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IV 


Cf)e  ^ous(e  of  %Drl)is(» 


ALEXANDER  DREW,        .        .    Appellant. 
PETER  DREW  AND   i 
THOmLEBURN/     "        '    «''«'"»">«''"•('') 

Arbitration :  Stopping  the  Proceedings, — Circumstances  under  i856. 

which  it  was  held  that  an  action  brought  to  stop  the  pro-  March. 

ceedings  on  an  Arbitration  could  not  bo  sustained,  the 

objections  to  the  conduct  of  the  Arbiter  having  been 

waived  in  course  of  the  proceedings  before  him. 
Method  provided  in  England  for  stopping  an  Arbitration. 
Method  provided  for  the  same  purpose  in  Scotland.     Eraser 

V.  Gordon  (b)  commented  upon. 
Remarks  by  the  Lords  on  the  duties  of  an  Arbiter. 
An  Arbiter  greatly  errs  if  he  in  any  the  minutest  particular 

takes  upon  himself  to  listen  to  evidence  behind  the  back 

of  any  of  the  parties  to  the  Submission. 

Certain  disputes  having  arisen  between  Alexander 
and  Peter  Drew,  they  submitted  them  to  the  arbitra- 
tion of  the  Respondent  Lebum,  who,  before  pronouncing 
any  Decree,  issued  certain  "  Notes  "  of  his  opinion. 

Alexander  Drew,  conceiving  that  Lebum  had  ren- 
dered himself  incompetent  by  partiality  and  corruption 
to  proceed  further  with  the  Submission,  commenced 
an  action  before  the  Court  of   Session  to  have   it 

(a)  Rqwrted,  Sec.  Ser.,  vol.  xiv.,  p.  564.        (b)  5  July  1834. 

A 
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ALK^AMon.      declared,  that  Lebum  was  "  legally  disqualified  fi*om 


Dkcw 

pbtu  biEw  acting  as  arbiter/'  and  praying  that  he  might  be  "  in- 
tbomab  lbburx.  terdicted,  prohibited,  and  discharged/'  firom  doing  so. 

The  Court  of  Session  held  that  the  action  could  not  be 
supported. 

The  circumstances  of  the  case,  and  the  ground  which 
governed  its  determination,  are  fully  explained  by  the 
Lord  Chancellor  (a)  in  moving  for  judgment. 

Sir  Fitzroy  Kelly  and  Mr.  Hodgson  were  heard  for 
the  Appellant. 

Mr.  Roundell  Palmer  and  Mr.  Anderson,  for  the 
Bespondent  Peter  Drew;  and  Mr.  RoU  and  Mr. 
Mundell,  for  the  Respondent  Leburn. 

Lord  Chant»Uor'»        The  LORD  CHANCELLOR  : 
opiniom. 

My  Lords,  this  is  a  case  in  which  a  gentleman  of 
the  name  of  William  Drew  died  some  years  ago, 
leaving  several  children ;  two  of  them,  Alexander 
Drew,  the  Appellant  at  your  Lordships'  bar,  and 
Peter  Drew,  one  of  the  Respondents,  had  some  dis- 
putes as  to  rights  of  property  under  the  father's  wilL 
Li  order  to  avoid  litigation,  Alexander  Drew  and 
Peter  Drew  agreed  to  submit  those  disputes  to  the 
decision  of  Mr.  Lebum,  who  was  a  gentleman  skilled 
in  the  law,  and  a  person  of  respectability.  An  instru- 
ment was  drawn  up  giving  to  that  Submission  aU  the 
effect  of  a  Submission  according  to  the  law  of  Scotland. 
Now,  according  to  that  law,  as  it  has  been  stated  at 
the  bar  on  both  sides,  a  decree  by  an  arbitrator  is  of 
a  somewhat  more  formal  and  more  effectual  character 
than  an  award  upon  a  Submission  in  this  country, 
because  it  is  a  document  upon  which  diligence  may 
immediately  issue.  However,  the  principles  upon 
which  the  arbitrator  is  to  proceed  mast  be  the  same 
both  in  that  country  and  in  this.     The  arbitrator  is 

• 

(a)  Lord  Cranworih. 
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bound  to  proceed  fairly  and  honestly,  and  to  conduct      ^"dw?" 

V. 
PKXBKDiaW 


AMD 


himself  without  bias  or  partiality  towards  either  side; 

and  he  subjects  himself  to  the  gravest  censure  if  he  xnoiuirLniTmv. 

acts  otherwise.  ^'*^«2Sf  **** 

The  date  of  the  Submission  being  in  June  1848, 
the  arbitration  proceeded  through  that  year  and  the 
following  year  1849,  and  it  was  broken  off  in  the 
month  of  January  1850  by  the  present  Action  of 
Declarator  instituted  by  Alexander  Drew,  in  which  he 
allies  that  the  Court  ought  to  stop  any  further  pro- 
ceedings under  the  arbitration,  by  reason  either  of 
corruption  or  of  misconduct  on  the  part  of  the  arbi- 
trator, Mr.  Lebum. 

The  case  came  before  the  Lord  Ordinary,  and  from 
him  upon  a  reclaiming  note  to  the  Lords  of  Session, 
who  were  unanimously  of  opinion  that  there  was  no 
ground  for  their  so  interfering. 

Against  that  decision  Alexander  Drew  has  appealed 
to  your  Lordships'  House,  contending  that  there  were 
competent  grounds  for  putting  a  stop  to  the  pending 
arbitration. 

Upon  the  question  of  putting  a  stop  to  a  pending 
arbitration,  the  law  of  England  and  the  law  of  Scot- 
land materially  differ.  As  the  law  of  England  stood 
before  the  recent  alterations,  commencing,  I  think, 
with  the  statute  (a)  introduced  by  my  noble  and 
learned  friend  (6),  when  he  held  the  Great  Seal,  followed 
by  several  subsequent  statutes  amending  and  extending 
the  provisions  then  made,  if  parties  submitted  a  matter 
for  arbitration  to  a  private  tribunal  to  be  decided  by  a 
selected  person,  either  of  them  might  at  any  time,  with- 
out assigning  any  ground,  revoke  that  Submission.  That 

(a)  3  &  4  Will.  4.  c.  42.  enacting,  that  a  Subxnismon  shall  not  be 
revocable  by  any  party  without  leave  of  a  Court  or  Judge. 

(b)  Lord  Brougham. 

A  2 
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ALgtAKDEE      was  an  inconvenient,  and,  I  think  I  may  be  allowed  to 

fktbs  bsBw     say,  an  irrational  state  of  the  law.     If  parties  choose 

thomai  lbbcbh.  to  select  their  own  judge,  they  ought  to  be  bound  to 

^^^^SS^*  submit  to  his  decision,  and  not  tx)  let  it  proceed  to 

a  certain  point,  and  then,  if  they  can  extract  from 
any  expression  of  opinion,  or  any  look  of  the  arbitrator, 
that  he  was  hostile  to  them,  revoke  the  submission. 
I  say  that  was  an  absurd  state  of  the  law,  which  has 
since  been  rectified,  and  now  the  law  may  be  repre- 
sented as  being  that  neither  party  to  a  submission  can 
stop  an  arbitration  pending  its  proceedings  without 
first  obtaining  the  sanction  of  some  Court  of  West- 
minster Hall,  or  of  one  of  the  Judges,  for  so  doing.    It 
was,  however,  very  reasonable  that  there  should  be 
still  reserved  the  power  of  stopping  it  upon  reference 
to  a  Court  or  Judge,  if  circumstances  made  it  improper 
that  it  should  proceed  ;  because  the  proceeding  before 
a  Court  or  Judge  for  that  purpose  would  be  by  a  very 
short  and  summary  proceeding.      For  instance,  the 
party  to  the  arbitration  might  say,  "  Things  are  in 
such  a  state  that  if  the  reference  goes  on,  the  only  result 
will  be  that  more  expense  will  be  incurred  and  the 
award  must  inevitably  be  set  aside.     I  will  not  take 
any  further  part  in  it.     I  have  found  out  that  the 
arbitrator  is  corrupt,  he  has  done  something  which  he 
has  no  right  to  do  ;  when  the  award  is  made,  it  will 
be  a  nullity ;  and  therefore  it  is  better  to  have  the 
proceeding  stopped  in  limine,"     The  Legislature  has, 
therefore,  still  reserved  a  power  enabling  a  party  to  a 
reference  to  apply  in  a  summary  manner  to  a  Court 
or  to  a  Judge,  in  order  that  he  may,  with  the  assent 
of  that  Court  or  Judge,  put  an  end  to  the  litigation. 
That,  in  the  Courts  in  England,  is  a  very  short  and 
summary  proceeding.   The  person  applying  states  upon 
affidavit  the  groimd  upon  which  he  says  the  refei'ence 
ought  not  to  proceed.   If  that  statement  upon  affidavit 
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be  answered,  then  the  Court  does  not  interfere,  but      alzzandek 

Dmw 

says,  "  Let  it  go  on  till  the  award  is  made."     If  it  is     pctk^dbsw 
not  answered  or  is  not  satisfactorily  answered  by  THoitA»'£BWJiir. 
affidavit,  the  Court  may  interfere,  and  suflfer  the  party  ^^^^SSS^' 
to  stop  the  arbitration. 

Now  the  law  of  Scotland  is  different ;  when  a  party 
has  regularly  submitted  to  arbitration,  he  cannot 
revoke  the  submission.  It  must  go  on;  and  there 
are  no  summary  means  of  interfering  analogous  to  the 
proceeding  by  application  to  a  Court  or  a  Judge  in 
this  country ;  there  is  no  similar  mode  of  finding  fault 
with  the  arbitration  by  affida\'it :  and  this  is  one  of 
those  cases  in  which  I  venture  to  think,  the  law  of 
England  affords  greater  facUity  and  convenience  than 
the  law  of  Scotland  ;  but  there  being  no  summary 
method  of  stopping  a  pending  arbitration  in  Scotland, 
still  the  Courts  have  said,  (at  least  it  is  supposed  that 
the  Courts  have  said,)  You  may  even,  pending  a 
proceeding,  come  with  an  Action  before  the  Court,  and 
show,  in  the  same  way  as  you  may  in  England  upon 
your  affidavit,  that  there  has  been  corruption  or  some- 
thing equivalent  to  it.  And  the  Courts  have  said, 
at  least  in  one  case  (a),  it  may  be  competent  upon 
alleging  corruption,  for  instance,  or  something  which 
will  render  the  award  necessarily  bad,  to  come  before 
the  Court  of  Session  and  have  a  declaration  and  inter- 
dict to  stop  any  further  proceedings  under  that  sub- 
mission. 

That,  my  Lords,  has  been  so  decided  in  the  case 
which  has  been  referred  to  of  Fraser  v.  Wright ^ 
or  it  seems  to  have  been  so  decided;  but  it  is  not 
necessary  for  yom*  Lordships  to  give  any  opinion  upon 
the  question  whether  that  was  a  correct  or  an  incor- 
rect decision.     All  I  should  wish  to  say  upon  that 

(a)  Fraser  v.  Wright,  5th  July  1834. 
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AiAuioEK      decision  is,  that  I  trust,  so  fax  as  I  am  concerned,  I 
Funlbnfr     ^^7  ^^^  ^  supposcd  by  anything  I  now  say  to  be 

tbohaSjlbbukv.  either  assenting  to  or  dissenting  from  that  decision. 

^^2SS!*^*  I  wish  to  leave  it  perfectly  open.    There  may  be  cases 

in  which  a  proceeding  similar  to  that  which  is  now 
before  your  Lordships  may  be  sustained ;  but  I  will, 
just  in  passing,  remark,  that  I  think  many  of  the 
difficulties  which  I  should  have  felt  if  we  had  sus- 
tained the  Appellant's  case  here,  would  apply  equally 
to  the  case  of  Fraser  v.  Wright  If  corruption  could 
be  proved,  or  if  there  could  be  any  short  way  of 
seeing  whether  there  was  a  pri/md  fade  case  of  cor- 
ruption or  not,  then  I  think  there  might  be  very  good 
ground  for  interfering  to  stop  the  proceedings;  but 
inasmuch  as  it  is  just  as  easy  to  allege  corruption  if 
it  is  fialsely  alleged  as  it  is  to  allege  anything  else^  I 
think  I  see  some  difficulty  in  the  way  of  the  decision 
of  Fraser  v.  Wright.  That,  however,  is  not  this  case ; 
because  the  grounds  upon  which  Alexander  Drew 
seeks  to  stop  the  proceedings  here  are  not  that  there 
has  been  anything  properly  called  corruption  on  the 
part  of  Mr.  Lebum — the  whole  of  the  evidence  shows 
that  there  has  not — but  he  has  placed  his  case  upon 
these  grounds:  First,  he  says  that  Mr.  Lebum  has  an 
interest  in  sustaining  the  views  of  Peter  Drew  against 
Alexander  Drew,  which  were  not  fuUy  understood  by 
him  when  he  consented  to  the  submission ;  secondly, 
that  he  has  proceeded  in  a  mode  which,  if  not  strictly 
partaking  of  corruption,  involves  yet  an  irregularity  of 
so  grave  a  nature,  that  if  we  were  now  proceeding  to 
set  aside  the  award,  it  would  be  beset  with  the  same 
difficulties,  and  it  must  be  treated  as  corruption  imder 
the  statute  (a),  namely,  examining  witnesses  behind 
the  backs  of  parties  who  were  interested  in  seeing 

(a)  The  Scotch  Act  of  1695. 
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that  they  were  properly  examined,  and  in  seeing  that      a^jojo.. 
the  truth  was  properly  brought  out;  thirdly^  that     pbtbiiDbiw 
Peter  Drew,  one  of  the  parties,  was  examined,  not  TaoMAg  Lownr. 
upon  oath,  but  upon  his  solemn  declaration.  ^^*^^SSI^' 

Mj  Lords,  upon  the  first  ground,  that  Mr.  Lebum, 
the  arbitrator,  was  interested  in  sustaining  the  case 
of  Peter  Drew^  one  of  the  parties,  against  Alexander 
Drew,  we  intimated,  after  the  Appellant  had  closed  his 
case,  that  we  did  not  call  upon  the  Respondents  to  give 
any  answer  to  that  all^ation,  because  it  appeared  to 
all  of  us  that  there  was  not  the  slightest  ground  for 
any  such  suggestion.  The  interest  alleged^  the  exist- 
•ence  of  which,  even  supposing  it  was  not  known — 
though  it  does  not  appear  to  be  at  all  clear  that  it 
was  not  known  to  everybody  from  the  beginning; 
indeed,  the  circumstances  seem  to  show  that  it  must 
have  been  known — ^but,  whether  known  or  not,  the 
interest  is  next  to  nothing.  It  was,  as  I  observed  in 
the  course  of  the  proceedings,  an  interest  existing 
in,  the  same  way  as  in  the  case  of  an  old  writ  of 
quo  minvs  in  the  Exchequer ;  because,  as  it  is  said, 
Mr.  Peter  Drew  has  certain  trust  monies  in  his  hands, 
of  which  Mr.  Lebum,  the  arbitrator,  is  one  of  the 
trustees,  and  Mr.  Peter  Drew,  if  tliis  award  goes 
against  him,  will  be  less  solvent  or  more  insolvent 
than  if  it  goes  in  his  favour.  If  it  goes  in  his  favour, 
it  will  be  more  likely  that  he  will  be  able  to  pay 
Mr.  Lebum,  the  arbitrator,  his  debt,  than  if  it  goes 
against  him.  My  Lords,  I  do  not  hesitate  to  say,  that 
that  is  a  sort  of  interest,  if  you  call  it  interest,  with 
which  it  IB  quite  impossible  for  your  Lordships  to  deal. 
If  parties  choose  to  appoint  a  person  arbitrator  with- 
out making  inquiry  into  those  minute  circumstances, 
they  must  abide  by  the  result  It  is  not  suggested 
that  there  was  any  fraud  in  concealing  from  the  par- 
ties any  existence  of  interest.     The  interest,  therefore. 
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AigtAKDER  seems  to  be  a  question  entirely  out  of  the  case ;  indeed, 
rcTEsDExw  it  was  not  the  point  mainly  relied  upon. 
Thomas  lkbubk.  The  point  mainly  relied  upon  was  the  second,  namely, 
^^^<^S^!^*  that  Mr.  Lebum,  the  arbitrator,  had,  upon  several  occa- 
sions (one  is  as  good  as  a  himdred),  privately  examined 
witnesses  behind  the  back  of  Mr.  Alexander  Drew, 
one  of  the  litigant  parties.  Now  the  answer  that  is 
given  is  this :  Why,  it  is  perfectly  true  they  were  ex- 
amined behind  the  back  of  Mr.  Alexander  Drew,  and 
so  they  were  behind  the  back  of  Mr.  Peter  Drew;  and 
the  reason  they  were  examined  was  that  Alexander 
Drew  desired  it  to  be  done.  However,  I  quite  admit 
the  force  of  wlmt  was  said  by  Sir  Fitzroy  Kdly,  that 
we  cannot  look  at  that  an  a  question  to  be  inquired 
into.  If,  therefore,  the  examination  of  these  parties 
behind  the  back  of  Mr.  Alexander  Drew  was,  upon  the 
whole  of  the  proceedings  that  are  before  us,  legiti- 
mately shown  to  be  a  circumstance  that  would  render 
this  award  void,  then  I  think  the  Appellant  would 
have  made  considerable  progress  in  his  case ;  because 
I  wish  to  be  understood  as  not  in  the  slightest  degree 
questioning  or  insinuating  a  doubt  against  the  authori- 
ties which  have  been  referred  to,  laying  down  that  an 
arbitrator  misconceives  his  duty  if  he  in  any  the  mi- 
nutest respect  takes  uppn  himself  to  listen  to  evidence 
behind  the  back  of  a  party  who  is  interested  in  contro- 
verting or  is  entitled  to  controvert  it.  Several  cases 
have  been  referred  to,  but  if  there  had  been  none,  I 
agree  with  Lord  Eldon  that  the  principles  of  universal 
justice  require  that  the  person  who  is  to  be  prejudiced 
by  the  evidence  ought  to  be  present  to  hear  it  taken,  to 
suggest  cross-examination  or  himself  to  cross-examine, 
and  to  be  able  to  find  evidence,  if  he  can,  that  shall 
meet  and  answer  it ;  in  short,  to  deal  with  it  as  in  the 
ordinary  course  of  legal  proceedings.  But  I,  for  the 
moment,  suppose  that  there  is  no  such  answer;  indeed, 
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I  am  bound  to  do  so.    We  are  now  dealim;  with  the      alkatoee 
questions  of  relevancy  and  competency ;  we  are  now  to     pER^buw 
consider  that  the  allegation  is  this,  that  he  proceeded  thoma*  lbbusx. 
to  hold  certain  private  examinations  and  communica-  ^^*^SS^* 
tdons  on  the  subject  thereof  behind  the  back  of  Alexan- 
der Drew.     Is  that  a  ground  upon  which  the  award 
could  be  set  aside  or  would  be  set  aside,  so  that  your 
Lordships  ought  to  reverse  the  decision  of  the  Court 
of  Session,  refusing  to  stop  the  proceedings  under  the 
arbitration  ? 

My  Lords,  agreeing  as  I  do  most  fully  in  the  doctrine 
of  all  these  cases,  that  the  arbitrator  entirely  miscon- 
ceives his  duty  in  so  examining  witnesses,  nevertheless, 
if  from  any  reason  whatsoever  (and  here  the  reason  sug- 
gested is  the  consent  of  the  parties)  the  arbitrator  has 
examined  a  witness  behind  the  back  of  the  parties,  and 
afterwards  tells  the  parties,  '^  I  have  examined  So- 
and-so  behind  your  back;  do  you  wish  that  I  should 
re-examine  them  ?"  and  they  say,  "  No,  we  do  not, 
we  desire  you  to  proceed  nevertheless;'*  then  that  is 
an  error  that  may  be  waived.  It  is  not  enough  that 
he  should  tell  them,  "  I  have  examined  A.B.  behind 
your  back,  now  come  and  let  me  examine  them  in  your 
presence/'  I  think,  in  that  case,  the  party  might  very 
fidrly  say,  "You  have  examined  them  behind  my  back, 
therefore  I  beg  leave  to  say  that  I  shall  double  up  my 
papers  and  walk  away."  In  this  country  we  shoidd 
say,  "I  will  proceed  now  to  a  Judge  to  have  this 
arbitration  stopped,  because  I  cannot  tell  what  im- 
pression the  witness  may  have  made  upon  your  mind 
behind  my  back ;  and  I  will  not  attempt  to  remove 
that  impression  afterwards  by  having  him  examined 
in  my  presence.  I  will  not  submit  to  the  decision  of  a 
judge  who  has  so  far  forgotten  his  duty  as  to  listen  to 
anything  to  my  prejudice  behind  my  back,  which  I 
have  not  had  an  opportunity  of  contradicting.''    But 
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if,  bemg  awaie  that  the  examination  has  taken  ] 
behind  his  back,  being  apprised  of  it,  and  being  at 
^Do  yon  wish  to  have  him  examined  in  your 
senoe?"  he  says,  ''No,  I  do  not — proceed  with 
arbitration,''  it  is  evident  that  that  is  a  waiver  of 
objection.  Therefore  the  only  question  is  this,  whc 
upon  those  proceedings  legitimately  before  us  it 
appear  that  Mr.  Alexander  Drew,  knowing  of 
examination  of  these  parties  behind  his  back,  m 
theless  did  wish  the  proceedings,  in  spite  of  all  1 
to  go  on. 

Now,  my  Lords,  upon  that  matter  I  desire  to 
your  Lordships'  attention  to  what  I  find  in  the  pii 
case.  This  arbitrator,  as  I  think  the  Judges  b 
truly  say,  acted  with  more  candour  than  perhaps 
necessaiy,  because  firom  time  to  time,  at  each  mee 
he  made  notes  of  everything  that  passed,  and  a  so 
summary  of  what  had  gone  before.  I  do  not  k 
the  date  when  these  parties  were  examined ;  but  i 
time  previous  to  the  12th  of  July  1849,  it  ap[ 
that  Mr.  Lebum,  the  arbitrator,  did  examine  t 
witnesses  behind  the  backs  of  both  parties,  and  tl 
fore  behind  the  back  of  Mr.  Alexander  Di*ei» 
Mr.  Lebum  says,  because  Mr.  Alexander  Drew  def 
it.  I  will  suppose  that  not  to  be  legitimately  \h 
us ;  however,  this  is  certainly  before  us,  because 
is  put  in  by  Mr.  Alexander  Drew  himself,  that  a1 
meeting  of  the  1 2th  of  July  1 849,  the  arbitrator  ha 
met  with  the  parties  and  their  agents  at  Glasgow 
the  2nd  instant,  and  having  heard  them  fiilly  in 
port  of  their  respective  claims,  examined  Mr.  Wil 
Drew,  Miss  Drew,  and  Donald  Ferguson  upon  a 
tain  point.  Well,  Alexander  Drew  being  informed 
he  had  examined  those  parties,  must  of  course  k 
that  it  was  behind  his  back,  because  he  comp] 
that  he  was  not  there.     Then  what  takes  place  ?    ^ 
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at  that  same  meeting,  I  think,  but  if  not  then  at  a      AiAAMon 
sabseqnent  meeting  on  the  8th  of  October,  I  find  this     TwtMRhwEw 
requisition  of  the  arbitrator :  *'  And  &rther  appoints  tboma^lbvut. 
Mr.  Alexander  Drew  to    state  whether    he  wishes  ^^^ 
Miss  Drew,  Mr.  William  Drew,  and  Donald  Ferguson 
to  midei^  a  more  formal  examination  by  him  before 
the  arbiter,  in  regard  to  the  alleged  arrangement  as  to 
the  rents."    That  was  the  point  upon  which  they  had 
been  examined.     He  asks  him  if  he  wishes  it,  and  I 
must  infer  he  does  not,  because  they  never  are  exa- 
mined, and  it  is  not  suggested  that  he  expressed  any 
wish  that  was  refused.     No  less  than  ten  meetings 
take  place  afterwards,  and  yet  Alexander  Drew  makes 
no  objection  at  all,  and  never  asks  the  arbitrator  to 
do  what  the  arbitrator  offered  to  do,  namely,  to  have 
them  examined  in  his  presence,  but  lets  the  arbitration 
proceed. 

Now  a  similar  remark  applies  to  the  other  point, 
namely,  the  objection  made  to  the  examination  of 
Peter  Drew  upon  "  solemn  declaration."  It  is  said  by 
the  note  issued  by  the  arbitrator  on  the  12th  of  July 
1849,  that  "  The  arbitrator  having  heard  the  parties 
and  their  agents  on  this  claim,  and  having  m  thei/r 
presence  taken  the  solemn  declaration  of  Mr.  P.  Drew 
on  the  subject,  is  of  opinion  that  this  claim  cannot  be 
sustained.''  We  are  told  that  that  is  not  an  uncommon 
way  of  taking  evidence  in  Scotland  ;  but  at  any  rate 
the  thing  having  been  done  in  the  party's  own  pre- 
sence, to  say  that  he  shall  be  allowed  to  object  to  it, 
after  having  allowed  the  proceedings  to  go  on  for 
months  subsequently,  no  less  than  ten  meetings  having 
taken  place,  is  perfectly  preposterous,  and  out  of  aU 
reason. 

It  therefore  appears  to  me  to  be  quite  clear  that 
nothing  is  stated  here  upon  either  of  the  grounds 
suggested ;    first,  that   the  arbitrator  has  examined 
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Ai-M|^«B       witnesses  behind  the  bade  of  the  parties,  or  as  to  taking 
pbtxTduw     the  examination  of  Peter  Drew,  one  of  the  parties, 
Thomas  loubn.  npon  solemn  declaration,  that  would  entitle  the  Court 
^^^^SS^*  to  stop  the  arbitration  from  proceeding. 

I  cannot  but  observe  the  great  force  of  what  was 
pressed  upon  us  by  the  Counsel  for  Mr.  Peter  Drew, 
that  the  consequence  of  such  an  interference  as  this 
must  be  most  mischievous  to  the  parties.  We  are  now 
in  the  year  1855.  This  arbitration  was  going  on,  and 
apparently  coming  dose  to  a  termination  at  the  end 
of  1849,  or  in  January  1850,  and  this  proceeding  is 
instituted,  the  result  of  which  is  only  to  see  whether 
there  are  grounds  for  preventing  the  arbitrator  from 
making  his  award.  If  the  arbitrator  had  been  allowed 
to  proceed  to  make  his  awards  all  that  would  have 
been  over,  and  if  further  litigation  was  necessary,  the 
consequences  of  that  would  have  been  a  litigation  of  a 
final  character ;  but  this  sort  of  suit  is  absolutely  in 
its  nature  interminable,  for  the  moment  it  has  been 
decided,  if  it  should  be  decided  that  none  of  these 
grounds  upon  the  issue  being  directed  are  made  out, 
and  that  the  arbitrator  is  to  go  on,  what  is  to  prevent 
the  parties  the  next  day  from  instituting  another  suit, 
there  being  no  mode  of  t^esting  the  truth  except  by  a 
course  of  proceeding  similar  to  the  present  ? 

I  am  very  happy  to  think  that  we  entirely  concur 
with  the  Court  of  Session  in  the  decision  to  which  they 
have  come,  and  I  trust  this  will  be  a  precedent  to 
prevent  similar  proceedings  for  the  future. 

jjorA  Bnmgkafict      The  Lord  Brouoham  : 

My  Lords,  I  entirely  agree  with  my  noble  and 
learned  friend  in  the  view  which  he  has  taken  of  this 
case.  I  entirely  agree  with  him  also  in  desiring  to 
exclude  the  inference,  that  we  either  give  any  opinion 
in  favour  of  the  case  of  Fraser  v.  Wright  or  against 
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it.    We  leave  that  decision  entirely  untouched,  as  not      alexakdeb 
at  all  necessary  to  be  approved  of  or  disapproved  of     Tmuhnw 
at  this  time.     I  do  not,  however,  contend  that  there  thoma^Yrbcbn. 
may  not  be  cases  in  which  it  would  be   justifiable  in   ^-ord  Brtmgkam't 
the  Court  to  stop  what  is  called  a  "going  Submission,*' 
and  to  interfere  upon  an  application,  imfortunately 
not  as  our  more  convenient  course  sanctions,  by  a 
summary  application,  but  by  an  Action  of  Declarator 
and  interdict,  as  in  the  present  case.     I  do  not  take 
upon  myself  to  say,  that  I  may  not  imagine  cases 
which  would  justify  the  Coiurt,  in  respect  of  the  in- 
curable nature  of  a  flaw  in  the  proceedings  suggested 
by  such  a  suit,  sanctioning  the  suit  and  stopping  a 
going  Submission ;  such  cases  may  arise.  I  can  imagine 
one  very  easily  of  gross  corruption  on  the  part  of  the 
arbitrator.     If  one  party  chooses  to  insist  upon  going 
on,  and  the  other  party  says,  "  What  is  the  use  of 
going  on  now,  when  the  result  can  only  be  that  the 
award   or  decree    of   the  arbitrator  must  from  its 
nature  be  set  aside  ? ''    I  can  well  imagine  that  the 
Court  of  Session  would  be  justified  in  sustaining  the 
reasons  of  a  declaration  and  interdict,  and  stopping  a 
going  Submission.     But  nothing  of  the  sort  occurs  in 
the  present  case. 

Interlocutors  affirmed,  and  Appeal  diaviissed  with 
Costs. 
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FLEEMING,      ....  .Appellant. 

ORR, Respondent. 

wh,  iSk^iiarck.  Liability  for  a  Dog. — If  the  owner  of  a  dog  keeps  him  ppo- 
^^'^^^  perlj  secured,  but  another  person  improperly  lets  him 

loose  and  urges  him  to  mischief,  the  owner  is  not  liable. 

Proof,  therefore,  that  the  dog  of  A.  has  killed  the  sheep  of 
B.,  will  not  entitle  B.  to  recover  compensation  from  A.  ; 
for  consistently  with  such  proof,  the  dog  may  have  been 
kept  properly  secured  by  A.,  and  may  have  been  im- 
properly let  loose  and  urged  to  mischief  by  a  third  person, 
without  the  knowledge,  and  even  against  the  express 
prohibition  of  A. 

Rule  CIS  to  Facts foundin  a  Judgment  appealedfrom.-^XJnder 
the  Judicature  Act,  6  Geo.  4,  c.  120,  s.  40,  the  Court  of 
Review  is  confined  to  the  facts  found  in  the  interlocutor 
complained  of,  and  cannot  look  at  the  evidence  by  which 
those  facts  are  supported. 

Pleading^-^Costs. — ^Where  a  party  by  pleading  wrongly 
misleads  his  adversary,  the  House,  though  deciding  in 
his  favour  on  the  merits,  will  not  award  costs. 

On  the  night  of  the  6th  of  February  1861,  a  fox- 
hound  belonging  to  the  Appellant  destroyed  eighteen 
sheep  belonging  to  the  Respondent. 

The  Respondent  brought  his  action  in  the  Sheriff 
Court  of  Dumbartonshire,  claiming  reparation. 

The  Sheriff  ordered  a  proof,  and  evidence  was  gone 
into. 

On  the  24th  of  June  1852,  the  Sheriff  h&ymg  con- 
sidered the  cause,  found  it  established  that  the  Appel- 
lant's dog  had  destroyed  the  Respondent's  sheep,  and 
on  that  ground  alone  pronounced  an  interlocutor 
against  the  Appellant.  Upon  the  question,  whether 
the  Appellant  was  chargeable  with  culpa  or  negligence, 
the  interlocutor  of  the  Sheriff  was  silent. 
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The  Respondents  appealed  by  way  of  advocation  to  FLBnin«o«.OBm 
the  Court  of  Session,  and  on  the  5th  of  March  1853, 
the  Lords  of  the  Second  Division  adhered  to  the 
interlocutor  of  the  Sheriff  with  expenses.     Hence  the 
present  Appeal. 

Mr.  R6U  and  Mr.  Wood,  for  the  Appellant :  The 
Scottish  Judicature  Act  (a)  renders  the  Sheriff's 
finding  final  as  to  the  feurts.  To  fix  with  liability, 
it  must  appear  that  the  dog  was  known  to  be  ferocious. 
The  scienter  is  an  indispensable  element  in  all  such 
cases  (6). 

[The  LoED  Chancellor  (c)  :  There  can  be  no  doubt 
as  to  the  law  of  England.  The  question  is,  Whether 
the  law  of  Scotland  is  the  same  ?] 

We  contend  that  it  is.  Lord  Stai/r  (d)  so  lays  it 
down,  and  the  Court  below  so  decided  in  Turnlmll  v. 
BrovjT^eld  (e).  There  is  an  older  case  to  the  same 
eflFect,  Todridge  v.  Andron,  reported  by  Lord  Fou/r^ 
iainhaU  (/). 

The  Solicitor  Oeneral  (g)  and  Mr.  Anderson  for  the 
Respondent:  It  is  usual  to  keep  a  foxhound  in  a 
kenneL  If  it  be  verscms  in  licito,  the  master  is  not 
liable ;  but  if  it  be  suffered  to  go  at  large,  and  damage 
ensue,  common  sense  as  well  as  the  law  of  both  coun- 
tries, implies  responsibility.  The  maxim  is  Sic  utere 
tuo  ut  alienum  7wm  IcedaSy  which  means,  So  keep  your 
dog  as  that  he  shall  not  injure  yoiu:  neighbour. 

[The  Lord  Chancellor:  I  see  nothing  in  the 
finding  of  the  Slieriff  inconsistent  with  the  supposition 
that  this  dog  had  been  properly  secured  by  the  owner, 
but  was  let  loose  by  another  person  (not  only  without 

(a)  6  Geo.  4,  c.  120,  s.  40. 

(b)  Bull.  Nisi  Pr.77.  Judge  y.  Cox,  1  Stark,  285.  Beck  v.  Dyson, 
4  Camp.  198.     Brock  v.  Copeland,  1  Espinasse,  202. 

(c)  Lord  Cranworth.  W  B.  1. 1.  9,  s.  5. 
(e)  6  December  1736.  (/)  3  Supp.  223. 
(y)  Sir  Richard  BetheU. 


16  CASES   IN   THE   HOUSE   OF   LORDS. 

fleekimg  If.  o»B.  permission,  but  contrary  to  an  express  prohibition),  and 

urged  to  attack  and  destroy  the  sheep  in  question. 
We  will  consider  further  of  this  case,  and  look  into 
the  pleadings  before  determining  it.] 

On  Tuesday,  the  3rd  of  April,  the  cause  stood  on 
the  paper  for  judgment. 

Urd  Ckaneellor's         The  LORD  CHANCELLOR  : 
ophUon, 

My  Lords,  in  this  case  the  action  was  brought  before 
the  Sheriff  of  Dumbartonshire  in  June  1851,  and  the 
summons  was  in  these  terms :  "  That  the  Pursuer, 
Major  Orr,  was  the  proprietor  of  the  lands  and  estate 
of  DuUater,  in  the  parish  of  Cumbernauld,  and  on  the 
night  of  the  6th  of  February  1851,  he  had  in  two 
grass  fields  adjoining  the  parish  road  leading  from 
Cumbernauld,  and  part  of  his  estate,  a  flock  of  twenty- 
six  sheep  or  thereby  pastin^ing  there,  his  property  or 
his  lawful  possession."  "That  upon  the  morning  of 
the  7th  day  of  the  said  iftonth  of  February  1851,  it 
was  discovered  that  eighteen  sheep  belonging  to  the 
Pursuer,  and  part  of  the  said  flock,  had  been  during 
that  morning  or  the  preceding  night  worried  or  de- 
stroyed by  dogs."  *'  That  one  of  the  dogs  found  among 
the  said  sheep  in  the  Pursuer  s  fields  was  of  the  fox- 
hound breed,  and  was  the  property  of  the  Defender, 
John  Fleeming,  and  had  been  for  some  time  and  after 
said  occasion,  in  the  custody,  or  keeping,  or  care  of  the 
other  Defender,  James  Forrester,  at  his  farm." 

Then  the  summons  states  a  great  deal  of  correspond- 
ence which  {)assed  between  Major  Orr  and  Captain 
Fleeming ;  adding  that  Captain  Fleeming,  as  owner 
of  the  foxhound,  and  James  Forrester,  as  keeper  of  and 
having  charge  of  the  same,  are  conjunctly  and  severally 
liable  to  the  Pursuer  in  the  simi  of  251  sterling,  the 
sum  at  which  the  sheep  had  been  valued,  and  a  certain 
sum  for  expenses. 
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Defences  were  duly  lodged  for  Defenders,  by  wliicli  flbemmo  ».  on. 
the  Defender,  Captain  Fleeming,  admitted  that  he  ^-^o^*!!^!^'' 
was  the  owner  of  a  young  foxhound  in  the  keeping  of 
the  other  Defender,  Forrester,  but  denied  that  such 
foxhound  had  destroyed  the  sheep.  The  Defender 
Forrester  further  insisted  that  he  was,  imder  no  cir- 
cumstances, liable,  because  even  if  the  dog  had  des- 
troyed the  Pursuer's  sheep,  still  it  was  the  owner 
alone  who  could  be  made  responsible. 

A  condescendence  and  answers  thereto  were  then 
duly  lodged,  and  the  same  points  were  made  as  upon 
the  summons  and  defences. 

The  cause  then  proceeded  to  proof,  the  trial  occupy- 
ing six  or  seven  days ;  and,  eventually,  the  Sheriff- 
suhstUutey  on  the  24th  of  June  1852,  pronounced  an 
interlocutor  as  follows :  "  The  Sheriff-substitute  having 
resumed  consideration  of  the  process  finds,  that  on  or 
about  the  6th  day  of  February  1851,  eighteen  sheep 
belonging  to  the  Pursuer,  and  then  pasturing  in  his 
fields  near  Dullater  House,  were  attacked  and  des- 
troyed by  dogs  ;  and  one  of  these  dogs,  the  only  one 
that  has  been  traced,  was  a  foxhound,  the  property  of 
the  Defender,  Mr.  Fleeming,  and  then  in  the  keeping 
and  under  the  charge  of  the  other  Defender,  James 
Forrester ;  finds  in  these  circumstances  that  the  said 
Defenders  are  liable  for  the  loss  thus  sustained  by  the 
Pursuer:  therefore  repels  the  defences,  and  decerns 
against  the  Defenders  in  terras  of  the  conclusions  of 
the  summons  ;  finds  the  defenders  liable  in  expense.'^, 
allows  an  account  thereof  to  be  given  in,  and  remits 
to  the  Clerk  of  the  Court  to  tax  the  same,  and  to 
report  and  decerns." 

This  interlocutor  was  afterwards  on  appeal  to  the 
Sheriff-depute  adhered  to  by  him ;  and  the  Sheriff- 
substitute    thereupon    fixed    the   Pursuer's   costs   at 

39J.  17«.  lOd 
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FLuaasGP,  orr.  The  cause  was  brought  by  advocation  to  the  Court 
*"  opintm.  ^'  o{  SessioD,  and  the  Defenders  lodged  additional  pleas, 
insisting,  in  addition  to  their  former  grounds  of  defence, 
that,  ''  Even  if  it  should  be  held  to  be  proved  that  the 
Advocator's  dog  killed  any  of  the  sheep,  the  Advocator 
cannot  be  found  liable  in  reparation  therefor  to  the 
Pursuer,  in  respect  it  has  not  been  alleged  or  proved 
that  the  Advocator's  dog  was  of  vicious  habits,  or  dan- 
gerous to  sheep,  and  that  this  was  known  to  the  Advo- 
cator." The  Pursuer  insisted,  as  he  had  done  before, 
that  the  Defender  Fleeming,  as  owner,  and  the  Defender 
Forrester,  as  custodier  of  the  dog,  were  both  liable  ; 
the  fact  of  the  destruction  of  the  sheep  by  that  dog 
having  been  sufficiently  established  by  the  proof 

The  case  was  argued  in  the  Court  of  Session,  and 
the  following  interlocutor  was  pronounced,  ''The  Lords 
having  advised  this  case  and  heard  the  Counsel  for 
the  parties  thereon,  repel  the  reasons  of  advocation  ; 
adhere  to  the  interlocutor  complained  of  on  the  merits  ; 
repeat  the  findings  therein  ;  and  remit  to  the  Sheriff y 
with  instructions  to  disallow  in  the  Pursuer's  account 
the  expenses  incurred  in  making  up  a  record  by  con- 
descendence and  answers,  and  any  revisals  of  the  same, 
such  condescendence  having  been  moved  for  by  the 
Pursuer,  and  being  wholly  useless ;  and  with  power 
to  the  Sheriff  to  decern  of  new  for  the  expenses  ailer 
such  deduction;  find  the  Pursuer  entitled  to  the 
expenses  in  this  Court ;  remit  to  the  Auditor  to  tax 
the  account  thereof,  and  to  report." 

Against  all  these  interlocutors  the  Defenders  have 
appealed  to  your  Lordships'  House,  and  the  case  was 
argued  a  few  weeks  since. 

On  behalf  of  the  Appellants,  it  was  urged  that  by 
the  law  of  Scotland,  aa  by  the  law  of  England,  in 
order  to  make  the  owner  of  a  dog,  or  other  animal, 
responsible  for  damage  done  by  it,  the  person  injured 
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must  both  aver  and  prove  that  the  owner  was  aware  Fuamtia «.  oir. 
of  its  vicious  propensities  ;    that  here  there  was  no    ^*^^J2JS!!"^ ' 
such  averment  or  proof ;  and  consequently,  the  decision 
below  could  not  be  sustained. 

On  the  other  hand,  the  Respondent  maintained,  that 
by  the  law  of  Scotland,  differing  from  tliat  of  England, 
knowledge  on  the  part  of  the  owner  of  Ihe  vicious 
propensities  of  his  dog  is  not  necessary  to  make  him 
responsible  for  any  damage  that  the  dog  may  occasion; 
that  it  is  sufficient  to  show  that  in  fact  the  dog 
occasioned  damage,  or  at  all  events  that  he  did  so  in 
consequence  of  want  of  due  care  on  the  part  of  his 
owner. 

In  order  to  come  to  a  just  conclusion  on  this 
Appeal,  it  is  necessary  to  look  attentively  to  the 
terms  of  the  interlocutor  appealed  from.  I  say  "  in- 
terlocutor,'' for  though  the  Appeal  is  directed  in  form 
against  four  interlocutors,  the  wliole  question  turns 
in  fiict  on  the  first  —  that  is,  the  interlocutor  of 
the  SJteHff'Subsiitute,  which  "finds  in  tliese  circum- 
stances that  the  said  Defenders  are  liable  for  the  loss." 
Whether  the  facts  proved  before  the  Shemff  did  or 
did  not  warrant  this  finding  in  point  of  fact  is  not 
a  matter  on  wliich  your  Lordships  have  any  riglit 
to  adjudicate ;  for  by  the  Judicature  Act  (a)  it  is 
enacted,  "  That  wlien  in  causes  commenced  in  any  of 
the  Courts  of  tlie  Sherifts,  or  other  inferior  Courts, 
matter  of  fact  shall  be  disputed  and  a  proof  shall  be 
taken,  the  Court  of  Session  shall,  in  reviewing  the 
judgment  proceeding  on  such  proof,  distinctly  specify 
in  their  interlocutor  the  several  facts  material  to  the 
case  which  they  find  to  be  established  by  the  proof, 
and  express  how  far  their  judgment  proceeds  on  the 
matter  of  fact  so  found,  or  on  matter  of  law,  and  the 

(fl)  6  Geo.  IV.  c.  120,  a.  40. 

b2 
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tlemmisov. o»b.  several  points  of  law  which  they  mean  to  decide  ;  and 
^^^(Si^!^*  ^^^  judgment  on  the  cause  thus  pronounced  sliall  be 

subject  to  appeal  to  the  House  of  Lords,  in  so  far  onl  j^^ 
as  the  same  depends  or  is  affected  by  matter  of  law/* 
Here  the  Court  of  Session  merely  repeats  tlie  finding 
contained  in  the  interlocutor  of  the  Slteriffy  which 
therefore  must  be  taken  as  specifying  all  the  fiaicts 
material  to  the  case  and  established  in  proof  To  the 
evidence  itself  your  Lordships  have  no  right  to  look. 
The  only  question  for  decision  is,  whether  the  facts 
found  do  or  do  not  make  the  Appellants  liable  to  the 
Respondent  for  the  loss  of  his  sheep.  Now  the  only 
fiacts  found  are  that  the  sheep  of  the  Respondent, 
while  pasturing  in  his  fields,  were  attacked  by  dogs, 
one  of  which,  a  foxhound,  was  the  property  of  the 
Appellant  Fleeming,  and  then  in  the  keeping  of  the 
other  Appellant  Forrester.  Unless,  therefore,  by  the 
law  of  Scotland  the  owner  of  a  dog  and  the  person  in 
whose  keeping  the  dog  is,  are  necessarily  and  in  all 
cases  responsible  for  the  damage  occasioned  by  that 
dog  in  the  destruction  of  the  sheep  of  another,  the 
interlocutor  does  not  state  facts  warranting  the 
finding  which  makes  the  Appellants  liable. 

Now,  my  Lords,  I  think  it  clear  on  all  the  authori- 
ties that  the  liability  of  the  owner  cannot  be  carried 
to  the  extent  which  such  a  proposition  involves.  It 
cannot  be  that  because  I  am  the  owner  of  a  dog,  it 
may  be,  of  gentle  habits,  which  I  have  properly  secured, 
therefore,  if  another  person,  without  my  consent,  or,  it 
may  be,  contrary  to  my  express  prohibition,  lets  the 
dog  loose  and  urges  him  to  attack  the  sheep  or  cattle 
of  another,  I  am  responsible  for  the  injury  thereby 
caused. 

If  it  be  said  that  this  was  not  the  state  of  facts 
actually  existing  in  the  case  now  under  appeal,  I 
answer  that  the  L^islature  has  forbidden  us  to  look 
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for  the  &cta  to  anything  beyond  the  four  comers  of  flkbminov.ou. 
the  interlocutor.  The  Court  of  Session  was  bound  to  ^^  chaneeUor$ 
take  core  that  all  the  facts  which  they  considered 
material  to  a  right  decision  should  be  there  found ; 
and  all  which  there  appears  is  that  the  damage  was 
caused  to  sheep  which  were  pasturing  on  the  lands  of 
the  Respondent  by  a  foxhound,  of  which  one  of  the 
Appellants  was  owner  and  the  other  keeper.  If,  in 
order  to  make  the  owner  liable,  it  was  necessary  that 
he  should  have  been  aware  of  the  mischievous  pro- 
pensities of  the  dog,  that  should  have  been  found-  If 
that  is  not  essential  by  the  law  of  Scotland,  in  order 
to  fix  the  owner  with  responsibility,  but  if  some 
(ndpa  or  negligence  on  his  part  is  essential,  then  that 
culpa  or  negligence  ought  to  have  been  found.  The 
interlocutor  cannot  be  sustained  unless,  without  either 
knowledge  of  the  vicious  habits  of  the  dog  or  any 
want  of  care  in  securing  him,  the  owner  is  in  all  cases 
responsible  for  any  damage  which  he  occasions  to  sheep 
which  are  depasturing  on  the  land  of  their  owner. 

That  this  is  not  the  law  of  Scotland  may,  I  think, 
be  safely  assumed,  not  only  from  the  absurdity  to 
which  a  contrary  doctrine  would  lead,  but  even  from 
the  opinions  expressed  by  the  learned  Judges  in  this 
very  case.  It  is  true  that  the  Lord  Ji(^8tice-Clerk,  at 
the  end  of  his  judgment,  docs  intimate  an  opinion 
that  without  any  negligence  on  the  part  of  the  owner, 
he  might  have  been  made  liable  from  the  mere  fact 
that  his  dog  had  got  loose  and  worried  the  sheep, 
Tliis,  however,  cannot  be  relied  upon  as  the  deliberate 
opinion  of  that  very  able  Judge,  and  his  judgment 
clearly  proceeded  on  other  grounds.  Lord  Cockbum 
considers  negligence  in  the  case  of  the  dog  to  be  neces- 
sary iu  order  to  constitute  liability  in  the  owner ;  and 
he  likens  the  case  to  that  of  a  party  negligently  using 
a  dangerous  weapon.     Lord  Murray  considers  that 
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fleemino  v.  oer.  the  law  of  Scotland  does  not  differ  from  that  of  Eng- 
^'^ophSiZ"**^'  land,  but  that  in  neither  country  can  the  owner  be 

made  responsible  unless  he  was  aware  of  the  vicious 
propensities  of  the  animal.  Lord  Wood,  though  he 
concurred  with  the  majority  of  the  Court  in  holding 
the  Appellants  liable,  yet  considered  that  in  order  to 
create  responsibility  there  must  be  culpa  or  negligenoe 
on  the  part  of  the  owner. 

The  truth  plainly  is,  that  the  Judges,  in  fixing  the 
Appellants  with  liability  in  the  present  case,  proceeded 
on  grounds  to  which,  by  the  express  enactment  of  the 
Legislature,  your  Lordships  are  disabled  from  at- 
tending. We  can  look  only  to  the  interlocutor  of  the 
Sheriff,  adopted  as  it  is  by  the  Court  of  Session,  and 
negligence  on  the  part  of  the  Appellants  certainly  is 
not  expressly  or  by  necessary  implication  to  be  in- 
ferred from  anything  there  to  be  found. 

I  regret  that  we  should  be  obliged  to  decide  the 
present  appeal  on  this  apparently  technical  ground ; 
but  the  Legislature  has  for  good  reasons  forbidden  us 
to  do  more  than  to  decide  whether  the  facts  stated  on 
the  fisu3e  of  the  interlocutor  warrant  its  conclusions ; 
and  as  the  interlocutor  here  contains  nothing  neces- 
sarily showing  either  knowledge  of  the  vicious  propen- 
sities of  the  dog  or  want  of  due  care  in  keeping  him, 
I  think  it  quite  clear  that  there  is  nothing  to  fix  the 
Appellants  with  responsibility. 

This  view  of  the  case  excludes  the  consideration  of 
what  was  addressed  to  your  Lordships  in  argument  as 
to  the  difference  or  supposed  difference  of  the  law  of 
England  and  the  law  of  Scotland  on  this  subject. 
According  to  Lord  Stair j  indeed,  the  law  in  the  two 
countries  is  the  same.  This  opinion  was  adopted  by 
Lord  Murray,  and  receives  great  confirmation  frt>m  the 
two  old  cases  of  Todridge  v.  Andrews  and  TurrJmll 
V.  Brownfieldy  referred  to  in  the  argument    But  sup* 
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posing  those  authorities  not  to  have  existed,  and  that  flbsmixo  v.  oer. 
by  the  law  of  Scothmd  it  is  sufficient,  in  order  to  fix  ^'*  ck^uors 
liability  on  the  owner,  to  allege  and  prove  that  he  was 
guilty  of  negligence  in  the  mode  of  keeping  his  dog, 
and  that  it  is  not  necessary  to  add  that  he  was  aware 
otiia  vicious  propensities, — how  &r  is  this  substantially 
different  from  the  English  law  t  The  reason  why  by 
tiie  English  law  it  is  necessary  to  allege  and  prove  the 
aeientia  is,  that  in  the  case^of  an  animal  marieuetas 
naturcB  the  presumption  is  that  no  harm  will  arise 
from  leaving  it  at  large.  Starting  from  that  presump- 
tion, it  follows  that  there  cannot  be  blame  or  negli- 
gence in  the  owner  merely  from  his  allowing  liberty 
to  an  animal  which  has  not  by  nature  the  propensity 
to  cause  mischief  Blame  can  only  attach  to  the  owner 
when,  after  having  ascertained  that  the  animal  has 
propensities  not  generally  belonging  to  his  race,  he 
omits  to  take  proper  precautions  to  protect  the  public 
against  the  ill  consequences  of  those  anomalous  habits, 
and,  therefore,  according  to  the  English  law,  it  is  neces- 
sary to  aver  and  prove  this  knowledge  on  the  part 
of  the  owner.  But,  after  all,  the  culpa  or  negligence 
of  the  owner  is  the  foundation  on  which  the  right  of 
action  against  him  rests,  though  the  knowledge  of  the 
owner  is  the  medium,  and  the  only  medium,  through 
which  we  in  England  arrive  at  the  conclusion  that  he 
has  been  guilty  of  neglect — and  in  that  sense  it  is  said 
that  the  edeviia  is  the  gist  of  the  action. 

If  a  different  rule  prevails  in  Scotland,  and  if  there 
it  is  sufficient  to  allege  negligence  on  the  part  of  the 
owner,  without  averring  or  proving  his  knowledge  of 
the  animal's  habits,  it  is  not  that  the  foundation  of  the 
action  is  different,  but  that  the  Scotch  law  does  not 
so  readily  permit  the  owner  of  an  animal  to  rely  on 
the  general  consequences  flowing  from  its  being  sup- 
posed to  be  an  animal  TnaneuetcB  naturoB^B,  supposition 
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flcc3u>c  r.  obb.  whicli  experience  shows  to  be  very  often  far  from  the 
Lord  cktmeeUor'M  truth,  and  which  I  am  inclined  to  think  that  we  in 

England  have  sometimes  too  readily  acted  on. 

I  have  made  these  few  remarks  for  the  purpose  of 
showing  that  the  difference  in  the  laws  of  Scotland 
and  England  on  tliis  subject,  if  difference  there  be, 
consists  not  in  the  fiict  that  culpa  on  the  part  of  tlie 
owner  is  the  foundation  on  which  redress  is  given  in 
Scotland,  whereas  som^hing  more  is  required  in 
England,  but  that  in  England  it  is  assumed  that 
culpa  (which  is  in  both  countries  the  sole  ground  of 
the  action)  cannot  exist  without  knowledge  on  the 
part  of  the  owner  of  the  animal's  habit  But  however 
this  may  be,  as  the  present  interlocutor  states  no 
culpa  whatever,  I  am  clearly  of  opinion  that  it  cannot 
be  supported. 

Two  objections  of  a  technical  nature  were  relied  on. 
First,  it  was  said  that  the  plea  disputing  the  Appel- 
lants' liability  on  any  ground  other  than  by  denying 
the  fact  that  the  dog  in  question  caused  the  mischief 
was  a  plea  raised  for  the  first  time  on  the  advocation, 
and  it  was  said  that  no  plea  inconsistent  with  the 
original  pleas  before  the  Sheriff  ought  to  have  been 

a 

admitted  by  the  Court  of  Session.  There  are  several 
answers  to  this  objection.  In  the  first  place,  on  such 
a  point,  being  a  mere  matter  of  practice,  this  House 
would  be  very  unwilling  to  act  on  grounds  not  urged 
before  the  Court  below,  or  which,  if  brought  before 
them,  must  have  been  considered  by  the  Judges  as 
entitled  to  no  weight,  for  it  is  not  even  glanced  at  in 
their  opinions.  But  further,  the  Act  of  Sederunt  of 
July  1828,  Section  25,  to  which  we  were  referred  in 
argument,  expressly  authorizes  the  adding  of  additional 
pleas  when  a  judgment  is  recorded  by  advocation ; 
and  it  is  palpably  a  mistake  to  treat  this  as  a  plea 
inconsistent  with  what  had  been  pleaded  before  the 
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Sheriff;  it  is  additional  to  but  in  no  wise  inconsistent  ^'■^g^'^o  «^-  o««- 
with  what  was  thei-e  pleaded.  "^''c^!^'' 

The  other  point  was  that  made  by  the  Solicitor 
GeneivZ,  that  by  the  law  of  Scotland  it  is  sufficient  to 
allege  damage,  and  that  this  primd  facie  imputes 
negligence  or  blame,  and  that  it  lies  on  the  opposite 
side  to  set  up  circumstances  of  justification.  This  can 
obviously  be  a  rule  of  pleading  only,  if  any  such  rule 
exists,  as  to  which  I  offer  no  opinion.  It  is  impossible 
that  it  can  apply  to  the  finding  of  the  Court,  which, 
by  express  statutable  provision,  must  state  the  material 
fiftcts,  that  is,  all  the  material  facts  warranting  the 
conclusion  against  which  the  opposite  party  have  no 
opportunity  or  right  to  make  any  observation. 

My  Lords,  I  have  only  further  to  mention  that  my 
noble  and  learned  friend  (a),  who  is  absent,  fully  concurs 
in  the  view  which  I  have  taken  of  this  case. 

(a)  Lord  Brougham. 

The  following  are  the  remarks  of  Lord  Cockbuin,  who  concurred 
in  the  decision  of  the  Court  below : — 

I  never  had  any  doubt  that  if  my  dog  worries  the  sheep  of 
another  I  am  liable. 

It  has  been  urged  that  the  owner's  knowledge  of  the  vicious 
propensities  of  the  dog  is  requisite  to  make  him  civilly  responsible, 
and  tliat  he  is  not  liable  for  damage  done  by  the  animal,  unless 
such  knowledge  be  proved;  but  I  think  that  the  argument  to 
which  I  have  just  now  adverted  is  quite  absurd.  The  vicious  ten- 
dency of  the  animal  never  can  be  known  until  some  mischief  b 
done ;  so  that  the  result  of  the  argument  would  be,  that  every  dog 
is'entitled  to  have  at  least  one  wony,  and  every  bull  one  thrust, 
without  rendering  its  master  responsible.  It  may  be  that  such  is 
the  law  of  England,  and  it  rather  appears  that  they  have  in  that 
country  an  unbounded  toleration  for  a  first  o£Pence.  But,  in  the 
law  of  Scotland,  it  is  no  matter  if  the  animal  belonging  to  the 
defender,  and  committing  an  injury,  have  four  legs  or  only  two. 
Suppose  my  coachman,  a  person  in  whose  skill  and  care  I  have 
from  long  experience  unbounded  confidence,  drives  my  carriage 
over  a  child,  will  it  be  any  defence  to  me  that  he  never  did  it 
before? 

There  is  a  well-known  principle  of  the  law  of  Scotland  which,  I 
think,  18  sufficient  to  carry  us  through  this  case.    It  is,  that  a 
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flbwuno  v.  o««.       Under  these  circumstances  I  have  to  move  your 
^0^*  ^tSS^"^ '  Lordships  that  the  Interlocutor  be  reversed.     I  do  not 

think  that  the  Court  of  Session  ought  to  have  given 
any  costs  below,  and  therefore  I  shall  move  that  the 
Interlocutor  be  reversed  without  costs. 

Mr.  Solicitor  General :  Will  your  Lordship  forgive 
me, — probably  the  course  which  the  House  would 
think  lit  to  adopt  would  be  to  reverse  the  Interlocutor 
and  make  a  Declaration,  and  remit  the  case,  because 
the  House  knows  nothing  of  the  evidence  which  was 
taken ;  it  knows  only  the  findings  in  the  SkeHff's 
Interlocutor.  One  of  the  Judges  speaks  of  there  being 
proof  of  negligence,  but  that  it  was  unnecessary  to  go 
into  it.  Your  Lordships,  therefore,  would  merely 
remit  the  Cause,  because  there  may  be  abundant  proof 
of  negligence  or  cidpa  in  the  evidence  that  was  actually 
taken. 

party  negligently  using  a  dangerous  instrument  shall  be  liable  for 
the  ii^ury  occasioned  hj  his  negligence.  It  is  to  me  quite  clear 
that  there  was  negligence  here ;  and  that  there  is  negligence  in 
every  case  in  which  a  dog  of  this  nature  is  so  left  that  he  can  get 
at  sheep.  A  man  is  surely  liable  for  the  injurious  results  of  the 
natural  tendency  of  an  animal  kept  by  him,  if  he  does  not  prevent 
that  tendency  from  producing  those  results.  Now,  it  is  a  natural 
tendency  of  such  dogs  to  run  after  sheep.  It  is  only  by  education 
and  training  that  they  are  brought  to  run  after  foxes  only.  In  its 
untrained  state  no  dog  of  this  kind  would  waste  its  energies  in 
running  after  a  fox  if  it  got  a  good  sheep,  for  the  plain  reason,  that 
a  sheep  is  much  more  easily  caught,  and  is  best  worth  catching.  The 
tendency  to  worry  sheep  is,  therefore,  a  natural  tendency  in  such 
dogs,  and  for  neglecting  to  guard  against  it  the  owner  is  respon- 
sible.   On  that  ground  alone  I  think  the  Defender  liable. 

But  a  far  more  important  ground  of  liability  than  these  strictly 
legal  considerations  is  the  common  usage  and  understanding  of 
this  country.  It  is  a  point  which  I  never  heard  doubted.  Inhere 
have  been  plenty  of  such  actions  in  the  Sheriff  Courts;  but  there 
the  discussion  has  always  been  on  the  question  of  fact,  whether  the 
mischief  was  truly  done  by  the  dog  of  the  Defender.  But  I  do 
not  think  it  was  ever  doubted  before,  that  if  the  fact  was  established, 
the  Defender  was  liable  for  the  sheep  worried  by  his  dog. 
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The  Lord  Chancellor  :  I  have  looked  through  the  fleemixo  v.  on. 
evidence,  although  I  have  not  remarked  upon  it,  and 
I  do  not  think  there  was  proof  of  negligence  ;  but  in 
mercy  to  the  parties  I  should  recommend  yoiu*  Lord- 
ships not  to  give  any  countenance  to  further  litigation 
by  remitting  the  cause.  I  need  hardly  say  that  we 
shall  not  give  expenses. 

Mr.  Andei^aon  :  The  reversal  will  include  that. 

Hr.  Con/nell :  Is  it  not  intended,  my  Lord,  to  give 
the  Appellants  their  own  costs  in  the  C!ourt  below  ? 

The  Lord  Chancellor:  No,  certainly  not.  The 
Appellants  misled  the  Respondent  by  pleading  wrongly 
below.     I  do  not  wish  to  give  any  costs  at  all. 

It  is  ordered  and  adjudged,  by  the  Lords  Spiritual  and 
Temponl  in  Parliament  assembled.  That  the  said  Interlocutors, 
so  ^  as  complained  of  in  the  said  Appeal,  be,  and  the  same  are 
herebj  reversed. 
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LEITH  HARBOUR  COMMISSIONERS,   .   Appellants. 

INSPECTOR  OF  THE  POOR  OFT  Respondent  fa) 
NORTH  LEITH,        .        .        .        .]    '    *^ESPONDENT.^fl) 

i8M.  Poor  /^ir.— There  is  no  authority  in  the  Poor  Law  to 

79th  January  > 

i*n  uh  Februaty.       Yhte  A  sam  of  monej. 

Payment '■^A.  Court  of  Justice  ought  not  to  order  payment 
from  a  wrong  party,  giving  liberty  to  recover  indemnifi- 
cation from  the  right  party. 

In  this  ease  the  Court  of  Session  had  found  that  an 
annual  sum  of  7j680?.,  issuing  out  of  the  revenues  of 
the  harbour  of  Leith,  and  payable  to  the  Remem- 
brancer of  Her  Majesty's  Court  of  Exchequer  in  Scot- 
land, for  the  benefit  of  the  creditors,  clergy,  and 
schools  of  Edinburgh,  was  liable  to  be  rated  to  the 
relief  of  the  poor  of  the  parish  of  North  Leith,  and 
the  Commissioners  of  the  harbour  were  decreed  to  pay 
the  same;  but  inasmuch  as  the  harbour  was  not 
wholly  situated  in  the  parish  of  North  Leith,  they 
were  allowed  to  claim  indemnification  firom  the  parish 
of  South  Leith  in  respect  of  any  over-payments  that 
they  might  be  compelled  to  make  under  the  decree 
complained  o£ 

Sir  Fitzroy  Kelly  and  Mr.  Anderson  for  the 
Appellants. 

The  Solicitor  General  (b),  Mr.  Rolt,  and  Mr.  Diirdop 
for  the  Respondents. 

^'"1^!^''      The  Lord  Chancellor  (c)  : 

There  is  no  authority  whatsoever  in  the  Poor  Law 
Act  {d)  to  rate  a  sutn  of  money. 

(a)  Reported  below.  Sec.  Ser.,  vol.  xv.,  p.  96. 

[b)  Sir  Richard  BetheU. 

(c)  Lord  Cnuiworth.  (rf)  8  &  9  Vict.  c.  83. 
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III  order  to  have  made  this  an  Interlocutor  sustain-    lwth  HAKBoitt 

11     •  '  COMM IMIONKU 

able  m  point  of  form,  it  should  have  imposed  a  rate    "  i^^iro. 
not  upon  the  fund  but  uiK)n  the  Commissioners,  as    ''nJ."  ^le.th' 
*^i'^  the  owners  and  occupiers  of  the  docks.  ^^rd  chaiuxuor'i 

.  ^  opiniom. 

•A.uother  objection,  which  is  quite  unanswerable,  is 

""Sj  that  here  these  gentlemen  are  rated  in  the  parish 

^*   North   Leith   upon    the    whole    of   these    docks, 

»'»^uough  only  a  part  of  them  is  situated    in   that 

P*^h ;  and  the  Commissioners  are  told,  "  You  may 

^^^^^ver  such  proportion,  if  it  is  improperly  assessed, 

fr^^  the  parish  of  South  Leith/'     But,  my  Lords,  a 

^Urt  of  Justice  must  not  thus  deal  with  the  suitors 

'^ho  come  to  it  for  relief 

It  appears  to  me,  therefore,  that  both  the  form  and 

the  principle  of  this  decision  are  entirely  wrong  ;  and 

therefore  the  course  which   I   propose   to    take    is 

simply  to  move  your  Lordships  that  this  Interlocutor 

be  reversed,  but  that  the  judgment  of  the  House  shall 

be  so  drawn  up  as  not  to  prejudice  the  parties  with 

respect  to  any  rate  that  may  be  imposed  hereafter. 

The  Lord  Brougham  :  My  Lords,  I  entirely  agree.    ^"^^SSSS**^ ' 


The  Intei^locutor  of   the   CouH  of  Session    was 
reversed y  with  iJie  following  Declaration : — 

That  this  Judgment  of  Reversal  is  not  to  prejudice  or  affect  any 
question  which  shall  hereafter  arise  as  to  the  liability  of  the  said 
Commissioners  to  be  assessed  for  the  poor,  by  virtue  of  the  Act 
9  &  9  Victoria,  c.  83.,  for  the  harbour,  docks,  and^  subjects  vested 
in  them  as  owners,  tenants,  or  occupiers,  as  in  the  pleadings  is 
mentioned  :  And  it  is  further  ordered,  lliat,  with  this  Declaration, 
the  cause  be  remitted  back  to  the  Court  of  Session  in  Scotland,  to 
do  therein  as  shall  be  just,  and  consistent  with  this  Declaration  and 
Judgment. 

Mai  tland  &  Oraham. — Robertson  &  Simson. 
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BRYDON,  WIDOW  AND  HER  CHILDREN,     Appbllants. 
STEWART Respondent. 

1855.  Maaler^s  Liability  for  Injury  to  his  Servant — A  xnoAtcr  is 

13/A  March.  '^  \  ,  , 

bound  to  take  all  reasonable  precautions  to  secure  the 
safety  of  his  workmen. 

It  is  no  answer  to  the  claim  of  damages  by  the  surviving 
relatives  of  a  workman  accidentally  killed  in  a  mine, 
''which  was  not  in  a  safe  and  sufficient  state,"  to  say 
that  he  was  at  that  moment  of  time  in  the  act  of  leaving 
the  work  for  a  purpose  of  his  own. 

The  master  who  lets  the  workman  down  his  mine  is  bound 
to  bring  him  up  safely,  even  though  ho  come  up  on  hia 
own  business,  and  not  for  that  of  his  master. 

Pleas  in  Law  followed  by  Issues. — When  an  Issue  has  been 
directed,  and  the  question  is  whether  the  Judge's  chargo 
to  the  Jury  was  correct,  the  Court  will  not  look  back  to 
the  Pleas  in  Law. 

The  Appellant,  Mrs.  Brydon,  sought  by  an  action  in 
the  Court  of  Session  to  recover  damages  for  the  loss  of 
her  husband,  who  was  accidentally  killed  in  the  coal 
and  iron  works  of  the  Respondent.  Tlie  cliildren 
joined  as  Pursuers. 

The  case  having  been  reported  by  the  Lord  Or- 
dinary to  the  Second  Division  of  the  Court  of  Session, 
their  Lordships  held  the  Record  as  finally  closed,  and 
settled  the  following  Issue  for  trial  of  the  case: — 

'^Wlieiher  the  death  of  the  same  Janies  Marshall,  miner  at  Bell- 
tide,  in  the  parish  of  Shotts  and  county  of  Lanark,  while  working 
in  a  coal  pit  belonging  to  and  in  the  occupation  of  the  defender 
was  occasioned  by  ii^uries,  arising  from  the  shaft  of  the  said  pi 
being  in  an  unsafe  state,  from  causes  for  which  the  Defender,  as  tl 
emplbyer  of  the  said  James  Marshall,  is  responsible." 

*'  Schedule  of  Damages  claimed — 

"  400/.  to  Mrs.  Marshall. 

"  100/.  to  each  of  the  Children." 
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At  the  trial  before  the  Loi^d  Juaiice-CUrh  on  the  ,„  brydok. 

'  Widow  and  um 

6th  January  1852,  the  following  Minute  of  Admission       childekm 
was  put  in  for  the  Defender : — 

December  1B51. 

The  Defender,  Mr.  Stewart,  admits  on  the  requisition  of  the 
Ponuer,  that  the  deceased  James  Marshall  was,  at  the  date  of  the 
icddent  Ubelled  on,  in  receipt  of  wages  from  the  Defender,  heing 
in  the  Defender's  emplojment  as  a  miner  or  collier. 


Thereafter  the   amount   of  damages   Imving  been 
settled  by  the  following  Minute : — 

January  6,  1851. 

Macfarlane,  for  the  Defender,  agrees,  that  (150/.)  one  hnndred 
and  fifty  pounds  he  paid  bj  him  as  the  amount  of  damages,  sup- 
posing that  he  is  ultimately  found  liable  in  damages — one  hundred 
to  the  widow  and  fifty  pounds  to  the  children. 

Wood,  for  the  Pursuer,  consented  to  the  above. 

The  presiding  Judge  gave  the  Jury  the   following 
direction : 

1.  lliat  if  they  were  satisfied,  in  point  of  fact,  that  on  the 
morning  of  the  Uth  January  1849,  the  men  left  the  mine  without 
working,  from  no  apprehension  of  danger,  but  of  their  own  accord, 
for  a  purjwse  of  their  own,  against  their  employer's  interest,  and  in 
a  body,  in  order  to  make  some  complaint  tell  more  efi'ectually  with 
the  manager  or  the  Defender,  and  not  in  the  ordinary  course  of  their 
occupations — then,  in  point  of  law,  the  Defender  is  not  answerable 
for  a  casualty  caased  by  a  single  stone  falling  at  that  particular 
moment  when  the  men  were  so  leaving,  and  that  the  Jury  must,  if 
80  satisfied  in  point  of  fact,  find  for  the  Defender,  and  state  their 
groimd  for  doing  so — even  if  they  should  be  satisfied  that  the  death 
was  caused  by  that  stone,  or  other  substance,  falling  on  the  de- 
ceased, through  some  insufficiency  in  the  planking. 

2.  That  in  case  the  Court  should  differ  as  to  this  point  of  law, 
the  Jury  would  go  on  to  consider  whether  the  death  was  caused  in 
the  manner  contended  for  the  Pursuers,  in  consequence  of  the  shaft 
being  in  an  unsafe  and  insufficient  state ;  and  if  the  Jury  think  that 
the  death  was  not  caused  by  the  shaft  being  in  such  a  state,  then 
they  will  find  so  in  their  verdict.  If  the  Jury  think  that  the  death 
was  caused  by  the  unsafe  and  insufficient  state  of  the  shaft,  then 
they  Tidll  so  find,  and  find  damages  to  be  due,  as  settled  by  Minute 
of  the  parties,  as  the  Defender,  in  point  of  law,  is  responsible  for 
the  death,  if  so  caused,  and  if  not  relieved  on  the  first  ground. 
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Betoox, 
Widow  and  heh 

CniLDtCN 
V. 

Stewabt. 


3.  In  the  last  view  of  the  case,  if  the  Jury  think  that  the  death 
was  caused  hy  the  shaft  heing  in  an  unsafe  and  insufficient  state, 
then  the  Jury  will  further  consider  and  find,  whether  John  Craig 
was,  in  point  of  fact,  properly  a  contractor,  or  truly  a  ser^'ant,  paid 
for  his  labour,  in  regard  to  the  lining  of  the  shank,  in  a  particular 
manner,  convenient  for  his  master. 

And  the  Lord  Justice-Clerk,  as  arranged  with  the  counsel,  in- 
formed the  Jury,  that  he  rescn-ed  to  the  Pursuers,  in  the  event  of 
the  verdict  being  adverse  to  them  on  the  first  point,  but  in  their 
favour  on  the  second,  to  move  the  Court  to  enter  up  the  verdict  for 
them,  for  the  amount  of  damages  agreed  on,  on  the  ground  that 
the  direction  on  the  first  point  was  wrong  in  point  of  law,  and  that 
the  Defender  was  not  relie\ed  from  his  responsibility  in  respect  of 
the  facts  referred  to  in  that  direction. 

And  reserved  to  the  Defender,  in  the  event  of  the  verdict  bein^^ 
unfavourable  to  him  on  the  second  point,  to  argue  to  the  Court, 
that  the  question  whether  John  Craig  was  to  be  considered,  for  the 
purpose  of  this  issue,  as  a  contractor,  or  properly  as  a  servant,  was 
a  question  of  law  for  the  Court,  on  which  the  Court  is  to  pronounce 
judgment,  notwithstanding  the  finding  of  the  Jury,  if  they  consider 
it  a  point  of  law ;  and  also  reserved  to  the  Defender  to  contend, 
that  on  the  evidence  he  is  not  responsible  for  neglect  in  matters 
falling  within  the  contract  or  duty  of  Craig,  whether  he  is  to  be 
taken  as  a  contractor  or  as  a  servant,  and  to  move  the  Court  to 
enter  the  verdict  as  one  in  his  favour,  if  he  prevails  on  that  ground, 
in  point  of  law. 

The  Jury  returned  the  following  verdict :  — 

At  Edinburgh,  the  Gth  day  of  January,  in  the  year  1852 — In 
presence  of  the  Right  Honourable  the  Ixird  Justice-Clerk,  Com. 
peared  the  said  pursuers  and  the  said  Defender,  by  their  respective 
counsel  and  agents,  and  a  Jury  having  been  empanelled  and  sworn 
to  try  the  Issue  between  the  said  parties,  say  upon  their  oath, 
lliat  in  respect  of  the  matters  proved  before  them,  they  find  as 
follows — On  the  first  point  they  find  for  the  Defender,  and  that 
the  men  had  no  proper  cause  for  leaving  their  work.  On  the 
second  point,  they  find,  that  the  pit  was  not  in  a  safe  and  sufficient 
state,  and  that  the  death  arose  from  injuries  thereby  caused ;  and 
in  terms  of  the  joint  minute  lodged  for  the  parties,  they  assess  the 
damages  at  the  sum  of  150/.,  being  100/.  for  the  widow  and  50/. 
for  the  children  of  the  deceased  James  Marshall.  On  the  third 
point  they  find,  that  Craig  was  not  a  proper  contractor,  but  pro- 
perly a  servant  of  the  Defender. 

The  Appellants,  in  terms  of  the  right  reserved  to 
them  in  the  charge  of  the  presiding  Judge,  applied  hy 
motion  to  the  Second  Division  of  the  Court,  to  have 


V. 

Stbwait. 
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the  verdict  opened  up  in  their  fkvour.     The  Court  „.  biydon, 

^  -^  l^lDOW  AND  Hlft 

pronoanced  the  following  Interlocutor : —  chldww 

3d  March  1852. — The  Lords  having  heard  Counsel  at  the  bar^ 
refiue  the  motion  for  the  Pursuers  on  the  question  reserved  for 
theno,  namely^  to  move^  on  the  ground^  that  the  direction  on  the 
first  point  was  wrong  in  point  of  law,  and  that  the  verdict  should 
on  that  ground  be  entered  up  for  them  on  the  second  branch  of 
the  verdict,  namely,  as  a  verdict  for  damages  in  their  favour ;  and 
on  the  motion  of  the  Defender,  find,  in  respect  of  the  said  deli* 
verance,  that  the  verdict  must  be  entered  up  on  the  first  part  of 
the  verdict  as  one  for  the  Defender ;  and  therefore  assoilzies  the 
Defender  from  the  conclusions  of  the  action,  and  decerns. 

(Signed)        J.  Hope,  LP.D. 

Against  this  last  interlocutor^  sustaining  the  ruling 
in  point  of  law  of  the  presiding  Judge,  the  present 
appeal  was  presented. 

Mr.  Anderson  and  Mr.  W.  P.  Hale  for  the  Appel- 
lant: It  is  a  fact  found  that  the  deceased  wa  s  kille 
by  reason  of  the  unsafe  state  of  the  machinery.  For 
this  the  Kespondent,  as  owner  of  the  works,  was 
clearly  liable.  Heslop  v.  Durliam  (a),  Dickson  v.  Neilr 
son  (b). 

The  Solieitai*  Oeneral  (c)  and  Mr.  RoundeU  Palmer 
for  the  Respondent :  The  master  is  not  liable  in  this 
case.  The  Loi^d  Jxistice-CUrlcs  direction  is  perfectly 
correct.  His  Lordship  goes  on  the  circumstance  that 
the  men  had  left  their  work  improperly.  The  direc- 
tion,  therefore,  is  plain,  simple,  and  appropriate,  and 
was  understood  by  the  Jury  in  the  sense  in  whicli  it 
was  conveyed.  The  law  of  both  countries  on  questions 
of  this  sort  is  the  same,  excepting  that  in  Scotland  it 
would  appear  that  a  master  is  responsible  for  injuries 
done  by  a  fellow-workman  ((/).  Tlie  real  question 
here  is,  whether  the  deceased  was  at  the  time  of  tliis 
unhappy  accident-  fairly  and  really  engaged  in  the 

(fl)  14  March  1842.  {h)  14  New  Ser.  420. 

(c)  Sir  R.  BetheU. 

(d)  Paterson  v.  Wallace,  ante,  vol.  1.  p.  748. 
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bbydon.       work  of  the  Respondent.     Now,  just  suppose  that  the 

Widow  and  ii£a  *  "  *  *         ^ 

CHiLMKM  workmen  were  to  start  off  in  a  fit  of  mutiny,  and, 
®"^****  rushing  through  a  tunnel,  there  be  met  by  an  opposing 
train ;  could  it  be  contended  that  the  master  would 
be  liable?  The  act  of  the  workmen  here  was  a 
wrongfiil  act  They  were  versantea  in  Ulicito  ;  and, 
therefore,  no  claim  arises  against  the  Respondent. 


Lord  CkameeUor'M 
opinion. 


The  Lord  Chancellor  (a) : 

We  cannot  look  at  all  at  what  the  Pleas  were. 
The  Pleas  resulted  in  the  direction  for  a  trial,  and  an 
issue  was  framed  accordingly.  All,  therefore,  that  we 
have  to  look  to  is,  whether  proper  directions  were 
given  to  the  Jury  upon  the  trial  of  that  issue. 

Now  Mr.  RoundeU  Palmer  has,  for  the  first  time, 
pointed  our  attention  to  what  the  facts  proved  were. 
I  do  not  repudiate  that,  because  I  quite  agree  that  in 
looking  to  the  question  whether  the  direction  was 
right  or  not,  it  is  extremely  necessary  to  ascertain  that 
what  is  alleged  to  have  been  said  really  was  said. 

The  facts  of  the  case  appear  to  be  these  :  There  had 
been  a  dispute  among  the  workmen  in  the  pit  upon 
several  points,  one  of  which  was  as  to  "  the  lining" 
(I  think  they  call  it)  at  the  mouth  of  the  pit  not 
being  safe,  and  unhappily  it  turns  out  that  they  were 
correct  as  to  that.  They  contended  further  that  there 
was  not  proper  provision  for  supplying  air,  and  there 
had  been  disputes  on  this  subject  for  some  days  prior 
to  the  accident.  It  is  stated  by  one  of  the  witnesses 
that  the  men  went  down  on  that  day  with  the  deter- 
mination not  to  work.  That,  however,  is  a  matter  of 
controversy;  for  some  who  went  down  did  work 
unquestionably.  But  I  will  put  this  point  in  the 
strongest  way,  and  suppose  that  they  all  went  down 

(a)  Lord  Cranworth. 
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meaning  to  be  recusantw    The  work  is  said  to  have       bsyoon. 

,         .     ,  ,  Widow  and  hkb 

oecn  in  ibe  nature  of  pieceioork.    I  will  suppose,  there-       CBtvom 
&re,  tbt  these  men  descended  with  the  determination       ^''^*^- 
to  remonstrate,  and  also  with  the  determination  to  re-        cpMim, 
Aue  to  woric  unless  those  remonstrances  were  attended 
to;  and  in  that  sense,  probably  anticipating  that  they 
would  not  be  attended  to,  they  may  be  said  to  have 
intended  not  to  work     They  went  down  safely,  and 
proceeded  to  hold  their  meeting,  as  they  called  it  First, 
Iioweyer,  one  refused  to  come,  and  went  to  work ;  and 
thm  another,  and  so  on  ;  but  finally  they  had  a  meeting, 
and  discoased  their  grievances,  which  might  be  well  or 
iU-fotmded,  and  resolving  not  to  work,  they  made  the 
proper  signals  for  being  drawn  up ;    and  in  being 
drawn  up  the  accident  happened. 

It  was  contended  on  the  part  of  the  Respondents, 
and  to  this  the  direction  of  the  learned  Judge  had 
pointed,  that  in  such  circumstances  there  is  no  respon- 
sibility by  the  law  of  Scotland  in  respect  of  an  injury 
occasioned  by  the  defect  of  machinery. 

Now,  my  Lords,  in  my  opinion,  not  only  is  there 
that  responsibility  by  the  law  of  Scotland,  but  clearly 
also  by  the  law  of  England,  which  is  thought  to 
be  less  strict  on  this  point  A  master,  by  the  laws 
of  both  countries,  is  liable  for  accidents  occasioned  by 
his  neglect  towa.  ds  those  whom  he  einploya  I  quite 
adopt  the  argument  of  the  Solicitor  General,  that  a 
master  is  only  responsible  while  the  servant  is  engaged 
in  his  employment;  but  then  we  must  take  a  great 
latitude  in  the  construction  of  the  phrase  "being 
engaged  in  his  employ."  It  would  be  a  monstrous 
proposition  indeed,  if,  having  sent  a  workman  down 
into  my  mine  to  work  for  me,  and  he,  choosing  no 
longer  to  be  employed  there  and  ceasing  to  work,  re- 
quires me  to  take  him  up  again,  but  that  the  taking 

C  2 


36  CASES   IN   THE   IIOL^SE   OF   LORDS. 

bbydos,        up  should  in  that  case  be  without  my  beinir  liable  for 

Widow  axd  bjcr       *  •^  o 

cbildrex       ^Jj^  Hame  due  caution  for  which  I  was  liable  when  I  let 
—    *       him  down.     That  is  not  the  meaninsf  of  the  law.     I£ 

Lord  CkaneeUor's  ,  .  ° ,        ,  ^ 

opinion.  having  taken  him  up,  I  afterwards  dismiss  him,  or  if 
he  remains  in  my  employ,  intending  to  go  down  to- 
morrow into  the  mine  again,  but  in  the  interval  he 
does  something  not  in  the  course  of  my  employ,  I  am 
not  by  the  law  of  Scotland  or  the  law  of  England  re- 
sponsible for  an  accident  befalling  him  during  that 
interval.  But  whatever  the  man  does  in  the  course 
of  his  master  8  employ,  according  to  the  fair  interpre- 
tation of  these  words  eundo,  inorando,  redeundoy  the 
master  is  responsible ;  and  it  does  not,  in  my  opinion, 
make  the  slightest  difference  that  the  workmen  had, 
according  to  the  finding  of  the  Jury,  no  lawful  excuse 
or  proper  cause  for  leaving  their  work ;  that  is  to  say, 
that  there  was  not,  as  the  Jury  thought,  that  danger 
in  respect  of  the  air  or  of  the  "  lining  "  which  ought  to 
have  induced  the  men  to  say  they  would  not  work. 
I  do  not  know  upon  what  facts  it  was  that  they 
aiTived  at  the  conclusion  about  the  "  lining,"  but  the 
result  was,  that  within  a  few  minutes  after  commencing 
the  ascent  a  man  unfortunately  lost  his  life.  It  would 
seem,  therefore,  that  they  had  a  proper  ground  for 
apprehension. 

Mr.  Roundell  Palmer :  I  think  your  Lordship  is 
under  error  in  supposing  that   to  be   one  of  their 
grievances  ;  wages  and  drawers  are  the  only  subjects 
of  which  they  complain. 
^  Mr.  Anderson  :  They  complained  of  the  air,  not  of 

the  "  lining." 

Mr.  Roundell  Palmer :   There  is  a  good  deal  of 
evidence  as  to  the  state  of  the  "  lining." 

The  Lord  Chancellor  :  I  thought  there  was  evi- 
dence about  the  "  lining." 
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Mr.  Anderson :  The  planking.  wiDoi^JSo'HKn 

The  LoKD  Chancellor  :  r. 

Stewart. 

The  planking — they  found  that  the  planking  was  de-  jj^  ckmeeUot'$ 
fective  in  some  places ;  that,  I  think,  makes  my  view  of  *^p*»*^- 
the  case  stronger.  Let  it  be  supposed  that  they  made 
no  objection  upon  that  head.  However,  they  made 
objections  upon  other  points,  rightly  or  wrongly  ;  and 
suppose  they  were  entirely  wrong,  and  having  gone 
down  there,  chose  to  say,  "  We  will  work  no  longer," 
it  would  not  seem  that  there  was  any  breach  of 
contract  with  respect  to  the  piece-work  they  were 
engaged  in ;  it  would  be  only  that  they  did  not  do 
it,  and  therefore  did  not  earn  anything.  Even  if 
they  had  been  employed  as  daily  labourers,  and 
wrongfiiUy  chose  to  say,  "  We  will  not  work  any 
more  \'  and  if,  without  proper,  cause,  they  had  said, 
"We  will  terminate  our  contract,  now  take  us  up 
again,"  it  was  as  unquestionably  the  duty  of  the  mas- 
ter, qa^  master,  in  his  capacity  of  master,  to  take 
them  up  safely  as  to  have  brought  them  down  safely. 
For  that  pui-pose  the,  obligation  of  the  master  con- 
tinues after  they  have,  in  truth,  ceased  to  work  in  his 
employ,  but  while  they  were  causing  themselves  to  be 
removed  from  it. 

It  appears  to  me,  therefore,  that  the  direction  of  the 
learned  Judge  on  the  first  issue  was  not  sound,  as, 
indeed,  the  learned  Judge  himself  seems  to  think  it 
might  probably  turn  out ;  and,  consequently,  that  the 
verdict  ought  to  have  been  given  upon  the  second 
issue.  The  learned  Judge  s  direction  was,  that  if  the 
Jury  were  satisfied  that  the  men  ceased  to  work,  and 
left  the  mine  without  apprehension  of  danger,  of  their 
own  accord,  and  for  a  purpose  of  their  own,  then  the 
master  is  not  liable  for  the  accident.  All  this  is  clearly 
wrong.    It  might  have  been  a  most  legitimate  purpose 
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brtoon.        of  their  own  ;  it  mififht  be  that  they  went  up  because 

Widow,  and  ueb  '  o  j  r 

cbixjbexn       ^q  agent,  or  whoever  was  managing  in  the  mine,  had 
—  '       told  them  that  unless  they  worked  double  they  should 

Lord  CktmeeUor's  -^  ^  ^    "^ 

Lo^iMbM.  jiQt  have  their  wages ;  or  some  wrong  direction  of  that 
sort  might  have  been  given.  I  do  not  mean  that  there 
is  any  notion  that  that  was  the  truth,  but  if  we  look 
merely  at  the  words,  it  is  clear  it  was  wrong.  If,  in- 
stead of  that,  we  take  a  more  liberal  construction^  and 
look  at  what  the  facts  were  then.  The  fSEU^  were, 
that  the  workmen  were  down  there;  that,  whether 
rightly  or  wrongly,  they  chose  to  say  they  would  not 
work  any  longer  xmless  some  grievances  that  they  had, 
or  supposed  that  they  liad,  should  be  redressed ;  that 
they  directed  themselves  to  be  taken  up  again;  and 
that  they  were  accordingly  taken  up,  and  in  the 
course  of  being  so  taken  up  th^  accident  happened. 
In  my  opinion,  it  is  quite  clear,  by  the  law  of  England 
and  by  the  law  of  Scotland,  that  the  injury  happened 
to  this  man  from  the  neglect  of  his  master,  while  he 
was  sustaining  the  character  of  master  towards  him, 
and,  consequently,  the  verdict  ought  to  be  entered  up 
upon  the  second  point,  and  not  upon  the  first. 

^""""o^SSt^'      The  Lord  Brougham  :  My  Lords,  I  am  entirely  of  the 

same  opinion.  It  obviously  makes  no  diifference  what- 
ever in  this  case,  whether  there  was  that  want  of 
proper  cause  for  going  up  from  the  mine  which  the 
Jury  have  found  by  the  verdict  upon  the  first  issue. 
The  master  who  lets  them  down  is  boimd  to  bring 
them  up,  even  if  they  come  up  for  their  own  business, 
and  not  for  his.  He  is  answerable  for  the  state  of  his 
tackle,  which,  in  the  present  instance,  was  defective, 
and  had  occasioned  this  lamentable  accident. 

The  Lord  Chancellor:  My  Lords,  I  move  that  this 
case  be  remitted  to  the  Court  of  Session,  with  a  direc- 


CASES  IN  THE  HOUSE  OT  LORDS. 

tioxi  to  enter  the  verdict  upon  the  second  point  for  the 
Pursuer,  with  costs. 

Ordered  and  Adjudged,  That  the  said  interlocutor  of  the  drd  of 

^l^x^h  1852,  complained  of  in  the  said  Appeal,  be,  and  the  same 

IS   hcrebj  rereraed.    And  it  is  further  ordered,  that  the  case  be 

•i^d  the  same  is  hereby  remitted  back  to  the  Court  of  Session  in 

^^t^tlaody  with  a  direction  to  enter  up  the  verdict  upon  the  second 

branch  or  point  thereof  for  the  Pursuers,  with  Costs  in  the  Court 

Wow. 
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Bhydon, 

Widow  and  her 

cuildben 

r. 

Stew\kt. 
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ELMSLEY,  •        ,  .        .    Appellant. 

BROWN  AND  OTHERS,  ,        .    Respondents. 


Ktk  March        Liability/  for  Feu  Duty  after  parting  with  the  Feu. — Tho 

doctrine  laid  down  by  tho  House  in  Millar  v.  Small, 
The  Rot/al  Banh  of  Scotland  v.  Gardyne^  and  Jach  v. 
Hay^  applied  where  the  circumstances  were  in  some 
degree  different. 
Agreement — Express  Terms, — Remarks  by  the  Lord  Chan- 
cellor on  the  necessity  of  keeping  parties  to  the  express 
terms  of  their  own  deliberate  agreement,  and  the  danger 
of  sanctioning  speculative  constructions. 

The  question  was,  whether  a  feuar  who,  on  re- 
ceiving the  feu  charter,  had  granted  a  personal  bond, 
binding  himself  and  his  successors  to  pay  the  feu  duty, 
could  free  himself  from  liability  by  transferring  the 
feu  to  a  third  party. 

In  deciding  this  question  the  House  had  to  consider 
whether  the  doctrine  laid  down  by  itself  in  Millar  v. 
Small  (a),  The  Royal  Bank  of  Scotland  v.  Gar- 
dyne  (b),  and  Jack  v.  Hay  (c),  was  to  be  applied 
where  the  circumstances  were  in  some  degree  varied. 
The  Court  of  Session  had  decided  in  opposition  to 
these  cases,  which,  however,  were  not  determined  by 
the  House  when  the  sentence  in  the  present  case  was 
pronounced. 

Mr.  Roll  and  Mr.  Anderson  for  the  Appellant. 

The  Lord  Advocate  {d)  and  the  Solicitor  Gene- 
ral (e)  for  the  Respondent. 

(a)  Suprd,  voL  1,  p.  345.  {b)  Suprh,  vol.  1,  p.  358. 

c)  Suprh,  vol.    .,  p.  526.  (rf)  Mr.  Moncreiff. 

(e)  Sir  Richard  Bethell. 
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[Lord  St.  Leonards  :  Do  you  deny  tbcat  this  case       euuw 
is  governed  by  Jack  v.  Hay  f]  and  oriiilM. 

We  do.     Lord  Colonaay'a  opinion  shows  the  dis- 
tinction.     His   Lordship   observes,   that   '^  this  case 
differs  in  some  respects  from  that  of  Jack  v.  Haj/y 
and  especially  in  this,  that  the  stipulations   in   the 
respective  articles  of  roup  are  materially  different  as 
r^ards  the  personal  obligation  to  be  granted  by  the 
purchaser.     Tlie  only  stipulation  on  that  subject  in 
this  case  is  contained  in  the  13th  article  of  the  con- 
ditions  of  roup;    and  the  material  distinctions  are 
these : — 1st,   The  instrument  to   be  granted  is  not 
described    as    a   personal  bond.      2nd,   The  parties 
against   whom   the  stipulation   is   directed,  and  by 
whom  the  bonds  are  to  be  granted,  are  des  cribed  as 
*  the  purchasers  and  all  succeeding  heirs  and  singular 
successors  in  the  premises.^    3rd,  It  is  not  said  that 
the  obligation  is  to  extend  to  the  heirs  and  successors 
of  any  one  of  the  granters.   4th,  It  is  not  said  that,  in 
any   case,   the   obligation   to  be  granted  is  to  have 
reference  to  all  future  time.     5th,  In  every  case  it  is 
to  be  an  obligation,  not  limited  to  payment  of  the  feu 
duties,  but  extending  to  performance  of  the  whole 
clauses  and  conditions  of  the  articles  of  roup,  several 
of  which  are  operations  to  be  performed  on  the  lands, 
and  which  none  but  the  possessors  of  the  land  for  the 
time  could  perform."     Moreover,  we  have  commenced 
an   action   to   have   the   obligation  reduced  and  set 
aside. 

[Lord  St.  Leonards:  Then  the  dismissal  of  this 
Appeal  will  not  afibct  you.] 

An  element  occurred  in  the  former  cases  not  found 
here  ;  namely,  a  concurrent  obligation  of  service.  In 
Jack  v.  Hay  the  obligation  was  contained  in  a  sepa- 
rate  instrument,   and   that   circumstance  was  relied 
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elmslbt       upon  in  the  Lord  Chancdlor'a  opinion.     Here  the 
AN?  mtSrs.      obligation  is  in  one  instrument,  and  it  is  an  obligation 
of  a  feudal  character,  which  cannot  subsist  where  the 
feudal  relation  has  been  extinguished. 

ij>rd  Chancellor*      The  LoRD  Chancellob  (a) : 

My  Lords,  even  if  there  had  not  been  the  decisions 
by  your  Lordships  in  Millar  v.  SmaU,  Jack  v.  Hay, 
and  Oardyne  v.  The  Royal  Bank  of  Scotland,  I 
confess  that  this  is  a  matter  upon  which  I  coidd  not 
honestly  have  said  that  I  entertained  the  least  doubt 
in  the  world. 

It  is  most  important  that  parties  should  be  taught 
that  they  must  frame  their  contracts  precisely  to 
carry  into  effect  what  they  intend.  It  is  neither 
convenient  nor  seemly  that  parties  shoidd  frame  their 
contracts  in  terms  distinctly  meaning  one  thing,  and 
then  call  upon  the  Courts  to  interpret  them  as  mean- 
ing another  thing. 

The  words  of  the  bond  here  are  '*  I  bind  and  oblige 
myself,  my  heirs,  executors,  and  successors  whom- 
soever, to  content,  pay,  and  deliver  to^'  certain  per- 
sons ''  as  trustees  aforesaid,  and  to  such  other  trustees 
as  may  hereafter  be  assumed  into  the  said  trust,  and 
to  their  assignees,  or  to  any  person  having  authority 
from  them  to  receive  the  same,  the  foresaid  sum  of 
375/.  8^.,  in  name  of  ground  rent  or  feu  duty,  at  the 
terms  following.''  Now,  that  these  words  bind  this 
gentleman  himself  and  his  heirs  is  perfectly  obviou& 

His  answer  is  this^  ''  I  gave  this  bond  in  conse- 
quence of  a  stipulation  in  certain  articles  upon  a  sale 
by  roup,  whereby  I  was  bound  to  give  an  obligation, 
but  not  such  an  obligation  as  this.  Therefore/'  he 
says,  ''  I  ought  not  to  be  called  upon  to  pay  the  sum 

in  dispute.'* 

(a)  Lord  Cranworth. 
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Now,  whether  the  obligation  that  he  lias  given  is       eumuiy 
more  extensive  than  he  was  bound  to  give  is  not  the     ah?  otSm. 
qnestion  now  before  your   Lordships'  House.     That  Lord  ci^efhr'i 

OpttllOH. 

point  must  be  decided  in  a  suit,  which,  I  understand, 
is  already  instituted  in  the  Court  of  Session  ;  and 
your  Lordships*  decision  in  this  case  will  not  at  all 
affect  the  rights  of  Mr,  Brown,  if  he  have  any  rights, 
in  that  suit ;  all  that  your  Lordships  have  to  do  is  to 
see  whether,  construing  this  bond  in  the  terms  in 
which  it  is  framed,  Mr.  Brown  is  or  is  not  liable  for 
the  pikyment  of  this  money. 

It  is  admitted  that  he  is  liable  unless  this  bond  is 
to  be  taken  as  incorporated  with  the  articles  of  roup. 
Li  the  first  place,  I  think,  there  can  hardly  be  any 
doubt  whatever  that  the  bond  cannot  be  so  construed. 
The  document  speaks  for  itsel£  The  articles  of  roup 
are  stated  as  the  reason  which  induced  him  to  enter 
into  this  contract ;  not  that  the  articles  of  roup  are  in 
any  manner  incorporated  with  it ;  therefore  they 
cannot  in  any  way  be  brought  in  to  construe  the 
words  which  the  obligor  has  himself  chosen  to  use.  If 
I  were  bound  to  say  whether  the  articles  of  roup  did 
demand  such  a  contract,  I  woidd  beg  leave  to  say 
that  I  do  not  assent  to  the  proposition  that  the 
articles  of  roup  would  have  been  satisfied  by  a  con- 
tract short  of  thia  The  Solicitor  Oeneral  has  very 
truly  said,  ''  You  might  have  contracts  framed  in  that 
way  in  analogy  to  what  is  very  common  in  England. 
It  is  a  very  common  thing  on  the  sale  of  an  estate, 
where  a  party  covenants  for  the  production  of  the 
title  deeds,  to  enter  into  a  stipulation  that  that 
covenant  shall  no  longer  be  binding  if  the  estate 
should  be  sold,  and  that  the  new  purchaser  shall  give 
an  equivalent  covenant  by  way  of  substitute/'  All 
that  your  Lordships  can  say  is^  that  there  is  no  pro- 
vision at  all  of  that  sort  in  this  bond     There  is  an 
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EtMMJBY        absolute  covenant  to  pay  this  ground  rent ;  and  I  am 

aji?otSm.      of  opinion  that  it  would  be  most  dangerous  if  your 

Lord  ckanceiior'i  Lordships  Were  to   interfere  with  the  contracts  of 

parties  and  the  language  which  they  use,  and  were  to 
speculate  upon  anything  so  wide  as  this,  and  to  hold 
that  though  they  have  said  in  terms  which  cannot  be 
misunderstood  that  they  would  pay  the  ground  rent, 
still  they  are  not  liable  under  this  bond  to  pay  it  (a). 
Therefore,  I  think  that  the  Appellants  have  made  out 
a  ground  for  reversing  this  interlocutor. 

The  House  will  dispose  of  this  case  with  the  less 
hesitation,  because,  in  truth,  it  is  not  an  appeal  from  a 
decision  of  the  Lords  of  Session  after  they  had  become 
acquainted  with  the  view  wliich  your  Lordships  take 
of  these  cases  (6).  It  was  an  interlocutor  of  the  Court 
of  Session  pronounced  before  they  had  the  benefit  of 
knowing  your  Lordships'  decisions.  It  is  very  true 
that  in  those  cases  there  was  the  circumstance  of  the 
service ;  that  may  be  one  additional  argument  in 
those  cases,  but  it  can  be  none  as  it  regards  this 
case. 

St  LiSHrdr-       ^'^^  ^^^  ^'^-  Leonards  : 
opmion.  jjy  Lords,  I  am  entirely  of  the  same  opinion.     In 

the  case  of  Millar  v.  Small,  although  I  thought  it 
right  to  rely  upon  the  cautionary  obligation,  as  that 
would  put  all  doubt  at  an  end,  yet  I  had  a  very  dear 
opinion,  which  I  took  the  liberty  of  expressing  in  this 
House,  upon  the  general  doctrine.  To  that  opinion  I 
still  adhere  ;  and  I  am  of  opinion  that  in  this  case  the 
bond  is  general,  and  will  continue  in  force  for  all 

(a)  See  suprb,  vol.1,  p.  679,  where,  in  Clarke  v.  The  Glasgow 
Assurance  Company,  the  Lord  Chancellor  enforces  the  necessity  of 
"  leaving  parties  to  use  their  own  language,  which  the  Court  is  to 
interpret." 

{h)  Millar  v.  Small^  The  Royal  Bank  of  Scotland  v.  Gardyne,  and 
Jack  V.  Haiy, 
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time,    notwithstanding    the    supposed    doctrine    in 
Scotland. 

My  Lords,  the  only  argument  which  we  have  heard 
in  this  case  is  this,  that  you  are  to  import  into  this 
bond  the  articles  of  roup.  I  cannot  admit  that  that 
should  be  done ;  nor  would  the  importation  of  them 
into  the  bond  at  all  meet  the  intentions  of  the  parties. 
The  bond  itself  is  in  these  words,  "  And  whereas,  by 
the  articles  of  roup  under  which  the  said  piece  of 
ground  was  purchased,  it  is  incumbent  on  me  to  grant 
the  personal  obligation  under  written,^'  not  something 
else ;  but  the  obligor  here  puts  his  own  construction 
upon  the  bond ;  and  he  tells  you  that  what  he  is 
bound  to  do  is  not  what  is  in  the  articles  of  roup,  but 
what  is  under  written. 

Now,  if  your  Lordships  look  at  the  articles  of  roup, 
you  will  find  that  the  intention  clearly  was  that 
every  singular  successor  should  come  under  the 
obligation  within  a  certain  time.  Now,  how  was  that 
to  be  executed  ?  The  Solicitor  Qoieral  says  that  we 
are  to  put  the  same  construction  upon  this  bond  as  if 
there  had  been  first  of  all  a  general  obligation,  and 
then  a  proviso  determining  that  obligation  upon  the 
successor  entering  into  a  new  bond.  That  would  have 
been  a  very  reasonable  construction  to  put  upon  the 
articles  of  roup,  no  doubt ;  but  how  can  we  put  that 
construction  upon  tliis  bond  ?  Where  is  tliere  a  single 
word  witliin  the  four  comers  of  this  bond  wliich 
imposes  any  obligation  upon  any  successor  to  enter 
into  such  a  bond  as  is  stipulated  for  in  tlie  articles  of 
roup?  Therefore,  if  we  were  not  to  give  to  the 
general  words  a  general  expression  ;  if  we  were  not  to 
extend  the  intention  of  the  bond  as  far  as  the  words 
themselves  go,  that  is,  generally,  where  would  you 
ever  get  for  this  seller  another  security  ?  You  say 
that  this  bond  has  ceased  because  he  has  transferred 


BunLBT 

V. 
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fiuoLBT  the  land ;  bufc  the  land,  at  all  events,  was  not  to  be 
A:to  OTusn.  transferred  so  as  to  get  rid  of  the  obligation,  unless 
Zird  ihe  successor  did  enter  into  a  bond  ;  he  entered  into 
no  obligation  for  him  to  do  so  at  all;  and  all  that 
could  have  been  said  upon  an  equitable  ground  would 
have  been  this,  that  if  you  had  not  entered  into  a 
bond  for  the  successor  to  conclude  a  real  bond  fide 
purchase,  to  answer  these  obligations,  (and  therefore 
you  had  a  right  then  to  have  them  delivered  up,)  you 
would  then  have  tried  the  general  equity,  as  it  were — 
that  is,  whether  the  articles  of  roup  did  not  mean  that 
the  general  obligation  into  which  you  had  entered  was 
to  cease  when  you  had  sold^  and  when  you  had  ob- 
tained a  purchaser  to  enter  into  the  obligation.  But 
you  have  done  no  such  thing ;  you  have  desired  the 
one  party  to  cease  without  attempting  to  substitute 
any  other  party.  You  have  not,  therefore,  attempted 
to  perform  your  own  obligation,  nor  attempted  to 
perform  that  which  is  relied  upon,  namely,  the  articles 
of  roup.  The  effect,  therefore,  is,  that  it  is  not  a  £ur 
point  to  raise,  for  it  is  attempting  to  ask  this  House 
to  decide  contrary  to  the  clear  words,  and,  I  must 
say,  contrary  to  the  clear  intention  of  the  instrument^ 
in  order  to  defeat  the  obligation  and  the  very  articles 
of  roup  upon  which  you  found  your  equity,  and  upon 
which  you  wish  the  House  to  decide. 

My  Lords,  I  am  clearly  of  opinion  that  there  is  no 
foimdation  for  that  distinction  ;  that  the  cases  decided 
in  this  House  rule  this  case  ;  and  that  the  party  has 
no  foundation  for  an  Appeal  Upon  that  ground,  I 
think  that  the  Appeal  must  be  dismissed  with  costs, 
not  merely  looking  at  it  with  reference  to  the  state  of 
the  law,  but  upon  the  ground  which  I  have  stated ;  if 
the  law  had  been  otherwise,  I  should  have  thought 
this  not  a  proper  mode  of  relieving  the  party ;  that  is 
to  say,  if,  by  the  true  construction  of  the  instrument^ 
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it  had  been  confined  to  the  particular  period  of  the 
enjoTment,  there  ought  to  have  been  a  new  instru- 
ment tendered  to  carry  on  the  obligation  by  the 
successor;  and  that  not  having  been  done,  I  think 
that  the  Appeal  should  be  dismissed  with  costs. 

Kr.  RcU :  Your  Lordships  find  us  entitled  to  the 
expenses  in  the  Court  of  Session  ? 

LoBD  Chancellor  :  Yes. 

Lord  8t.  Leonabds  :  If  the  parties  desired  it,  the 
House  would  have  no  objection  to  add  the  words 
"^  without  prejudice  to  any  pending  action.''  I  do  not 
think  it  necessaiy. 

Lcrd  Advooate :  My  Lords,  I  am  very  anxious 
that  there  should  be  that  reservation  in  regard  to  the 
IMBding  action. 

LosD  Chancellor  :  The  cause  is  remitted  back, 
but  without  prejudice  to  any  action  which  the 
BeqK)ndQnt  may  be  advised  to  institute. 

Interlocutor  reversedy  hut  without  pr^vdice  to  any 
Adion  of  Reduction  which  may  now  he  pendi/ng  in 
^  Court  of  Session  hetween  the  parties. 


ButlLXY 

V. 

Brown 
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)5/A,  \m  March. 


BUCHANAN, Appellant. 

DOUGLAS, Respondent. 

18U.  Interdict  upon  Caution, — Where  an  interdict  is  granted 

upon  a  bond  of  caution  undertaking,  in  the  event  of  the 
interdict  proving  wrong,  to  pay  such  sum  as  the  Court 
may  award,  there  cannot  be  an  appeal  against  the  sen- 
tence ordering  the  payment,  for  in  such  a  case  the  deci- 
sion of  the  Court  is  final,  by  express  agreement. 

The  Appellant,  on  the  18th  July  1846,  obtained  a 
judgment  in  the  Court  of  Session  for  23Z.  Qs,  9d.  against 
one  Gordon.  He  thereupon  used  diligence,  upon  which 
Gordon's  furniture  and  goods  were  advertized  for  sale, 
by  order  of  the  Sheriff y  on  the  26th  September  1846. 
The  sale,  however,  was  stopped  by  an  interdict  granted 
at  the  instance  of  one  Anderson,  who  alleged  that  the 
goods  were  /ii«,  and  not  Gordon's.  The  Court  required 
from  Anderson,  before  granting  the  interdict,  a  bond, 
which  he  procured,  with  a  cautioner,  undertaking,  in  the 
event  of  the  interdict  turning  out  to  have  been 
"  wrongously  "  awarded,  that  the  obligors  would  "  pay 
to  the  Appellant  whatever  sum  the  Lords  of  Session 
should  modify  as  damages  and  expenses."  The  surety 
or  cautioner  was  the  Respondent,  against  whom,  as 
well  as  against  Anderson,  the  principal,  the  Appellant 
brought  the  present  action  on  the  bond,  concluding  that 
"  the  said  Michael  Anderson,  as  principal,  and  the  said 
James  Torry  Douglas  as  cautioner,  ought  and  should 
be  decerned  and  ordained  either  to  restore  immediately 
to  the  pursuer  the  said  furniture  and  other  effects,  as 
the  same  stood  at  the  date  of  the  foresaid  poinding, 
and  to  make  payment  to  the  pursuer  of  the  sum  of 
30i.  sterling,  or  of  such  other  sum  as  may  be  found  to 
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be  the  difference  between  the  value  of  the  said  fumi-  BccnAKAw 
ture  and  effects  at  the  date  of  the  poinding,  and  such  o^oLAi. 
proceeds  as  the  pame  may  yield  when  sold,  with  all 
expenses  incurred  or  to  be  inciured  thereanent,  or  to 
make  payment  to  him  of  the  sum  of  IQOl.  sterling,  or 
such  other  sum  as  may  be  found  to  be  the  just  worth 
and  value  of  the  said  furniture  as  at  the  date  of  the 
poinding,  with  interest  and  expenses,  with  the  legal 
interest  due  upon  said  sum,  and  to  become  due 
thereon ;  or  otherwise  to  make  payment  to  the  pur- 
suer of  the  sum  of  1501.  sterling,  or  such  other  sum  as 
may  be  found  to  be  the  amount  of  the  reparation  and 
damages  due  to  him  in  the  premises,  and  as  may  cover 
and  pay  the  pursuer  the  amount  of  his  debt,  interest, 
and  whole  expenses. 

On  the  22d  December  1848,  the  Court  below  re- 
called Anderson's  Interdict,  condemning  him  in  costs. 
The  furniture  and  goods  were  then  in  a  position  to 
satisfy  the  Appellant's  demand,  but  he  took  no  steps. 
Then  another  competitor  appeared,  namely,  John 
Charles  Walter  Gordon,  the  son  of  the  original  debtor, 
who,  proceeding  with  a  commendable  vigour,  left  the 
Appellant  behind  in  the  race  of  diligence,  but  was 
himself  vanquished  by  the  landlord's  paramount  right 
of  hypothec. 

After  a  litigation  which  lasted  for  a  series  of  years, 
the  First  Division  of  the  Court  of  Session,  on  the 
3d  February  1853,  found  as  follows :  ''  That  the  Inter- 
diet  obtained  by  Michael  Anderson  was  recalled  on 
22d  December  1848,  and  that  the  poinded  effects  ar^e 
admitted  to  have  been  of  the  same  value  then  as  when 
the  interdict  was  obtained:  That  in  December  1848 
the  landlord's  right  of  hypothec  over  the  poinded  effects 
did  not  exist  to  any  greater  pecuniary  extent  than  in 
September  1846  ;  and  that  no  other  impediment  to  the 
sale  of  the  furniture  is  averred  to  have  existed  until 
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BuoBAHAN  April  1849,  when  an  interdict  against  the  sale  of  the 
•  DoDOLAi.  *  effects  was  obtained  by  John  C.  W.  Gordon,  which, 
though  afterwards  recalled,  did  interrupt  and  prevent 
the  sale  until  July  1849,  by  which  time  more  extensive 
rights  on  the  part  of  the  landlord  had  emerged  :  That 
the  interdict  of  1846  having  previously  to  either  of 
these  proceedings  been  recalled,  and  in  consequence  not 
having  thenceforward  existed  as  any  impediment  to  the 
poinding,  any  damage  sustained  by  the  pursuer  in  con- 
sequence of  the  interference  of  John  C.  W.  Gordon  in 
April  1849,  and  the  subsequent  emerging  of  rights  on 
the  part  of  the  landlord,  is  not  to  be  held  as  damage 
caused  by  the  interdict  by  the  said  Michael  Anderson, 
and  for  which  his  cautioners  are  responsible  :  That  the 
Defender  has  offered  to  pay  the  sum  of  4Z.  98.  Id,, 
stated  to  be  the  amount  of  the  additional  expenses 
incurred  by  the  pursuer  in  reference  to  the  poinding 
and  sale  prior  to  the  interdict  at  the  instance  of  John 
Gtordon,  junior  ;  Find  the  Defender  liable  to  the  pur- 
suer in  the  said  sum  of  4i.  9a.  Id. ;  and,  qxwad  uUra, 
assoilzie  the  Defender  from  the  whole  conclusions  of 
the  action,  and  decern :  Find  the  pursuer  liable  in  the 
expenses  of  process,  and  remit  to  the  auditor  to  tax 
and  report/' 

Hence  this  appeal 

The  Solicitor  General  (a)  and  Mr.  Rolt,  for  the  Ap- 
pellant, contended  that  the  Interdict  having  been 
found  groundless,  the  words  of  the  bond  were  satisfied, 
and  could  be  given  effect  to  only  by  allowing  the 
Appellant's  demand.  Moir  v.  Huvter  (6),  Lord  Eli^ 
hank  v.  Benton  (c). 

[The  Lord  St.  Leonards  :  Was  the  point  argued 
in  the  Court  below,  whether  you  had  a  right  to  appeal 

(a)  SirR.  BetheU.  (b)  11  Shaw,  32. 

(c)  2  Sbaw.  2Si^. 
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in  the  face  of  a  bond  undertaking  to  abide  by  their       buchaxak 
decision  ?]  dodolae. 

[The  Lord  Brougham  :  This  seems  to  be  a  case  of  a 
bond  of  caution  to  pay  whatever  the  Court  shall 
award  You  were  offered  all  that  you  were  entitled 
to,  U.  98.  Id] 

[The  Lord  Chancellor  (a)  :  Is  there  any  instance 
of  an  appeal  on  the  ground  that  the  Court  has  not 
given  damages  enough  ?] 

Sir  Fitzroy  Kelly  and  Mr.  Anderson  for  the  Ke- 
spondent :  Looking  at  this  bond,  an  appeal  cannot  lie. 
The  Court  below  were  made  arbitrators.  This  is  an 
assessment,  not  a  judgment. 

[The  Lord  St.  Leonards  :  The  question  is,  can  any 
one  award  the  payment  except  the  Lords  of  Session  ?] 

The  Solicitor  General  replied. 

The  Lord  Chancellor  :  z^onf  ckamcMfr's 

My  Lords,  in  the  month  of  July  1 846,  the  present 
Appellant,  Mr.  Buchanan,  recovered  judgment  in 
Scotland  against  Mr.  Gordon  for  a  small  sum  of 
money  and  the  expense-s, — being  about  SOL  In  the 
month  of  September  1846  he  caused  the  furniture, 
which  he  had  taken  in  execution,  to  be  advertised  for 
sale  on  the  26th  of  that  month.  But,  before  the  sale 
took  place,  a  gentleman  of  the  name  of  Anderson 
interposed  upon  the  allegation,  that  the  furniture  so 
taken  in  execution  was  his  property,  and  not  the  pro- 
perty of  Gordon  the  debtor ;  and  applying  to  the 
Court  so  to  stop  the  sale,  he  obtained  a  suspension 
and  interdict,  upon  the  ground  that  the  goods  were 
his  and  not  the  goods  of  Gordon.  The  application 
was  interlocutory,  and  relief  was  granted  only  upon 
the  condition  of  Anderson  entering  into  a  bond,  with 

(a)  Lord  Cranworth. 

D   2 
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BocuANAN       one  surety,  and  one  attestator,  as  it  is  called,  sub- 

9. 

Douglas.  stantiallv  another  suretv. 
^'^p^JS!'^'"'  The  words  of  the  bond  are  these,—"  to  pay  what- 
ever sum  the  Lords  of  Council  and  Session  shall 
modify  and  award  in  name  of  damages  in  case  of 
wrongous  interdicting,  in  a  note  of  suspension  and 
interdict  between  the  said  parties,  in  case  ifc  shall  be 
found  by  the  Lords  of  Council  and  Session  that  he 
ought  so  to  do."  That  is  to  say,  an  interdict  was 
granted  at  the  instance  of  Anderson  only,  upon  the 
terms  of  Anderson,  with  two  sureties  (one  of  those 
sureties  being  Douglas,  the  present  Respondent,  I  may 
say,  therefore,  upon  the  terms  of  Douglas)  entering 
into  a  bond  to  pay  to  Buchanan,  or  to  any  other  person 
that  the  Lords  of  Council  and  Session  may  direct, 
"  whatever  sum  the  Lords  of  Council  and  Session  shall 
modify  and  award  in  name  of  damages  in  case  of 
wrongous  interdicting,  in  a  note  of  suspension  and 
interdict,"  in  case  it  should  be  found  that  they  were 
entitled  to  any  damages. 

My  Lords,  the  proceedings  on  the  question,  whether 
these  were  goods  that  Buchanan  might  lawfully  take 
in  execution  for  the  debt  of  Gordon  or  not,  seem  to 
have  occupied  a  most  extraordinary  length  of  time 
in  the  Court  of  Session.  For,  having  commenced  in 
the  month  of  September  1846,  it  was  not  till  the 
2  2d  of  December  1848,  two  years  and  a  quarter 
afterwards,  that  the  point  was  finally  disposed  of;  the 
Lords  of  Session  deciding  that  the  goods  were  the 
goods  of  Gordon,  or,  at  all  events,  that  they  were 
goods  which  Buchanan  was  entitled  to  take  in  exe- 
cution for  the  debt  of  Gordon ;  and  accordingly,  as 
we  shoidd  say  in  England,  they  dissolved  the  injunc- 
tion, or,  as  they  say  in  Scotland,  they  recalled  the 
interdict. 
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Then,  my  Lords,  what  were  Buchanan's  rights  BccHAirAir 
under  that  bond?  The  interdict  was  recalled  upon  douola*. 
the  22d  of  December,  and  he  proceeded  to  what  we  ^'^SSSSf"^' 
should  call  in  England  revive,  but  what  they  call  in 
Scotland  awaken  the  proceedings,  that  is  to  say,  set 
it  on  foot  again.  That  occupied  three  or  four  months ; 
and  it  was  not  till  the  month  of  April  1849  that  he 
again  advertised  the  sale  of  these  goods.  He  was 
then  stopjied  by  another  interdict,  at  the  instance  of 
another  person  claiming  a  right  to  these  goods  ;  and 
thereupon  Mr.  Buchanan  took  steps  in  the  Court  of 
Session  upon  the  bond,  in  order,  by  virtue  of  that 
bond,  to  recover  payment  of  the  expenses  of  the  pro- 
ceedings against  Anderson  and  the  siu*eties.  With 
r^ard  to  Anderson,  your  Lordships  have  no  concern 
at  present.  Therefore  we  may  treat  this  as  a  suit 
against  Douglas,  the  surety,  only.  Buchanan  seeks  to 
obtain,  by  means  of  that  bond,  satisfaction  of  the 
original  debt  recovered  against  Gordon,  and  the  costs 
of  the  subsequent  proceedings.  The  Loi^d  Ordinary 
held  that  Buchanan  was  so  entitled.  But  upon  the 
matter  coming  before  the  Court  of  Session,  they  were 
of  opinion  that  he  was  not  entitled  ;  that  is  to  say 
they  considered  that  there  had  been  no  wrongoas 
interdicting  which  entitled  him  to  damages,  except  in 
respect  of  a  small  sum  on  account  of  some  expenses 
that  had  been  incurred,  amounting  to  4tl.  9«.  Id.  They 
considered  that  he  was  entitled  to  that  sum,  but  that 
he  was  not  entitled  to  any  other  damages  resulting 
from  the  interdict. 

All  the  Lords  of  Session  were  of  opinion  that, 
although  a  stoppage  had  indeed  been  put  upon 
Buchanan's  proceedings,  yet  that  that  stoppage  did 
not  arise  from  the  interdict  which  had  been  granted 
in  September  1846,  but  from  a  want  of  due  activity 
and  vigilance  on  the  part  of  Buchanan  himself,  after 
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BUCH4NAN       the  interdict  was  recalled  on  the  2  2d  December  1848, 
DoDOLA*.        j^  ^^^  proceeding  then  and  there  to  enforce  his  execu- 

Lord  Chancellor's    , .  .  /•       i  •   i     i      i  i 

opinion,  tion  ;  m  consequence  ot  which  laches,  another  person, 
John  Charles  Gordon,  son  of  Mr.  Gordon  aforesaid, 
had,  in  the  month  of  April  1849,  wrongfully  inter- 
posed to  stop  him  in  respect  of  a  transaction  as  to 
which  the  original  interdict  had  no  reference  whatever. 
That  was  the  view  taken  by  the  Court  of  Session,  and 
they  held  substantially  that  there  were  no  damages 
which  he  was  entitled  to  recover.  It  is  true  there 
were  certain  expenses  which  all  parties  admitted  he 
ought  to  have,  amounting  to  4il.  9«.  Id. ;  but  the 
Lords  of  Session  held  that  that  was  the  only  sum 
to  which  he  was  entitled.  Now  it  is  against  that 
decision  of  the  Lords  of  Session  that  Buchanan  has 
appealed  to  this  House. 

That  a  case  of  this  sort,  of  extremely  minute  impor- 
tance, originating  in  a  debt  of  23i.,  should  have  been 
carried  through  the  Courts  of  Scotland  and  occupied 
them  for  so  long  a  time,  and  now  after  the  lapse  of  nine 
years  from  the  commencement  of  the  suit  should  be 
argued  for  a  day  and  a  half  at  your  Lordships'  bar,  is 
a  matter  deeply  to  be  deplored  ;  of  course  I  need  not 
say  that  your  Lordships  will  do  what  appears  to  you 
to  be  just  in  this  case,  and  if  you  see  your  way  to  the 
conclusion  that  the  Lords  of  Session  have  come  to  a 
wrong  determination,  it  will  be  your  duty  to  say  so  ; 
whatever  may  be  the  consequences — Fiat  justitia. 
At  the  same  time,  I  think  in  such  a  case  your  Lord- 
ships ought  to  be  well  satisfied  that  the  Court  was 
wrong,  before  you  interpose  to  help  a  person  carrying 
on  a  proceeding  of  this  sort  for  a  debt  of  23i.  during 
nine  years,  through  all  the  Courts  of  Scotland,  in  the 
way  here  exhibited. 

Now,  although  I  will  not  deny  that  in  the  course 
of  the  argument  I  have  had  doubts  as  to  the  course 


Lord  CkoHceUor's 
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wiich  I  should  recommend  your  Lordships  to  pursue,       buchakam 
I  have  finally  come  to  the  conclusion  that  there  is  no       ^ooolai. 
reason  whatsoever  which  ought  to  induce  yoiu-  Lord- 
ships to  disturb  the  decision  of  the  Court  below. 

I  come  to  that  conclusion  upon  these  groimds.     The 

3oiid  which  Mr.  Anderson  was  required  to  procure 

"'^as  not  a  bond  svmplidter  to  indemnify  Buchanan 

against  the  consequences  of  the  Interdict.     If  that  had 

^n  the  case,  it  might  have  been  open  to  the  argu- 

'^i^ixt,  as  was  urged  by  Mr.  Rolt  yesterday  at  your 

I^i^iships'  Bar,  that  the  moment  the  interdict  was 

dissolved,  as  we  should  say  in  this  country,  an  action 

'^ovtld  lie,  and  Buchanan  would  be  entitled  to  say.  If 

you  had  not  interdicted  me  I  should  have  had  the 

^oney  in  my  pocket  now  to  which  I  am  entitled.     If 

you  are  to  indemnify  me,  you  must  put  that  money 

^to  my  pocket  which  I  should  have  had  by  virtue  of 

^©  former  execution.    But  that  is  not  the  form,  nor, 

^  I  understand  it,  the  intention  of  the  bond.     The 

^nd  is  to  help  the  Court  as  it  were.     The  Court  is 

^ed  to  interdict,  and  the  Court  says.  The  interdict 

^liall  be  granted  upon  these  terms.     You  shall  procure 

sureties  who  shall  bind  and  oblige  themselves  to  pay 

to  the  pursuer,  or  any  other  pei-son  to  wliom  they 

may  be  ordained  to  pay,  whatever  sum  the  Lords  of 

Council  and  Session  shall  modify  and  award  in  the 

name  of  damages  in  case  of  wrongous  interdicting  and 

suspending,  and  in  case  it  shall  be  found  by  the  Lords 

of  Council  and  Session  that  they  ought  so  to  do. 

Now,  that  being  the  character  of  the  bond,  the 
Court  of  Session,  after  discussion,  are  of  opinion,  look- 
ing at  the  circumstances  of  the  case,  that  there  has 
been  no  damage  occasioned  by  the  interdict.  I  do  not 
think  it  was  the  intendment  of  that  bond  that  it 
fihoidd  ever  by  possibility  be  carried  further. 
'  What  is  alleged  here  is,  that  the  Lords  of  Session 
proceeded  to  assess  the  damages  upon  an  erroneous 


56  CASES    IN    THE    HOUSE    OF    LORDS. 

BucniXAM       principle.    But  if  your  Lordships  were  to  listen  to  this 

Douglas.       application  in  the  present  instance,  I  do  not  know 

''^"^''o^tHim'.^^ *  what  is  to  prevent  an  appeal  upon  a  future  occasion. 

Because  when  the  Lords  of  Session  have  taken  upon 
tliemselves  to  say  damages  have  been  incurred,  and  we 
think  they  amount  to  lOOL,  there  may  be  an  appeal 
to  your  Lordships'  House,  stating  that  the  damages 
ought  to  have  been  5001.  There  woidd  be  no  end  to 
the  questions  of  that  sort  which  might  be  brought  be- 
fore your  Lordships.  The  very  nature  and  condition 
of  this  bond,  which  was  that  the  parties  were  to  pay 
such  damages  as  the  Court  should  award,  seem  to  me 
to  point  irresistably  to  the  conclusion,  that  the  finding 
on  that  subject  was  to  be  absolutely  conclusive  and 
final,  because  the  amount  of  damages  is  a  matter  that 
never  can  be  legitimately  made  the  subject  of  appeal 

Therefore,  my  Lords,  even  if  I  were  satisfied  that 
the  Lords  of  Session  had  proceeded  upon  erroneous 
grounds,  I  should  still  say,  that  upon  this  bond  no  re- 
relief  could  be  had  upon  this  appeaL  But  I  wish  very 
much  to  guard  myself  against  being  supposed  to  come 
to  the  conclusion  that  the  Lords  of  Ssssion,  upon  this 
bond,  have  decided  erroneously,  or  diflTerently  from  the 
mode  in  which  I  should  have  myself  decided.  What 
the  Lords  of  Session  had  to  do  was,  to  look  at  the 
circumstances  of  the  case,  and  say  what  amount  of 
damages,  if  any,  had  been  incurred  by  wrongous  inter- 
dicting. Now  I  can  easily  understand  that  there 
might  have  been  a  state  of  circumstances  which  would 
have  made  it  the  duty  of  the  Lords  of  Session  to  say, 
"  Why,  the  quantum  of  damages  will  be  the  whole 
amount  of  your  debt,  because  before  the  interdict  you 
had  the  means  of  obtaining  the  goods  in  your  bands, 
but  you  have  now  lost  those  means.  If  it  had  been 
the  fact  that  before  the  interdict  the  goods  were  worth 
a  sum  of  money  that  would  have  paid  your  debt,  and, 
now  they  are  not  worth  half  that  sum,  you  ought  to 
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be  absolved  from  any  proceeding  of  the  Court."     But       bucbakan 
here  it  turns  out  that  the  goods  were  worth  the  same       ^o^^- 
amount  at  the  end  as  they  were  at  the   beginning.        (v^num. 
And  there  is  no  manner  of  doubt  that  this  Plaintiff 
Bncbanan  might,  immediately  after  the  2  2d  of  De- 
cember ]84j8,  if  he  had  thought  fit,  have  resumed  the 
execution,  put  it  in  force,  and  paid  liimself  the  sum 
which  he  claimed,  just  the  same  as  in  the  month  of 
September  1 846.   Therefore  the  Lords  of  Session  came 
to  the  conclusion,  that,  with  the  exception  of  a  small 
ram  in  the  shape  of  expenses,  there  were  no  damages 
Intimately  within  the  description  of  damages  result- 
ing from  wrongous  interdicting. 

I  rather  think  that  the  Lords  of  Session  were  right 
^  that  conclusion ;  but  I  do  not  trouble  myself  to 
<^ine  to  any  final  decision  upon  that  point,  because, 
whether  they  were  right  or  wrong,  the  question  is  not 
^0  upon  which  your  Lordships  ought  or  can  be  legiti- 
mately called  upon  to  adjudicate  by  way  of  appeaL  I 
*«erefore  move,  your  Lordships,  that  the  interlocutor 
**c  affirmed. 

The  Lord  Brougham  :  urd  Bramgkamu 

My  Lords,  I   entirely   agree  with  my  noble   and 
leanied  friend,  in  the  view  which  he  takes  of  this  case. 
The  note  of  suspension  was  presented  without  caution 
or  consignation.     It  then  went  before  Lord  Cunning" 
kame,  as  Lord  Ordinary  on  the  bills,  and  he,  as  it  is 
called,  sisted  execution,  and  granted  the  interdict  re- 
serving the  consideration  of  the  caution.     Then  Lord 
Ivoryy  before  whom  it  afterwards  comes,  passes  the 
note,  on  condition  that  caution  be  found  within  ten 
days.     Caution  is  then  found  by  order  of  the  Court, 
which,  as  my  noble  and  learned  friend  stated,  makes  the 
party  entering  into  the  bond  of  caution  a  guarantee 
for  the  performance  of  whatever  the  Court  shall  there- 


opmioih 
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BacHAN4M       after  direct  in  the  matter.     By  that  bond  the  amount 
DouoLAi.        ^Q  i^g  pj^j^   jg  ^^  lyQ  a  whatever    sum  the  Lords  of 

^"^^optSSf.     '  Council  and  Session  shall  modify  and  award  in  name 

of  damages,  in  case  of  wrongous  interdicting,"  and  after- 
wards also  "  whatever  sum  the  said  Lords  shall  modify 
in  name  of  damages  and  expenses,  in  case  of  wrongous 
suspending/' 

The  Court  have,  upon  a  full  consideration  of  the 
matter,  come  to  the  conclusion,  that  in  one  respect  no 
damages  shall  be  given  at  all,  and  that  in  another  re- 
spect, the  sum  offered  to  be  paid,  of  4L  98.  Id,  is  suffi- 
cient, and  that  that  shall  stand  as  the  damages  and 
expenses  to  be  found  in  accordance  with  the  conditioa 
of  the  obligation. 

My  Lords,  I  hold  in  this  case,  with  my  noble  and 
learned  friend,  that  though  it  is  a  most  truly  lament- 
able matter  to  see,  that  upon  so  very  trifling  a  sum  as 
that  which  is  involved  in  this  case,  there  should  have 
been  an  eight  or  nine  years'  litigation  running  through 
the  various  processes  in  the  Court  below,  and  ending 
in  an  appeal  to  this  House,  jet  that  if  there  has  been 
error  committed  in  the  Court  below,  and  that  error 
appears  clear  to  your  Lordships,  you  have  no  choice 
but  to  reverse  or  to  alter  the  interlocutor  complained  of 

But  my  Lords,  in  the  first  place,  I  consider  that  the 
Court  below  are  right  in  the  view  which  they  take 
of  this  case.  In  the  next  place,  I  consider  that  very 
much  here  depends  upon  the  practice  in  the  Court 
below.  Now  none  of  the  learned  Judges,  hardly  even 
excepting  Lord  Robertson,  the  Loi*d  Ordiaai^y  but 
certainly  none  of  the  Wxtqq  learned  Judges  before  whom 
the  case  came  in  the  Inner  House,  and  by  reason  of 
whose  interlocutor  the  present  Appeal  is  before  your 
Lordships,  had  any  doubt  whatever  upon  that  practice 
which  was  so  well  known  to  them,  that  there  was  no 
ground  for  damages  in  this  case.    It  would  be  a  very 
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difficult  thing  indeed  to  pursuade  me,  even  if  the  sum       Buchanan 

were  a  larger  one,  that  we  ought  to   reverse  their       dooglas. 

finding,  and  to  absolve  the  obligor  in  the  bond   of  ^^'^a^SJU*'"* ' 

caution  from  that  which  he  had  undertaken  to  pay 

in  respect  of  whatever  the  Court  below  should  award 

in  the  name  of  damages  and  expenses.     Taking  the 

case  as  if  it  had  been  before  us  for  the  first  time,  and 

we  had  been  only  referred  to  the  authorities  and  to  the 

practice  as  we  have  been  here,  it  would  be  a  strong 

thing  to  say  that  I  differed  from  the  view  entertained 

by  the  Court  below  upon  it,  and  that  I  should  not, 

even  if  it  had  been  before  us  in  the  first  instance, 

have  come  to  the  same  conclusion.     It  would  be  a  far 

stronger  thing  to  say  that  I  thought  the  Court  below 

upon  a  matter  very  much  of  their  practice  had  come 

to  an  erroneous  conclusion,  and  by  the  result  of  that 

to  absolve  the  cautioner  from  the  obUgation  which 

be  had  incurred. 

My  Lords,  I  must  say  that  so  far  as  my  opinion  goes 
I  desire  it  to  be  very  distinctly  understood  that  I  do 
not  partake  of  the  doubt  expressed  by  one  of  the 
learned  Judges  in  the  Court  below,  with  respect  to  the 
^^ona  fides  in  this  case.     It  is  to  me  a  new  doctrine 
which  would  make  a  distinction  between  the  obliga- 
tion of  a  cautioner  for  an  Interdict  obtained  honafi.de 
and  for  an  Interdict  held  to  have  been  unduly  and 
improperly  obtained,  and  therefore  set  aside.     It  is 
new  to  me  that  that  question  of  bona  fides  can  thus 
be  entered  into,  and  I  hold  that  at  any  rate  we  should 
be  slow  to  coimtenance  that  doctrine,  even  upon  the 
statement  of  a  doubt  by  one  of  the  learned  Judges. 
But  that  question  is  not  before  us,  we  are  not  called 
upon  to  dispone  of  it  in  one  way  or  another.     I  only 
thought  it  right  to  enter  my  protest  against  its  being 
understood  that  I  partook  of  the  doubt. 
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BncHAHAv  My  noble  and  learned  friend  (a),  who  was  present 

Douglas.       yesterday,  takes  entirely  the  same  view  of  this  case, 

^^^^SSi!^*  subject  of  course  to  any  alteration  of  opinion  which 

might  have  been  occasioned  by  his  hearing  the  residue 
of  the  argument  to-day.  But  my  belief  is,  that  if  he 
had  heard  the  residue  of  the  learned  Solicitor'  General's 
very  able  argument  this  day,  it  would  not  have  altered 
his  opinion. 

Interlocviors  ajffin'oned  with  Costa. 
A.  DuNLOP. — Johnston,  Farquhau,  and  Leech. 

(a)  Lord  St.  Leonards. 
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BAIRD  AND  OTHERS,         .  .    Appellants. 

ROSS  AND  OTHERS,  .  .    Rbspondents. 

BoHway  Deposits:  Committees  Power  to  reimburse  them-  luc 

telves, — A  number  of  persons  meaning  to  join  in  a  com-  -  ^i^ndUarck, 
xnon  undertaking,  and  raising  a  fund,  eventually  to  be 
increased,  for  the  purpose  of  forwarding  that  common 
undertaking,  but  commencing  by  deposits,  put  such  de- 
posits into  the  hands  of  a  committee  with  directions  to 
do  certain  acts  ; — it  is  not  afterwards  competent  for  any 
one  of  them,  or  for  any  other  number  of  them,  to  with- 
^aw,  and  say  to  such  committee,  "  I,  or  we,  think  you 
ought  not  to  go  on  any  further  with  the  undertaking." 
In  such  a  case,  a  single  dissenter  may  insist  on  the  com- 

'^ittee  proceeding,  however  inexpedient  it  may  appear  to 

^o  so,  and  however  contrary  to  the  opinions  and  wishes 

0^  the  rest. 
^^^  discretionary  power  originally  vested  in  the  commit- 

^c  can  be  taken   away  only  by  the  power  that  gave  it. 

^"aktab  V.  SpoUiswoode  commented  upon. 

Tbe  circumstances  of  this  case  are  very  fully  stated 
^  the  Lord  Chancellor's  (a)  opinion.  The  decision 
^f^J>ealed  from  had  been  pronounced  by  the  first  divi- 
^^ti  of  the  Court  of  Session, 

iTie  Solicitor  General  and  Mr.  Roundell  Palmer 
^^  the  Appellants. 

Sir  Fitzroy  Kelly  and  Mr.  Anderson  for  the  Re- 
^ndenis. 

The  Lord  Chancellor  : 

My  Lords,  this  is  an  action  which  was  instituted  in  Lord  chtmeeOar** 
^te  Court  of  Session  by  William  Baird  and  several 
^ther  gentlemen,   who   constituted    a   committee   of 

(«)  Lord  Cranworth. 


opinUm, 
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AMD  OTHERS. 

Lord  CkanceUor't 


Baird         mnnaffement  for  carryins:  throucrh  Parliament  a  Bill 

B  OTHERS  O  ./         O  O 

Ross  for  enabling  a  company  to  form  a  railway  from  Kil- 
mamock  to  Ayr,  to  be  called  "  The  Kilmarnock  and 
opimon.  ^^  Dircct  Railway;"  and  the  summons  states  the 
fiicts,  which  are  scarcely,  if  at  all,  in  dispute,  viz.,  that 
in  the  month  of  April  1 845,  a  contract  was  entered 
into,  to  which  these  gentlemen  and  others  were  par- 
ties, whereby  it  was  agreed  that  a  fund  should  be 
raised  for  the  purpose  of  carrying  this  railway  forward. 
There  were  several  other  contracts,  according  to  the 
Scotch  form,  one  in  one  name,  and  another  in  another 
name,  but  it  may  be  treated  as  one  contract,  whereby 
a  certain  number  of  persons  agreed  to  take  shares  of 
25?.  each — a  deposit  of  21,  10s.  to  be  paid  upon  each 
share — for  the  purpose  of  making  this,  which  was  a 
small  railway ;  the  whole  capital  being  130,0002. 
Subscriptions  were  entered  into  to  the  amount  of 
15,000?.;  the  deposits  being  2?.  lOs.  on  each  share. 
The  summons  states,  that  the  Pursuers,  together  with 
a  gentleman  of  the  name  of  Buntine,  who  afterwards 
died,  and  four  other  persons,  were  constituted  a  com- 
mittee of  management.  And  thej'^  state,  that,  under 
the  powers  that  were  given  to  them,  they  caused 
plans  to  be  made,  and  introduced  a  Bill  into  Parlia^ 
ment  in  the  Session  of  1846;  that,  for  reasons  stated, 
the  Bill  was  withdrawn,  and  in  the  following  year,  in 
the  spring  of  1847,  the  application  was  renewed,  but 
that  it  again  failed ;  and  that  after  paying  the  ex- 
penses of  both  those  abortive  attempts  there  still 
remained  a  fund  in  their  hands  ;  and  they  instituted 
this  suit,  which  is  a  multiple  poinding,  for  the  pur- 
pose of  having  the  rights  of  the  diflerent  persons 
claiming  that  fiind  decided  by  the  Court,  in  order 
that  the  Pursuers  might  be  exonerated. 

The  Pursuers  said  that  they  held  in  hand  this  firnd 
in  medio,  viz.,  the  1 5,000/.  that  had  been  subscribed. 
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fcss  the  expenses  incmred  with  reference  to  the  Bill         baimo 

t  AITD  OTHEU 

introduced  in  1846  and  the  Bill  introduced  in  1847.  rJ*,, 

On  the  other  hand,  the  Defenders  said  that  the  fund  — 

'  Lord  CkanctUor't 

in  medio  ought  not  to   be  treated  as  that  balance        opm*wi- 
only,  but  that  the  real  fund  in  medio  was  the  whole 
15,000/. ;  or,  if  not  the  whole  15,000L,  the  Defenders 
said  that  the  fund  held  in  rmedio  was  15,000?.,  less  the 
expenses  of  the  first  application  only. 

That  being  the  state  of  the  cause,  Lord  Wood,  the 
Lord  Ordinary,  pronounced  an  interlocutor  on   the 
17th  of  March  1848,  by  which  he  directed  the  Pur- 
saere  to  state  what  did  really  constitute  the  fund  in 
imAxo^  in  order  to  have  the  question  decided  whether 
the  expenses  of  the  fii*st  application,  and  the  expenses 
of  the  second  application,  or  either  of  these  expenses, 
▼ere  expenses  in  respect  of  which  the  committee  of 
nwnagement  were  entitled  to  take  credit  before  they 
^ed  upon  the  Court  to  adjudicate  upon  the  balance 
▼hich  remained.     Condescendences  and  answers  were 
lodged,  and  ultimately  there  were  these  pleas  in  law 
P*^  in.    The  pleas  for  the  Pursuers  state,  that  they 
**are  only  boimd  to  account  for  the  deposits  received 
l>y  them,  under  deduction  of  the  proper  and  necessary 
disbursements  and  expenses  of  the  imdertaking.     The 
Pollers  have,  on  this  footing,  rightly  accounted ;  and 
the  deductions  from  the  fund  m  medio,  claimed  by 
them,  are  right  deductions  ;"  that  is,  the  deductions  of 
the  expenses  of  both  applications     That  was  disputed 
by  the  present  Respondents,  the  then  Defenders,  and 
the  matter  so  coming  before  the  Lord  Ordinary,  he, 
on  the  30th  of  May  1850,  found  that  the  Pursuers 
were  entitled  to  take  credit  for  the  expenses  of  the 
first  application,  but  that  they  were  not  entitled  to 
take  credit  for  the  expenses  of  the  second  application ; 
and,  consequently,  that  the  fimd  in  Toedio  was  made 
up  of  the  15,000?.,  less  the  first  class  of  expenses,  but 
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baimo         not  making  any  deduction  in  respect  to  the  second 


AMD  OTHKRS 


"•  cla«s  of  expenses. 


Rom 
and  othsrs. 


That  interlocutor  was  brought  by  reclaiming  note 
opinion.        before  the  Court  of  Session,  and  the  Court  of  Session 
appeared  in  omnibus  of  that  which  had  been  done 
by  the  Lord  Ordinary. 

Against  that  interlocutor  of  the  Court  of  Session  the 
present  Pui-suers  first  of  all  appealed  to  your  Lord- 
ships, claiming  that  they  ought  to  have  had  credit  for 
the  expenses  of  the  second  application  to  Parliament. 
And,  on  the  other  hand,  the  Defenders  instituted  a 
cross  appeal,  saying  that  the  whole  sum  subscribed 
ought  to  have  been  accounted  for,  and  that  the  Pur- 
suers ought  not  to  have  had  credit  for  the  expenses 
even  of  the  first  application  ;  or,  if  they  were  to  have 
credit  for  those  expenses,  then,  they  said,  they  ought 
to  have  been  charged  with  a  certain  sum  of  1,500/1, 
wliich  the  Defenders  alleged  the  Pursuers  might  have 
obtained  in  reduction  of  them.  To  explain  this,  it  is 
necessary  to  state  that,  just  previously  to  the  with- 
drawal  of  the  first  Bill,  a  rival  Railway  Company  bad 
offered  the  Pursuers  l,oOOZ.  if  they  would  withdraw. 
The  Appellants  in  the  cross  appeal  alleged  that  they 
did  withdraw,  and  ought,  therefore,  to  have  withdrawn 
upon  the  terms  of  receiving  the  1,500Z. ;  and  that,  con- 
sequently, the  1,500Z.  ought  to  be  treated  as  a  fund  in 
their  hands. 

The  first  question  to  which  I  think  the  attention 
of  your  Lordships  should  be  directed  is  this.  What 
authority  was  given  by  the  original  contract  to  tliat 
committee  of  management?  When  I  say  that  this  is  the 
first  matter  to  which  your  Lordships*  attention  ought 
to  be  directed,  I  ought,  perhaps,  rather  to  say,  it  is 
the  whole  question.  What,  then,  was  the  authority 
conferred  by  that  document  ?  I  call  it  that  document, 
I  believe  I  should  be  more  accurate  in  saying  those 
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documents,  for  there  were,  in  the  Scotch  form,  several  b^*"" 

documents  executed  one  after  another,  but  they  all  ro« 


▲XD  OTons. 
Lord  Chancellor's 


constituted  what  maybe  considered  as  one  instrument. 
I  say  that  is  the  only  question  ;  because  I  take  it  to        f^t'^fon, 
be  dear  that  if  a  number  of  persons  meaning  to  join 
ill  a  common  undertaking,  and  for  that  purpose  raising 
a  common  fund  eventually  to  be  increased,  but  com- 
mencing by  a  deposit,  put  those  deposits  for  a  conmion 
object  into  the  hands  of  a  committee,  with  directions 
fc  them  to  do  certain  acts,  it  is  not  competent  for 
^7  one,  or  for  any  ten  of  them,  afterwards  to  with- 
^w-  and  say,   "  I  think,  or  we   think  you  ought 
^t   to  go   any   further/*      I,  who   am   not   of  that 
opinion,  have  a  light  to  say,  I  gave  my  money  upon 
^  faith  that  we  were  all  embarked  in  one  common 
^dertaking,  and  till  that  has  been  done  which  we 
*i8?^'^ed  should  be  done,  no  one  or  no  ten  have  a  right 
^  "W'ithdraw  and  say.  You  shall  not  go  any  further. 
f  T^e  first  question  then  is,  What  were  the  powers 
"^^t  were  given  to  this  Committee  of  Management  ? 
I^   is  plain  that  they  had  power  to  apply  for  an  Act 
^f  I^arliameni      The  terms  of  the  original  contract 
JWf^  these:  "The  persons  following  shall  be  a  Com- 
^ttee  of  Management  for  promoting   and  carrying 
iiito  efiect  the  objects  of  the  said  undertaking  imtil 
an  Act  of  Parliament  shall  be  obtained  for  caiTjdng 
the  same  into  execution/'     Now,  I  have  given  much 
consideration  to  this  case.      My  opinion,  I  confess, 
at  times  has  fluctuated  about  it ;  but  looking  at  that 
language  coupled  with  what  follows,  I  cannot  come 
to  the  opinion  that  the  Committee  of  Management 
were  confined  to  an  Act  of  Parliament  in  the  Ses- 
sion of  1846.     I  think  that  all  parties  clearly  contem- 
plated the  possibility  that  they  might  not  during  that 
Session  obtain  an  Act,  but  that  they  might  do  so  in 
a  subsequent  Session.     This  conclusion  I  deduce  from 
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'  Baud         Several  circTimstances ;  not  only  from  the  condttct  of 

AKD  OTHERS 

Rom  ^^  parties,  but  from   the   language  of  the  contract 

AKDoTKEw.  ^^^^  rpj^g  Committee  of  Management  were,  in  the 
opinioii.  first  place,  to  "enter  into  contracts  and  agreements 
for  or  in  anywise  relating  to  the  undertaking ;  and 
for  all  matters  incident  to  the  obtaining  of  the  pro^ 
posed  Act  or  Acts  of  Parliament."  "  And  in  the 
event  of  an  application  or  applications  being  made  to 
Parliament  in  the  next  or  any  subsequent  Session, 
and  not  being  successful,  or  in  the  event  of  no  such 
application  being  made,''  and  so  on,  such  things  shall 
be  done.  Then  again,  further  on  in  the  deed,  the 
parties  stipulate,  that  they  "will  when  required,  from 
time  to  time,  subscribe,  execute,  seal,  and  deliver  all 
such  further  contracts  or  agreements  as  might  be  re^ 
quired  by  the  Standing  Orders  or  other  Orders  of 
Parliament." 

Now  it  would  seem  to  me  reasoning  a  prioriy  that 
if  you  have  persons  subscribing  to  a  fund,  authorizing 
a  committee  to  get  an  Act  of  Parliament  if  they  can; 
the  fair  presumption  would  be  that  that  committee 
was  to  take  the  best  steps,  and  to  take  the  best  and 
mo3t  fiivourable  opportunity,  whether  in  the  then 
present  or  in  any  subsequent  Session  of  Parliament,  for 
carrying  that  scheme  into  effect ;  and  the  conduct  oif 
the  parties  clearly  shows  that,  with  regard  at  least  to 
a  great  number  of  them,  such  was  their  understanding*; 
and  the  language  of  the  original  contract  is  difficult, 
I  might  almost  say  impossible  to  reconcile  with  any 
other  construction ;  for  there  was  to  be  an  application 
to  Parliament  in  the  present  or  in  any  subsequent 
Session  of  Parliament*  Tlie  only  way  in  which  that 
can  be  explained  consistently  with  the  hypothesis  of 
the  Bespondents  is  this,  that  it  must  mean  in  the 
present  Session,  or,  if  you  do  not  apply  in  the  present 
Session,  in  any  subsequent  Session.     But  why  are  you 
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AND  OTUEU 

Ross 

▲XD  OTBBBl. 

Lord  CketneeUor*» 


to  introdace  these  words?     They  are  appointed  a      j^„S^ora 
committee  until  they  have  obtained  an  Act  of  Parlia-  ross 

ment,  and  they  are  to  take  certain  steps,  there  pointed 
out,  and  to  make  application,  or  applications,  in  the  vi»fo», 
{ffesent,  or  any  succeeding  Session  of  Parliament. 
Therefore,  I  come  to  the  conclusion,  that  according  to 
the  true  construction  of  the  contract  entered  into,  the 
Committee  of  Management  had  a  discretion  given  to 
ihem.  Of  course,  I  assume  that  they  are  to  be  acting 
in  all  these  transactions  bond  fide,  and  for  the  purpose 
rfbeat  furthering  the  objects  of  the  subscribers  ;  but 
tkey  had  a  discretion  to  apply  for  an  Act  and  prose- 
<»te  it  in  that  Session,  or  if  for  any  reason  it  appeared 
to  them  after  they  had  applied  that  it  was  not  a 
&vonrable  opportunity,  and  that  it  would  best  pro- 
mote the  objects  of  the  undertaking  to  withdraw  then 
•nd  apply  in  a  subsequent  Session,  they  had  authority 
«otodo. 

That  being  so,  what  are  they  to   do  in  respect  of 
the  deposits  placed  in  their  hands  ?     They  are  to  get 
surveys  made  and  to  incur  aU  the  necessary  expenses 
of  promoting  the  ultimate  object  they  have  in  view  ; 
and  then  in  the  event  of  their  making  an  application, 
or  in  the  event  of  its  not  being  successful,  or  in  the 
event  of  its  not  being  made  at  all,  "all  the  costs, 
charges,  and  expenses  of  every  description,  already 
incurred  or  thereafter  to  be  incurred  in  respect  of  such 
application  to  Parliament,  or  in  any  manner  incident 
to  the  undertaking  or  to  any  of  the  matters  aforesaid, 
should  be  borne  and  paid  by  the  several  subscribers  to 
the  said  undertaking,  rateably  in  proportion  to  the 
number  of  shares  taken  by  each  subscriber."     Now, 
my  Lords,  I  cannot  think  it  is  a  matter  which  ad- 
mits  of  a  moment's    doubt  that  any  expenses  that 
were  incurred  in  pursuance  of  the   authority  given 
by  that  contract  were  expenses  which  the  Committee 

E  2 
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JMO  OTUKAS. 

Lord  ChameeUor's 


baird         of  Manasfeinent  were  authorized  to  deduct  out  of  the 

D  OTHERS  O 

Ron  deposits  in  their  hands. 

Therefore  I  entirely  concur  in  the  first  proposition 
opiHiim.  q{  ^]jq  Conrt  of  Se&gion,  that  out  of  those  deposits, 
before  the  fund  in  medio  was  to  be  ascertained  the 
committee  had  the  right  of  deducting  all  the  expenses 
properly  incurred  in  the  first  application  to  Parlia- 
ment. 

It  was  argued  by  the  Respondents,  however,  that 
inasmuch  as  no  Act  of  Parliament  was  ever  ultimately 
obtained,  the  object  of  the  subscription  had,  according 
to  the  language  common  in  our  Courts,  and  probably 
in  the  Courts  of  Scotland  also,  wholly  failed ;  and, 
consequently,  the  subscribers  had  a  right  to  recover 
back  the  money  ;  in  short  that  they  were  entitled  to 
have  the  whole  sum  recouped  to  them.  And  for  that 
proiX)sition  they  cited  several  well-known  cases ; 
Nockella  v.  Crosby  (rf),  an  early  case,  and  a  much  moi^ 
recent  one  Jl^alstab  v.  Spottiswoode  (6),  which  was 
decided  when  I  had  the  honour  of  being  in  the  Court 
of  Exchequer,  when  the  subject  was  very  much  con- 
sidered ;  and  when,  undoubtedly,  though  at  first  sight 
the  proposition  sometimes  startles  one,  yet  when  con- 
sidered, it  is  seen  to  be  founded  in  perfect  good  sense. 
The  proposition  that  was  there  recognized  and  esta- 
blished was  this ;  that  if  I  put  my  money  into  the 
liands  of  a  pei-son  who  says  to  me,  "  I  am  forming  a 
company,  would  you  like  to  have  so  many  shares  in 
it,"  and  he  fail  in  forming  the  company,  he  must  give 
me  back  the  money  that  I  have  given  to  him ;  for 
I  only  put  the  money  into  his  hands,  because  he  told 
me  that  he  was  going  to  form  a  company.  In  doing 
that,  I  placed  the  money  in  his  hands,  he  undertaking 

(a)  3  B.  &  C.  814;  6  D.  &  R.  751. 

(b)  15  Mee.  &  Wei.  505;  and  see  Huiton  v,  Thompson,  3  House 
of  Lords  Cas.  190. 
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and  otosm. 

Lord  CkanctUor't 


to  do  somethinsc  which  he  has  failed  to  do,  and  lie         ^^^^^ 
must  therefore  give  me  the  money  back.     It  is  no  rom 

answer  to  me  that  he  has  been  endeavouring  to  do  it, 
and  has  thereby  incurred  expense.  That  was  liis  «/''»o«. 
business,  not  mine  ;  I  never  entered  into  any  engage- 
ment authorizing  him  to  do  anything  of  the  sort. 
But  that  reasoning  wholly  fails  as  applied  to  the  case 
now  before  your  Lordships.  In  several  cases  in  the 
Court  of  Exchequer  this  was  held  ;  namely,  where 
persons  put  money  into  the  hands  of  agents  who  are 
to  form  a  company,  and  they  stipulate  that  those 
agents  shall  be  at  liberty,  out  of  that  fund,  to  reim- 
burse themselves ;  you  cannot  then  say,  tlie  object  has 
fiuled.  Tlie  object  was  that  the  agents  should  employ 
the  money  in  an  attempt,  which  means  a  bond  fid^. 
attempt,  to  form  a  company  ;  and  when  they  have 
80  applied  it,  they  have  applied  it  in  the  mode  in 
which  they  were  directed.  I  think  there  can  be  no 
doubt  as  to  the  correctness  of  the  decision  of  the  Court 
of  Session,  that  the  Committee  of  Management  had  a 
perfect  right  so  to  apply  a  proper  portion  of  the  funds 
^  indemnifying  themselves  for  the  expenses  which 
they  had  so  incurred. 

Then  the  Appellants  in  the  Cross  Appeal  say, — that 

niay  be  so,  but  you  might  have  had  in  your  pocket 

towards  those  expenses  1,500?.,  and  we  are  entitled  to 

treat  that  1,500/.  as  if  it  had  got  into  your  pocket, 

because  it  was  offered  to  you,  and  it  was  your  own 

folly  not  to  receive  it.    You  were  bound  to  do  the  best 

you  could  for  your  constituents,  and  though  you  have 

fidled  to  do  so,  you  must  be  chai'ged  as  if  you  had 

done  so. 

If  in  truth  these  pei*sons  were  right  in  their  pro- 
position, possibly  there  might  be  some  foundation  for 
their  argument ;  but  when  the  facts  are  looked  at 
there  is  nothing  to  warrant  such  a  proposition.    There 
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baibd         ^^^  ^  rival  line  going  on  to  Ayr ;  I  assume  that  it' 
V.  appeared  to  the  managers  of  this  15fi00l.  fund,  eariy. 

in  the  Session  of  184!6,  to  be  almost  hopeless  to  cairy 
^^^opinuH!^^^ *  their  Bill  in  that  Session;  and  a  proposal  was  made. 

by  the  rival  company  that  they  would  pay  a  certain, 
amount  of  the  expenses  to  be  incurred,  1,500£,  if  the 
Committee  of  Management  would  abandon  their  line. 
The  committee  thinking  that  this  was  a  project  that 
would  not  succeed,  that  they  would  not  get  the- 
sanction  of  Parliament,  jumped  at  this  proposal;  and 
accordingly  they  met  on  the  14th  of  March  1 846,  and  in. 
the  minute  of  the  meeting  the  committee  state  as  fol- 
lows :  Mr,  Mollis,  one  of  the  shareholders,  dissenting 
**  That  if  the  Ayr  Company/'  (that  is  the  rival  compiany)- 
"  shall  agree  to  pay  one  half  of  the  expenses  of  the- 
company,  but  so  as  not  to  exceed  in  all  1,500Z.,  they- 
would  call  a  meeting  of  the  shareholders  to  authorize, 
the  withdrawal  of  the  Bill,  and  winding-up  of  the 
company  ;"  the  other  company  makinga  certain  line. 
That  was  on  the  l^th  of  March.  It  was  necessary  to 
have  this  point  immediately  decided  ;  consequently 
on  the  16th,  they  issue  a  notice  for  a  meeting,  and  on 
the  18th,  a  meeting  of  some  fifteen  of  the  shareholders, 
takes  place,  and  then  they  say  that  they  approve  of 
this.  That  is  all  done  within  three  or  four  day& 
The  first  suggestion  had  been  on  the  Saturday,  and 
this  meeting  was  on  the  following  Wednesday ;  and  no 
doubt  that  meeting  approved  of  the  proposal  that  the 
line  should  be  abandoned,  and  that  the  1,5002.  should 
be  accepted. 

I  think  that  the  Committee  of  Management,  if  they 
had  thought  that  that  was  the  best  thing  to  be  done 
for  the  company,  would  have  been  authorized  in 
taking  that  course  ;  because  a  very  complete  discretion- 
seems  to  have  been  entrusted  to  them,  but  I  suppose 
they  felt  themselves  in  difficulty  and  embarrassment. 
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AND  OTHEBS 

Ross 

AND  OTIUM. 

Lord  CkatteeUor'f 


and  thought  that  a  meetiiig  of  shareholders,  called  at      ^^^,0^*™" 
two  days'  notice,  if  they  were  not  taking  the  best  r^ 

coarse  for  the  company,  could  hardly  be  considered 
Tery  satisfactory  authority  to  them ;  and,  therefore,        »a^'o»- 
Uiough  they  got  this  sanction,  they  did  not  choose  to 
4ct  upon  it.     Now,  the  question  is,  whether  merely 
because  a  meeting  called  in  that  way  had  sanctioned 
the  committee  in  doing  this  if  they  thought  fit,  they 
Dot  thinking  fit  to  do  it,  are  to  be  held  responsible 
for  the  money  which  it  is  suggested  they  might  have 
thus  received     I  cannot  think  that  such  a  conclusion 
would  be  at  all  legitimate  ;  and  it  appears  certainly 
not  to  have  been  the  view  taken  of  it  by  the  great 
niajority  of  the  shareholders ;   because  they  did  not 
think  that  it  was  expedient  to  abandon  the  line  alto- 
gether, for  they  anticipated  tliat  a  more  favourable 
opportunity  might  occur  in  the  ensuing  Session,  when 
they  might  gain  their  object.     First  of  all,  the  Com- 
loittee   of  Management   might   tliink  it  was  not  a 
sufficient  sanction,  the  meeting  being  called  in  such 
a  hurry  ;  and  even  if  it  were  a  sufficient  sanction,  they 
might  have  thought  it  was  not  the  best  and  most 
expedient  course  to  pursue.     Accordingly  they  let  the 
matter  stand  over ;  and,  in  my  opinion,  they  were 
remitted  to  theii*  former  rights. 

On  the  30th  of  September,  another  meeting  of  the 
shareholders  takes  place,  and  at  that  meeting  the 
committee  report  all  that  had  been  done  about  this 
l,500Zw  and  the  withdrawal  of  the  Bill.  They  reported 
that  on  the  7th  of  April,  not  thinking  there  was  any 
reasonable  hope  of  succeeding  in  that  Session,  they 
withdrew  the  Bill ;  and  upon  tliat  occasion,  one  of  the 
gentlemen  present  moved,  '^  That  the  meeting  having 
heard  the  report  now  read,  approve  thereof,  and  espe- 
cially approve  of  the  conduct  of  the  directors  in  not 
pressing  forward  the  Bill  last  Session,  and  thereby  en- 


72  CASES  IN   THE   HOUSE   OF   LORDS. 

baibo         dangering  its  rejection,  and  insuring  a  large  increase 

AND  OTUKB9  l     •/.      1  i         i  »*  J 

Rom  ^^  ^^®  expenses  idcurred  if  they  had  gone  on  ;     and 

AND  cmiKEs.      ^^^^  j^  ^^  moved,  "  That  it  be  remitted  to  the  com- 

lAtrd  Ckoncellor's        .  _  •    •  •         w 

<;/>iVin/«.  mittee  of  management  to  resume  the  negociation, 
as  to  the  1,600?.  They  did  resume  the  negociation, 
but  the  rival  company,  though  they  had  been  willing 
in  March  to  give  the  1;500?.,  seem  afterwards  to 
have  said  that  they  would  not  give  it ;  and  in  con- 
sequence, another  meeting  was  called  upon  due  notice 
on  the  4tli  of  November,  at  which  the  committee 
stated  that  they  could  not  get  this  1,500^ ;  and  then  it 
^  was  resolved,  "  That  in  the  circumstances  of  the  case, 
the  Committee  of  Management  be  authorized  to  pro- 
ceed or  not,  as  they  shall  think  fit,  and  if  they  resolve 
to  proceed,  that  they  have  power  to  make  calls,  deposit 
plans,  and  apply  for  a  Bill  for  a  railway ;"  and  they 
express  their  great  disapprobation  of  the  conduct  of 
the  rival  railway  company  in  withdrawing  from  their 
ofier  of  1,500?. 

Now,  my  Lords,  that  wast  as  far  as  that  meeting  could 
go,  an  express  sanction  to  the  committee  to  proceed  in 
the  ensuing  Session  of  Parliament.  I  do  not  rely  upon 
that  as  the  sole  ground  upon  which  I  think  they  were 
justified  in  proceeding  ;  because,  if  the  original  contract 
only  authorized  them  to  proceed  in  one  Session  of 
Parliament,  it  would  be  no  answer  to  any  shareholder 
who  was  not  a  party  to  the  proceedings  of  this  meeting, 
that  a  meeting  of  some  other  parties  had  authorized 
them  to  do  sometliing  which  the  subscribers  to  the 
original  contract  had  not  authorized  them  to  do ;  but 
the  proceedings  of  that  meeting,  and  all  the  subsequent 
proceedings  are  cogent  evidence  to  show  that  no  person 
was  misled,  and  that  these  managers,  if  they  had 
authority,  (as  I  have  already  stated  I  think  they  had) 
to  proceed  under  the  original  contract,  were  acting 
bond  fide  in  endeavouring  in  the  best  mode  they  could 
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to  discharge  their  dufcy ;  and  having  called  a  meeetin;^,  baud 

AXU  OTHCU 

and  the  meeting  having  authorized  them,  as  far  as  they  ,1^ 

oodd  give  authority,  to  proceed,  I  think  it  is  impossi-      ^J^o^^"- 
Die  to  say  that  they  were  not  perfectly  justified  m        opinion, 
proceeding  in  the  way  in  which  they  thought  best  for 
the  interests  of  those  whom  they  were  serving. 

I  am  also  of  opinion,  that  if  the  committee  had 
thought  the  contrary,  or  if  in  the  teeth  of  the  meet- 
ing they  had  said,  you  have  given  us  a  discretion, 
and  we  see  that  it  is  idle  going  on,  you  will  only 
be  wasting  your  money;    if  they  had  chosen   not 
to  proceed,   they  would    have  been  perfectly  war- 
ranted in  taking  that  course.     The  committee  were 
authorized  to  do  either  the  one  thing  or  the  other.     I 
think  that  they  had  an  authority  to  do  one  or  the 
other  under  the  terms  of  the  original  deed ,  and  there- 
fore, with  all  deference  to  the  Court  of  Session,  I  . 
cannot  concur  in  the  view  which  the  learned  Judges 
seem  to  take  of  the  case,  viz.,  that  because  the  state  of 
things  was  altered,  and  there  was  then  a  repugnance 
on  the  part  of  the  great  body  of  the  subscribers  to 
proceed,   therefore  this  money   so   expended,   is   not 
money  for  which  the  committee  of  management  are 
entitled  to  take  credit.     I  go  this  lengtli,  (and  it  is 
very  often  that  an  extreme  case  is  the  only  satisfactory 
way  of  testing  a  principle,)  I  hold  that  if  every  sub- 
scriber but  one  had  said  I  disapprove  of  your  going 
on;  I  forbid  your  going  on;  but  that  one  had  said, 
I  do   not  forbid  you  to  go  on,  and  I  say  act  upon 
the  original  deed ;  if  the  committee  had  acted   upon 
the  original  deed,  and  proceeded,  they  would,  in  my 
opinion  have  been  perfectly  safe.  It  might  have  been  a 
very  indiscreet  act.     If  there  had  been    an    ahnost 
unanimous  resolution  of  the  shareholders  against  their 
proceeding,  it  woidd  have  afforded  cogent  evidence  of 
something  like  "mala  Jidea,  if  they  had  acted  in  the 
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A>0  OTUSRS 
f. 

Ross 

AKD  OTHERS 

Lord  ChaneeUor's 


baikd         teetb  of  tbat  resolution.     But  strictly  I  do  not  think 

3  OTUSRS  J 

Ross  tliat  the  authority  of  any  subsequent  meeting  was 

binding  upon  them,  or  that  any  subsequent  meeting, 
opinion.  unless  absolutely  universal,  could  have  taken  away 
the  right  originally  given  to  the  committee  of  manage* 
ment.  But  in  the  present  instance,  this  meeting  of 
the  shareholders  gave  to  them,  so  far  as  they  could, 
authority  to  act  exactly  in  the  mode  in  which  they 
have  acted,  viz.,  according  to  the  best  of  their  judg- 
ment, in  executing  the  trusts  of  the  original  deed. 

In  these  circumstances,  I  think  the  Court  of  Sesr 
sion  were  right  in  saying  that  the  committee  of 
managers  were  entitled  to  have  credit  for  the  whole 
of  the  expenses  of  the  first  application  to  Parliament ; 
and  that  they  were  wrong  in  saying  that  they  were 
not  entitled  to  take  credit  for  the  expenses  of  thei 
second  application  ;  the  result  of  that  will  be,  that  the 
first  appeal  succeeds,  and  the  cross  appeal  fails ;  there- 
fore I  move  your  Lordships  that  the  Interlocutors  may 
be  varied,  by  declai-ing  that  the  fund  in  medio^  oourr 
sista  of  the  whole  of  the  15,000i.,  minus  the  expenses  of 
both  the  first  and  the  second  applications  to  Parlia- 
ment. 

Mr.  Solicitor  General :  I  will  give  your  Lordship  the 
words  in  a  moment,  if  you  will  allow  me.  Reverse  so 
much  of  the  Interlocutor  of  the  Lord  Ordinary,  &a 
[Here  the  learned  Solicitor  Oen^eral  furnished  their 
Lordships  with  the  heads  and  terms  of  the  judgment 
wliich  he  proposed  for  the  adoption  of  the  House.] 


Lord  BrottKham" s 
opinion. 


The  Lord  Brougham  : 

I  had  originally,  I  do  not  say  an  opinion,  but,  a  doubt 
amounting  certainly  to  an  inclination  of  opinion  the 
other  way  ;  but  upon  fully  discussing  the  matter  with 
my  noble  and  learned  friend,  and  having  had  the 
great  benefit  of  his  statement  (which  he  had  reduced  to 
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writing)  of  his  view  of  the  case,  and  again  consulting         bai«d 
with  my  noble  and  learned  friend,  my  doubts  have  ». 

been  removed  ;  and  I  entirely  agree  in  the  view  which     ^^^  othkm. 
he  has  taken  upon  both  points  i  that  is  to  say,  that  the    '^'^  <^«^. 
Interlocutor  should  be  reversed,  with  xdterations  to 
t^  extent  which  is  stated  very  distinctly  in  the  minute 
read  by  the  Solicitor  OeneraL 

Ordered  and  Adjudged,  That  so  much  of  the  said  interlocutor  of 
tiie  Lord  Ordinary,  of  the  dOth  of  May  1850,  complained  of  in  the 
VfA  original  appeal,  as  finds  that  the  Raisers  (Appellants  in  the 
original  appeal)  are  not  entitled  to  take  credit  for,  or  deduct,  any 
portion  of  the  expenses  attending  or  incident  to  or  created  by  the 
VKond  application  made  to  Parliament,  founded  on  in  the  record, 
be,  and  the  same  is  hereby  reversed ;  and  that  so  much  of  the 
ttid  interiocutor  of  the  Lords  of  Session  of  the  First  Division,  of 
^  8tli  of  July  1852,  also  compUuned  of  in  the  said  original 
*Ppea],  as  refuses  the  reclaiming  note  for  the  Pursuers  (Appellants 
in  tlie  original  appeal),  and  finds  no  expenses  due  to  them,  and  as 
^^^boea  to  so  much  of  the  said  interlocutor  of  the  said  Lord 
^^fdinary  as  is  hereby  reversed,  be,  and  the  same  is  hereby  also 
'evened.    And  it  is  further  ordered  and  directed,  that  the  re- 
^ihiming  note  for  the    Defenders  (Respondents  in  the    ongmal 
^peal),  agadnst  the  said  interlocutor  of  the  Lord  Ordinary,  be 
'efiued  with  expenses  to  the  Pursuers  (Appellants  in  the  original 
^peal)  of  both  reclaiming  notes.    And  it  is  declared,  that  in 
Accounting  for  the  deposits  received  by  the  Raisers  (Appellants  in 
the  original  appeal)  the  said  Raisers  are  entitled  to  be  allowed  the 
expenses  properly  incurred  of  and  attending  both  applications  to 
Parliament,  and  that  without  any  Reduction  in  respect  of  the  1,500/. 
alleged  to  be  payable  by  the  Glasgow,  Paisley,  Kilmarnock,  and 
Ayr  Railway  Company.     And  it  is  further  ordered,  that,  with  this 
direction  and  declaration,  the  cause  be  and  the  same  is  hereby 
remitted  back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as 
aJiall  be  just  and  consistent  with  such  direction  and  declaration,  and 
this  judgment.     And  it  is  further  ordered  and  adjudged,  that  the 
said  cross  appeal  be,  and  is  hereby  dismissed  the  House.    And  it 
is  further  ordered,  that  the  said  Appellants  in  the  said  cross  ap- 
peal do  pay  or  cause  to  be  paid  to  the  siud  Respondents  therein,  the 
costs  incurred  by  them  in  respect  of  the  said  cross  appeal. 

Dean  &  Rogers. 
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SAWERS, Appellant. 

RUSSELL, Respondent. 

loih,  iSuAprfL     Servitude :  Evidence  of  User. — To  establish  a  servitude  hy 

user,  the  evidence  must  show  acts  of  user  unequivocallj 
attesting  the  right. 
It  must  appear  how  far  the  exercise  of  the  right  was  con- 
stant ;    how  far  it  was  known  to  the  party   adveraelj 
affected  ;  and  how  far  he  acquiesced  in  or  disputed  it. 

The  decision  appealed  from  was  pronounced  by  the 
First  Division  of  the  Court  of  Session  on  the  25th  of 
February  1853.  The  matter  in  dispute  was  of  the 
value  of  about  16a.  sterling. 

The  Lord  Advocate  (a),  Mr.  Rourulell  Palmer,  and 
Mr.  Gregg  for  the  Appellant. 

Mr.  Roll  and  Mr.  AQideraon  for  the  Respondent. 

The  facts  and  circumstances  are  sufficiently  disclosed 
by  the  following  opinion,  delivered  in  moving  for 
judgment  by — 

Lord  CkanceUor's         Thc  LORD  CHANCELLOR   (a)  I 
optnwn.  ^    ' 

In  the  year  1845,  the  Appellant  cast  turf  from  a 
piece  of  ground  belonging  to  the  Respondent,  who 
disputed  the  title  of  the  Appellant  to  do  so,  and  pro- 
cured an  Interdict  against  him  from  the  Slveriff-avh- 
atitute  of  Lanarksliire.  The  Sheriff'Substitute  was  of 
opinion,  that  no  title  whatever  was  made  out  by  the 
Appellant.  The  Sheriff^depute  took  the  same  view  of 
the  matter,  and  confirmed  the  Interdict.  I  think  it 
went  three  times  before  him,  and  always  with  the 
same  result ;  viz.,  that  there  was  no  sufficient  evidence 
of  any  title  on  the  pai-t  of  the  Appellant  to  cut  turf 
upon  tliis  piece  of  ground. 

(a)  Mr.  Moncreiff.  (b)  Lord  Cranworth. 
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The  Appellant,  dissatisfied   with  these  successive        *^^ 
decisions,  advocated  the  cause,  and  it  was  brought       *^!^ 
before  the  Court  of  Session*     He  at  the  same  time        cphtkm, 
raised  a  Summons  of  Declarator  for  the  purpose  of 
Jiaving  his  right  established  to  cut  turf  at  the  spot  in 
question. 

Therefore,  there  came  before  the  Court  of  Session 

fc^wo  distinct  causes.     There  was,  first,  the  Advocation 

fix>m  the  Sheriff,  and,  secondly,  there  was  the  Action 

o£  Declarator.     Very  reasonably  they  were  conjoined ; 

*0.d  then  the  parties  were  admitted  to  proof,  which 

accordingly  gone  into  in  order  to  make  out  aye 

nay,  whether  the  Appellant  had  established  the 

|;ht  which  he  claimed. 

I  am  clearly  of   opinion  that  the  Appellant  has 

totally  failed  to  make  out  his  case.     That,  I  think,  is 

'^ie  conclusion  at  which  any  rational  man  must  arrive 

'^pon  looking  at  the  evidence  ;  and  I  may  remark  that 

^t  was  only  rather  late  in  the  proceeding,  after  a  day 

^nd  a  half  of  argument,  that  our  attention  was  at  all 

closely  directed  to  what  the  proof  really  was. 

The  importapce  of  evidence  of  user  as  establishing 
^  right  depends  upon  a  great  variety  of  considerations. 
If  a  person  uses  habitually  and  constantly  a  right 
which  it  must  be  presumed  that  the  persons  against 
whom  it  is  used  knows  he  is  so  using,  and  if  he  is  not 
interfered  with  in  the  exercise  of  that  right, — if,  more- 
over, it  be  a  right  burthensome  to  the  person  against 
whom  it  is  used, — his  acquiescence  will  afibrd  cogent 
evidence  to  show  that  what  the  other  has  done  he  has 
done  rightfully  and  not  wrongfully.  But  the  weight 
of  such  testimony  will  always  depend  upon  a  variety 
of  circumstances.  How  far  was  it  done  constantly  ? 
How  far  was  it  done  with  the  knowledge  of  the  other 
party  ?  How  far  was  it  likely  or  not  that  the  other 
party  would  have  disputed  it,  if  there  had  not  been  a 
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SAwiBs         right  ?     It  must  be  a  right  exercised  according  to  the 
Ro«n.L.        language    of  the  Gvil   Law,   nee  clam  nee  vi  nee 

Lord  Cktmeellor's 

opinion.        preeavw. 

Now,  my  Lords,  a  party  who  has  to  establish  a 
right,  by  user  has  east  upon  him  the  onus  of  showing 
what  all  the  circumstances  were.  For  aught  I  know^ 
there  would  be  no  perjury  here,  if  the  witnesses  only 
once  or  twice  saw  these  persons  cut  two  turfs,  which 
would  be  of  an  infinitesimaUy  small  value,  and  tabs 
them  away.  The  evidence  is  perfectly  consistent  with 
that ;  and,  therefore,  in  truth,  it  amounts  to  nothing 
at  all,  even  if  it  had  not  been  met  by  other  evidence. 
But  the  evidence  on  the  other  side  is  irresistibly  strong, 
because  it  is  very  possible  for  a  person  to  do  an  act  so 
unimportant  as  that  of  cutting  a  few  turfs  upon  a 
little  piece  of  rough  ground  adjoining  a  place  where 
he  had  a  right  to  cut  it.  He  may  have  done  that  on 
one  or  two  occasions,  and  not  have  been  interfered 
with.  But  the  tact  of  a  person  being  once  interfered 
with.  Mid  told,  "  You  shall  not  do  this— you  have  no 
right  to  do  it" — is  a  fact  infinitely  stronger,  because  it 
affords  evidence  of  a  right  not  acquiesced  in,  but  dis- 
puted— a  right  the  propriety  of  disputing  which  is 
iacknowledged. 

I  do  not  find  fault  with  any  one  asserting  his  rights, 
even  though  the  subject-matter  in  dispute  may  be  ex- 
tremely small ;  for  it  very  often  happens  that  parties 
have  a  valuable  object  behind,  which  it  may  be  deeply 
their  interest  to  maintain.  But  what  is  here  claimed 
is  a  right  of  taking  only  300  turfe  of  the  value  oi  a 
few  shillings ;  and  if  the  five  or  six  personjs  who 
are  said  to  enjoy  this  privilege  exercise  it,  they  wiH 
speedily  exhaust  the  morsel  of  ground  which  is  al- 
leged to  be  subject  to  the  set^vitudei  Therefore,  this 
litigation,  which  has- now  been  protracted  for  a.  period 
of  ten  years,,  or  nearly  30 ;  which  has  actually  beaaf* 
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(and  I  speak  it  to  the  shame  of  the  laws  of  this  coun-         sawew 
tiy)  carried  through  six  different  tribunals,  and  has        Rumll. 
ultimately  occupied  a  considerable  portion  of  time  in  ^'"""^^IS^."^  ^ 
jo^jur  Lordships'  House, — is  upon  a  subject  involving 
abo^  16«.  valua  *  I  must  absolve  the  Respondent  with 
resTpcct  to  this,  because  he  has  been  correct  through- 
out.    He  instituted  a  process  of  a  very  inexpensive 
natnore,  at  the  cost  of  about  5Z.,  or  something  like  that, 
fcrarfc  before  the  Sheriff-substitviey  and  then  before  the 
Sheriff;  then  it  was  carried  before  the  Lord  Ordi- 
lUE/r^  and  the  Court  of  Session.     And  now  I  think 
jouLx  Lordships  can  have  no  hesitation  in  affirming 
wLiL^t  has  been  done  below,  and  the  Appellant  has  no- 
bocLjr  but  himself  to  thank  for  the  enormous  mass  of 
eosttf  which  he  has  incurred  by  this  litigation. 

Interlocviora  ajfflmied  with  coats. 

La.^,  Holbces,  Anton,  &  Turnbull. — Robertson  ^ 

SiMSON. 
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IIM,  IWA,  and  I9th 


MANSON, Appellant. 

SIR  WILLIAM  BAILLIE,  BART., .        R^.p^^^.^^,. 
AND  OTHERS,  J 

iws-  The  employing  of  a  professional  person  implies  an  under- 

•^■**^'  taking  to   remunerate  him,  but  the  inference  maj  be 

rebutted  by  circumstances. 

Six  trustees  appointed  one  of  their  own  body,  a  solicitor,  to 
act,  with  an  allowance  "  of  his  necessary  charges  and  ex- 
penses, and  a  reasonable  gratification,^*  He  had  an  interest 
in  the  estate  ;  those  who  appointed  him  had  not.  He  con- 
tended, however,  that  they  were  responsible  for  the 
expenses  incurred  by  him  in  attempting  to  realize  the 
property  for  his  own  benefit,  and  that  he  was  himself  to 
be  absolved  from  all  participation  in  that  responsibility. 
Held,  that  he  was  wrong. 

Cradock  v.  Piper,  1  M*N.  &  G.  664,  questioned  bj  the 
Lord  Chancellor  and  Lord  Brougham, 

A  trustee  cannot  withdraw  from  his  trust  unless  under  a 
provision  to  that  effect. 

Under  the  testamentary  trust  disposition  of  David 
Clyne,  a  solicitor  in  Edinburgh,  six  trustees  were  ap- 
pointed, all  professional  persons  excepting  Sir  William 
Baillie.  At  a  meeting  held  immediately  after  the 
testator's  death,  they  conferred  on  the  Appellant,  one 
of  their  own  number,  the  office  of  Factor  for  the  trust, 
which  had  for  its  chief  purpose  the  prosecuting  of  cer- 
tain law  suits,  in  which  the  deceased  had  been  per- 
sonally engaged.  Tlie  Appellant  had  a  large  individual 
interest  in  the  trust  estate.  The  question  waa  whether, 
imder  the  circumstances,  he  was  entitled  to  charge  his 
co-trustees  in  the  same  professional  manner  as  if  he 
had  been  a  stranger,  whom  they  had  hired  to  act  for 
them  as  their  solicitor  in  the  business  of  the  trust. 
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The  First  Divison  of  the  Court  of  Session,  on  the        max*om 


11th  February  1846,  sustained  the  defence  of  the  five    S'»  ^•J^"*-"*' 
trustees,  whom  the  Appellant  had  sought  to  fix  with 
liability,  and  found  them  entitled  to  expenses.     Tlie 
Factor  appealed.     The  facts  are  very  fully  stated  by 
the  Lord  Chancellor  (a),  in  moving  for  judgment. 

Mr.  Patterson  and  Mr.  Hodgson  for  the  Appellant, 

<x>ntended  that  the  question  of  liability  was  one  for  a 

juiy.    The  ordinary  rule  on  the  employment  of  a  man 

of  business  was  that  he  must  be  remunerated.     There 

^as  nothing  here  to  exclude  the   rule.     They  cited 

Omdoch  V.  Pyper^  before  Lord  CoUenham-, 

The  Lord  Advocate  (b)  and  Mr.  Anderson  for  the 

^^•espondents.     The  Appellant  has  made  3,000i.  out  of 

the  trust  estate,  which  is  irretrievably  ruined.     There 

ttever  was  a  case  in  which  the  salutary  rule  against 

•''^latees  eating  up  the  funds  of  the  estate  ought  to  be 

^ore  stringently  enforced. 

CHie  LOBD  Chancellor:  This  is  not  a  demand 
^S^inst  the  trust  estate,  but  against  the  trustees.] 

The  Appellant  took  the  administration  entirely  into 
^^^  own  hands.  He  never  apprized  the  other  trustees 
^*   tiis  proceedings. 

CThe  Lord  Chancellor  :  Is  it  the  law  of  Scotland 
*^^ti  if  a  body  of  trustees  employ  an  agent,  they  are 
^t  liable  as  individuals  ?] 

PThe  Lord  Brougham  :  Here  they  say  he  was  told 
*^^"t  he  was  to  look  only  to  the  estate.] 

The  case  of  Cradock  v.  Pyper  does  not  apply,  be- 
^^^'^se  there  the  proceedings,  being  in  an  administration 
^^it,  were  under  the  control  of  the  Court.  We  admit 
.t  the  law  on  these  matters  was  somewhat  uncer- 
n  in  Scotland  till  the  case  of  Hovie  v.  Pringle  (c). 


(a)  Lord  Cranworth.  (6)  Mr.  Moncreiff. 

(c)  8  CI.  &  Fin.  264. 
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[The  TiORD  Chancellor  :  The  Aberdeen  Rail 
Company  v.  Blaikie,  in  this  House  last  Session  ^ 
went  on  the  same  principle.] 

We  might  also  cite  an  earlier  and,  indeed,  a  lead  j 
case,    which    Lord    Coitenham    decided,    Moore 
Frowde  (6). 

[The  Lord  ChaiNCELLOK  :  But  here  the  other  aid 
say  there  was  an  express  contract  with  the  cci 
trustees.] 

The  Appellant  has  taken  the  trust  money  to  pa^ 
the  charges  in  his  bill  of  costs.  The  case  of  Graded 
V.  Pyper  was  much  considered  in  the  subsequent  ca« 
of  Lincoln  v.  Windsor  (c). 

[The  Lord  Chancellor  :  I  am  inclined  to  thiiil 
that  the  true  principle  was  considerably  trenched  upoi 
by  Lord  Cottenharrif  when  he  said  that  a  soHcito 
might  act  as  a  solicitor  for  his  co-trustee,  and  b 
allowed  professional  charges.  I  apprehend  that  th 
true  principle  is,  that  each  trustee  shall  be  a  ched 
and  control  on  each  and  all  of  the  co-trustees,  a  prio 
ciple  which  is  placed  in  danger  by  the  allowance  c 
pecuniary  profit.] 

Mr.  Hodgson  replied.  The  fact  of  the  Appellan 
being  a  legatee  and  a  beneficiary  under  the  trus 
seems  no  reason  why  he  should  not  be  paid  for  hi 
professional  services,  particularly  for  cash  out  c 
pocket.  He  was  employed  on  the  footing  of  pa}rmen1 
The  question  ought  to  be  decided  by  a  reference  to  al 
the  circumstances  of  the  case,  from  which  the  onl^ 
just  inference  is  remuneration. 


Lord  Chaneellor'i 
opinion. 


The  Lord  Chancellor  : 

My  Lords,  this  is  an  appeal  from  an  interlocutor  c 
the  Court  of  Session,  assoilzing  the  Defenders  from 


(a)  Sup,  vol.  1,  p.  4G1. 
(c)  9  Hare,  158. 


{h)  3  Myl.  &  Cra.  46.; 
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demand  which  was  instituted  against  them  by  Mr.  Man-        MA>s<nf 
BMi,  a  solicitor  in  the  Supreme  Courts  of  Scotland.    5«  ^^SJ!"-"- 


A50  OTBXIS. 


The  Defenders  were   oriirinally  his  five   co-trustoes       *   — 
Tmder  a  trust  disposition  in  the  nature  of  a  will  by  a        opmkm. 
gmtteman  of  the  name  of  Clyne,  who  was  also  a  ^pro- 
fessional  person,  and,  as  it  appears,  engaged  in  litiga- 
tioa  to  an  enormous  extent,  there  being  between  twenty 
ttd  thirfy  cases  in  which  he  was  himself  personally 
^barked    The  proposition  sought  to  be  established 
^J  the  pursuer,  Mr.  Manson,  was  that  his  five  co- 
^TOtees  were  responsible  to  him  for  the  sum  of  2,400i., 
^ch,  he  says,  is  the  balance  due  to  him  in  respect  of 
™  professional  charges  for  conducting  the  various  legal 
Pi^^Hseedings  in  which  Mr.  Clyne  had  been  concerned. 
5^  idiole  of  his  demand,  he  said,  was  5,600i.,  but  he 
"^  xeceived  sufficient  to  reduce  it  to  2,400i.,  and  that 
^^^^  he  says,  is  due  to  him  from  the  other  five  trustees 
°y  Treason  of  their  having  employed  him  as  their  com 
'"^issioner,  factor,  cashier,  and  attorney  in  the  aforesaid 
'•'Ust ;  and  the  summons  concludes,  that  these  gentle- 
men ought  to  be  decerned  and  ordained  jointly  and 
^verally  to  make   payment  to  him  of  this  sum  of 

Now,  my  Lords,  it  appears  that  by  this  trust  dis- 

t^ition,  which  is  dated  on  the  day  of  the   death  of 

A[r.  Clyne  (who  died  on  the  1st  of  November  1833\ 

^6  constituted  six  gentlemen,  Sir  William  Baillie  and 

^ve  others,  all  professional  gentlemen  in  Scotland,  his 

trustees,  and  conveyed  to  them  everything  he  possessed, 

Ids  real  and  personal  property,  upon  certain  trusts  ; 

first,  after  paying  debts,  to  pay  the  expenses  of  the 

trust ;  secondly,  to  pay  some  small  legacies ;  thirdly, 

to  pay  three  legacies,  which  are  the  only  important 

ones,  namely,  3,000i.  to  Sir  William  BaiDie,  one  of  the 

trustees,  l,000i.  to  his  sister,  Isabella  Baillie,  and  3,000i. 

to  Mr.  Manson,  the  present  Appellant.     After  a  be- 

F  2 
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manson        quest  of  other  smaller  legacies,  and  some  aimmt 

r. 

si«  w.^baillie.    the  testator  finally  gives  the  residue  to  be  divi' 
AXD  OTHE18.      equallj  among  the  persons  whom  he  calls  "  my 
opinim.        named  m  the  commencement  of  this  deed,  viz.,  the 
Sir  William  Baillie,  the  said  Isabella  Baillie,  and 
said  David  Manson." 

A  week  after  the  death  of  Mr.  Clyne  the  trustee^^ 
met,  the  will  was  read,  and  they  all  six  agreed 
accept  the  trust.     It  should  be  stated  that  none  oi 
them  took  more  than  a  nominal  interest  under  the^ 
will,   except  Sir  William   Baillie   and  Mr.   ManaoiL 
Mr.  Manson  waa  a  professional  person,  and  Sir  Wil- 
liam Baillie  was  his  client. 

In  order  to  execute  this  trust — one  of  a  very  com- 
plicated and  difficult  and  expensive  nature — it  appears 
that,  within  a  month  or  so  after  the  death  of  Mr.  Clyne 
a  meeting  of  the  trustees  instructed  Mr.  Manson  to 
prepare  a  deed,  by  which  he  was  to  be  constituted 
what  we  should  call  the  acting  trustee,  commissioner, 
or  factor,  to  do  everything  that  was  necessary  to  be 
done.  This  direction  having  been  given  on  the  13th 
December,  the  deed  was  executed  on  the  30th ;  and, 
under  that  deed,  Mr.  Manson  was  appointed  commis- 
sioner or  factor.  The  deed  commences  with  a  recital, 
that,  "considering  that  it  is  inconvenient  for  us" 
,  (naming  all  the  trustees)  *^  to  attend  personally  to  the 
detailed  affairs  and  execution  of  the  said  trust,  and  to 
prosecute  the  intention  and  objects  thereof,  and  we, 
having  entire  confidence  in  the  integrity  and  abilities 
of  the  said  David  Manson,  as  a  proper  person  to  act  as 
our  factor  in  the  management  and  execution  of  the  said 
trust,  do  therefore  hereby  make  and  constitute  the 
said  David  Manson  to  be  our  commissioner,  &ctor, 
cashier,  and  attorney,  for  the  purposes  after  specified;'' 
those  purposes  are  for  the  management  of  the  whole 
concern,  getting  in  all  the  property,  completing  titles, 


Sir  W.  Bailli£, 

Bart. 

and  othsrs. 

Lord  CkanecHor't 
opinifm* 
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Testing  the  property  in  the  proper  persons,  making  all        maxsom 
payments  of  debts  and  legacies;  "  and  to  defend  us  in     **  bart. 
any  actions  that  may  be  brought  against  us  as  trustees, 
and  generally  to  do,  use,  and  exercise  all  and  sundry 
oilier  things  in  relation  to  the  premises  in  the  full 
execution  of  the  said  trust,  which  we,  as  trustees, 
wecutore,  and  disponies  foresaid,  or  in  any  of  those 
capacities,  could  do  if  personally  present ;   ratifying 
liereby  and    approving  of  whatever  the  said  David 
Manson  may  have  done  in  these  respects  since  the  1st 
^lay  of  November  last,  and  promising  to  ratify  and 
confirm  all  and  whatever  things  our  said  factor  shall 
lawfully  do  or  cause  to  be  done  in  the  premises ;  pro- 
viding always,  that  the  said  David  Hanson  shall  be 
obliged  to  hold  just  count  and  reckoning  and  payment 
^  ^  as  trustees  foresaid,  of  his  whole  intromissions, 
•''^deduction  always  of  his  necessary  charges  and  ex- 
P^^^ses,  and  a  reasonable  gi^atijlcation  for  his  trouble" 
**^  effect,  therefore,  of  the  appointment  (whatever 
"Stts  it  might  give  him)  was,  that  he  was  constituted 
^^r  or  acting  trustee,  and  for  that  purpose  he  was 
*^  liave  reasonable  expenses  and  gratification.    Now  I 
4^te  follow  what  was  said  by  the  Lard  Advocate.    It 
^^  admit  of  no  manner  of  doubt  that  Mr.  Manson 
^^  not  necessarily  appointed  to  be  the  person  who 
^ould  manage  the  law  suits.   At  the  same  time,  it  ap- 
pears that  he  did,  being  a  professional  man,  manage 
them ;  and  I  am  not  so  perfectly  certain,  that,  in  re- 
gard to  the  existing  law  suits,  inasmuch  as  the  money 
to  be  recovered  by  them  was  the  cliief  legacy  be- 
queathed, it  might  not  be  imreasonable  to  infer  that 
he  should  superintend,   at    least,    the   carrying   out 
of  all  those  law  suits.     In  point  of  fact,  he  did  so ; 
and  the  sole  question,  is,  when  he  did  that,  under 
what  authority  did  he  do  it?    Did  he  do  it  under 
the  authority  of  his  co-trustees  ?  and,  if  under  their 
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Babt. 
and  otbbb*. 

Lori  CkonccUor*i 


manwn        authority,  was  that  an  authority  as  to  which  there 
v^AiLLiE,    ^^  to  be  an  implication  that  in  so  acting  he  was  to 
be  remunerated   as  professional  men  ordinarily  are 
opinion,        remunerated  ? 

Let  us  look  at  the  facts  of  the  case.  Certainl}*,  I 
think  the  Appellant,  the  Pursuer,  has  a  right  to  this 
observation  in  his  favour,  that  when  you  employ  a 
professional  person,  primd  fadCy  you  employ  him  for 
reward^  as  it  is  called,  upon  the  understanding  that  he 
shall  be  paid  for  his  services.  The  question  here  ia^ 
whether  the  circumstances  are  such  as  to  rebut  that 
presumption.  Now,  observe  in  what  position  those  par- 
ties stood  towards  each  otlier.  With  the  exception  of 
Sir  William  Baillie,  they  were  all  professional  persons^ 
five  out  of  six ;  and  Sir  William  Baillie  was  a  client  of 
Mr.  Manson.  Sir  William  Baillie  and  Mr.  Manson 
may  be  said  to  be  the  persons  who  alone  were  inr 
terested  in  the  property  that  was  to  be  recovered  and 
got  in.  There  was  a  lady,  his  sister,  who  was  to  have 
1,0002. ;  but  each  of  those  gentlemen  was  to  have 
3,000{. ;  and  if  there  was  a  residue,  each  of  them  was 
a  residuary  legatee ;  and  therefore  it  was  extr^nely 
important  to  Mr.  Manson  on  his  own  account,  and  on 
account  of  his  client,  Sir  William  Baillie,  to  get  in  and 
realize  this  property  to  the  largest  possible  extent 
The  other  trustees  had  no  manner  of  interest  at  all  in 
it.  They  never  could  get,  I  was  going  to  say,  a  single 
sixpence.  They  might  get  lOZ.,  but  substantially  that 
may  be  disregarded  ;  they  liad  no  interest,  except  as 
trustees^  to  get  in  the  property  for  the  benefit  of 
Mr.  Manson. 

Now^  that  being  so,  Mr.  Manson,  under  an  authority 
expressed  or  implied,  proceeds  to  act  as  a  professional 
person.  Are  we  to  infer  that  ho  was  to  be  paid  for 
that  by  the  other  trustees  ?  I  must  say  that  I  concur 
with  the  Lords  of  Session  in  thinking  that  it  would  be 


CA8B8   IN   THE   HOUSE   OF   LORDS.  ^'^T 


the  toOBt  extraordinary  oondusioii  to  arrive  at  that  we        man^on 
can  well  imafs^e.     All  these  trustees  are  professional    *^**  ^bart/**''"^' 
persons :  and  lookimr  to  their  own  interest,  it  would      *'*°^  ^ 

*^  '  ^  Lord  CkanteOor  t 

be  their  ohjeci  (as  far  as  professional  men  have  such        "pinfon, 

*n  object)  to  be  professionally  employed ;  and  that 

they  should  all  volunteer  to  employ  one  of  their  own 

body  at  their  personal  cost  to  do  all  this  work  for  the 

poipose  of   getting  in  property  in  which   he  was 

interested,  and  they  were  not,  is  the  most  extraordi- 

wuy  assumption  that  one  can  well  conceive.     If,  on 

the  othw  hand,  you  understand  that  they  merely 

iBOftat  to  say  that  they  employed  him  as  a  factor,  and 

that  he  might,  out  of  the  trust  funds  remunerate  him- 

^  a«  oommissiouer  (so  fieu:  as  it  was  lawful),  and  that 

"®  Was  to  manage  as  he  thought  fit  for  his  own  benefit, 

that  is  an  arrangement  which,  a  priori,  you  would 

**^iiik  extremely  reasonable ;  and  the  question  is,  how 

^  tiiat  assumption  tallies  with  the  &cts  that  after- 

^'^^Jxls  took  place.     It  appears  to  me  entirely  in  con- 

^ifinity  with  them. 

If  he  was  merely  the  servant,  as  it  were,  the  pro- 
^ssional  person  acting  for  the  other  trustees,  he  was 
*^und  to  take  their  instructions  and  to  act  according 
^0  their  directions.  But  on  the  contrary,  not  to  wearj- 
^our  Lordships  by  going  over  again  that  which  has 
«)een  repeated  more  than  once  in  the  course  of  the 
^urgument,  (I  refer  to  the  letters  and  minutes  of  pro- 
<jeedings,)  nothing  of  that  sort  occurred,  but  when  the 
other  trustees  took  upon  themselves  to  interfere  and 
ask  questions  of  Mr.  Manson,  or  remonstrate  or  make 
observations,  he  was  very  angry  and  very  indignant 
with  them,  and  substantially  said  to  them,  *'  What  is 
that  to  you  ?  you  need  not  interfere  with  me. 

At  the  very  commencement  of  the  proceedings, 
Mr.  Meiklejohn,  one  of  the  trustees,  feeling,  I  suppose, 
a  doubt  upon  the  subject,   writes  to  Mr.  Manson, 
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maxsok        « I  cannot  allow  myself  to  remain  for  one  moment 

Sl4  W.  Baillic, 


A>D  OTUEHi. 


under  any  implied  imputation  of  liability  for  these 
Lord  chanefiior*$  expeuses."    To  tliis,  Mr.  Hanson,  in  a  letter  of  the 

,  ojiinion*  * 

10th  of  June,  answers,  "  There  are  some  points  in  your 
letter  which  I  do  not  think  it  necessary  to  enter  into  ; 
but  I  will  observe,  that  if  the  agent,  who  knows  inti- 
mately every  affair  connected  with  the  trust,  were  not 
to  be  allowed  to  take  any  ordinary  step  in  its  arrange- 
ment, there  would  be  little  occasion  for  his  appoint- 
ment. At  the  same  time  whenever  any  important 
matter  requires  a  meeting  of  the  trustees,  I  shall  be 
most  ready  to  call  them  together  for  deliberation ;  but 
in  simple  matters  it  appears  to  me  unnecessary,  more 
especially  as  such  matters  fall  entirely  within  my  own 
knowledge  ;'*  and  in  an  earlier  part  of  the  letter  he 
says,  "  You  certainly  do  not  think  that  I  am  one  of 
those  who  would  wish  to  embark  in  an  unnecessary, 
doubtful,  or  groundless  litigation.  My  interest  is 
quite  the  reverse ;"  alluding  to  the  fact  that  all  these 
proceedings  were,  in  truth,  proceedings  for  his  benefit, 
and  not  for  the  benefit  of  the  other  trustees.  The  rest 
of  the  letter  is  merely  a  courteous  way  of  telling  the 
other  trustees,  or  the  trustee  whom  he  was  addressing, 
that  he  need  not  interfere  with  the  matter ;  that  he, 
Mr.  Manson,  would  take  care  that  if  there  was  any- 
tliing  important  he  should  be  apprized  of  it ;  but  in 
the  meantime  he  might  look  to  his  own  business, 
Mr.  Manson  would  look  to  hia  Tliat  is  the  fair  inter- 
pretation of  the  letter. 

A  very  short  time  after  this,  Mr.  Logan,  another  of 
the  tioistees,  apparently  not  liking  the  aspect  of  affairs, 
wiites  to  Mr.  Manson  to  say  that  he  declines  to  have 
anything  furth-er  to  do  with  the  trust.  He  had  no 
power  of  withdrawing  from  the  trust,  but  certainly 
he  had  the  power  of  withdrawing  from  any  further 
employment  of  Mr.  Manson,  if  employment  there  had 
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been    One  need  hardly  say  that  there  cannot  be  any-        maxsok 
thing  80  absurd  03  the  proposition  that  a  person  is    ®'*  BinTf  ^'*"' 
bound  to  employ  another  as  his  a^nt  so  lono:  as  that  — 

f     •'  .        .  ^^^  CkaneeUor'4 

person  is  desirous  of  continuing  to  act  as  agent.     In        o/^a»- 

the  letter  of  the  oth  of  August  1834,  Mr.  Logan  says 

that  he  does  not  see  that  any  inconvenience  can  result 

^m  his  ceasing  to  act  as  a  trustee,  and  he  adds  : 

"I  have  to  request  that  you  may  be  kind  enough  to 

P^^  directions  that  my  name  may  not  be  used  in  any 

Aiture  proceedings  connected  with  the  trust."     To 

^pose  that  Mr.  Logan  can  be  liable  to  Mr.  Manson 

*ftcr  that,  is  quite  absurd ;  even  if  he  had  employed 

^-  Hanson  as  a  professional  man  (but  I  think  he  had 

^<>t),  that  was  an  express  revocation.^ 

There  is  another  occurrence  which  takes  place  in  the 

y^^^  1837.     Proceedings  had  been  taken  against  a 

S^^tleman  of  the  name  of  Mackenzie,  Mr.  Manson  had 

®®^"Ved  a  charge  of  homing  upon  that  gentleman,  and 

'^der  the  circumstances  the   trustees  remonstrated 

^^th  him  about  it,  saying,  "  It  was  a  most  monstrous 

P'^KJeeding  to  take  such  a  step  as  this  without  con- 

*^ting  us."     Mr.  Manson  assumed  a  very  high  tone, 

*^d  aeemed  to  say  that  he  would  not  listen  to  any  of 

*^<>Be  complaints,  and  that  he  should  proceed  against 

'^^    trustees    (how  he  meant    to  proceed  I  do  not 

^^Mr,  but  he  said  that    he  would  proceed  against 

**iexxi  if  they  made  any  complaint,  or  called  in  question 

^^^  propriety  of  the  course  which  he  was  taking).    He 

^^^     substantially   taking  upon  himself  the  whole 

^^^^^jigement  of  the  matter  as  if  it  was  his  own  con- 

^^^'^^  and  so  I  think  it  was.     He  understood  at  the 

^^itk^  that  he  was  the  party  interested  ;  he  had  autho- 

^^^y  as  far  as  it  was  necessary  from  the  trustees,  and 

^f  Course  that  must  be  taken  with  reference  to  the 

^^^^^^r^mstances  of  the  case,  to  mean  an  authority  to  act 

^  he  might  think  fit,  but  not  so  as  to  make  them 
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manson        personally  responsible  for  the  matiyers  which  he  waa 

^'*  ^AM.'^"*''    conducting  in  the  mode  which  he  thought  most  for 

*^  —     *      the  interest  of  himself  and  those  who  would  become 

Lord  ChaneeUof^s 

opinion.        entitled  to  the  estates  if  they  were  recovered. 

Eeally,  my  Lords,  the  conclusion  at  which  this 
gentleman  arrives  is  almost  preposterous ;  because, 
whereas  these  were  proceedings  which  were  instituted 
solely  for  his  own  benefit  and  the  benefit  of  his  client, 
Sir  William  Baillie,  the  other  trustees  not  having  a 
particle  of  interest ;  and  the  result  of  this  suit  would 
be  to  make  the  othei'  trustees  personally  responsible 
for  all  the  expenses  which  had  been  incurred  in  at- 
tempting  to  realize  the  property  for  his  benefit,  and  to 
absolve  him  from  the  payment  of  one  shilling  of  those 
expenses,  I  do  not  wonder  that  the  Lords  of  Session 
thought  it  a  most  outrageous  attempt,  and  I  do  not 
wonder  at  the  conclusion  at  wliich  they  arrived.  I  can, 
therefore,  have  no  hesitation  in  moving  your  Lordships 
that  the  interlocutor  of  the  Court  below  be  affirmed, 
and  affirmed  with  costs. 

^'©'•rf JBj^^^'W'*       The  Lord  BROUcnAM  :  My  Lords,  I  entirely  agree 

with  my  noble  and  learned  friend.  During  a  certain 
period  of  the  argument  I  had  some  doubts,  which,  I 
believe,  were  rather  paitaken  of  by  my  noble  and 
learned  friend. 

The  LoBD  Chancellor  :  Before  I  imderstood  the 
facts. 

The  Lord  Brougham  : 

Exactly ;  now  that  I  understand  what  the  real 
facts  of  the  case  are,  I  have  no  doubt  whatever,  any 
more  than  the  Judges  of  the  Court  below  appear  to 
have  had.  It  would  be  one  of  the  most  extravagant 
conclusions  that  could  be  drawn  from  the  facts  in  this 
case,  taking  all  the  circumstances  into  consideration, 
and  the  relative  position  of  the  parties,  if  we  were  to 


CASES  IN   TOE   HOUSE   OF   L0BD6.  91 


p. 

Sift  W.  Baillif^ 
Babt. 

AND  OTHEBS. 


hold  that  these  trustees  had  ever  entertained  the  least        manson 

idea  of  making  themselves  personally  liable ;  and  I    ^'*  ^^^ 

mH  go  farther  and  say,  or  that  Mi:.  Manson  himself 

ever  conceived  that  they  had  made  themselves  person^        opinitm. 

^y  liable.    The  two  letters  to  which  my  noble  and 

learned  friend  referred,  the  one  of  Mr.  Logan  and  the 

other  of  Mjr,.Meiklejohn,  and  the  other  longer  letter 

J'especting  that  unintelligible  charge  of  libel,  or  some- 

^g  in  the  nature  of  slander  against  himself,  wliich 

Ife  Manson  ventilates,  referring  to  another  person, 

I  foiget  who, — all  those  letters  go   in  the  same  di- 

J^ection. 

My  Lords,  a  case  has  been  referred  to,  more  than 

^^^i  in  the  course  of  this  argument,  especially  on  the 

P^  of  the  Appellant,  I  mean  that  of  Craddock  v. 

"'^I>er^  before  Lord  Cottenham,  I  think.     If  that  case 

^^  been  at  all  adopted  in  any  of  the  decisions  of  your 

''^J^hipe'  House,  I  should  be  very  slow  to  express 

^y  doubt  which  I  might  have  upon  it ;  but  if  it  has 

^ever  been  so  adopted  or  countenanced  in  decisions 

^^^>   then  I  may  be  permitted  to  state  that  I  have 

^'^''^^t  doubts  respecting  the  soimdness  of  that  decision 

*lie  length  to  which  it  goes. 

-'^y  Lords,  I  hope  the  profession  will  very  soon  have 

^^  l^enefit  of  a  work,  which  I  believe  is  in  contempla- 

^^^    by  a  learned  person  who  was  for  many  years  a 

^^^txber  of  the  Scottish  bar,  who,  I  believe,  is  not  at 

P^^^^ent  a  gentleman  in  our  profession,  but  is  about  to 

^  dialled  to  the  English  bar,  I  mean  Mr.  Robert  Stuart, 

^^o,  I  am  happy  to  find,  intends  to  publish  a  work  of 

^^^  great  importance  to  the  profession,  and  which 

^^^Ul  be  of  the  greatest  use  to  your  Lordships  in  dealing 

^th  appeal  cases, — I  mean  in  the  nature  of  a  digest  of 

^  the  decisions  in  your  Lordships'  House ;  chiefly,  no 

donbt,  in  Scotch  cases,  but  with  large  references  to 
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Hanson        English  cases  bearing  upon  this  subject    I  have  be 

^"  ^BftT.*'^*''    very  much  gratified  at  hearing  of  his  intention,  and 
AKDj>THK«..     ^^  ^       ^^  ^^^  ^^^^  ^^^  ^^^^  ^^  ^^  published  1 

Lord  Brougham* i  *-  *- 

v*'*^'        the  benefit  of  the  public  and  of  the  Court. 

Interloetitor  affirmed  with  Coats. 
Deans  &  Roqebs. — Robebtson  &  Simson. 
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LANG,       ••••••    Appellant. 

BROWN  ET  AL.,    ....    Rbspondknts. 

'^Miration — Prorogation'^  Oversman  or  Umpire, — Notes  of  ^^j^^  Uuifoy. 
^  proposed  decree  arbitral,  although  issued  and  intimated 
the  parties,  with  a  direction  to  the  clerk  to  prepare  an 
terim  decree  arbitral  on  the  principles  thereof,  unless 
objections  were  lodged  within  fourteen  days,  wiU  not  en- 
"^itle  the  arbiters,  after  the  expiration  of  the  submission, 
't^o  convert  the  notes  into  a  decree  arbitraL 

't^he  arbiters,  agreeing  on  certain  points,  devolve,  in  the 
X^'^xrstuuice  of  their  authority,  the  decision  of  others  on  an 
o-versman  or  umpire,  he  can  prorogate  or  adjourn  the 
^^ibmission  only  so  far  as  relates  to  what  is  referred  to 
He  cannot  prorogate  the  submission  tit  Mo. 


decision  of  the  First  Division  of  the  Court  of 
ion  was  pronounced  on  the  23d  November  1852, 
very  fully  reported  in  the  Second  Series  (a). 
Sir  Fitzroy  Kelly  and  Mr.  Brown  for  the  Appellant. 
TThe  Solicitor  Oeneral  (6)  and  Mr.  J,  Miller  for  the 

ndents. 

The   circumstances    are   stated    in    the    following 
ion,  delivered  in  moving  for  judgment,  by — 


The  Lord  Chancellor  (c)  :  ^''%^'.'^"'' 

My  Lords,  this  is  one  of  those  unfortunate  questions 

"^liich  you  have  to  look  at  with  a  merely  technical  eye, 

^tid  to  view  in  such  a  manner  as  would  apparently 

defeat  what  is  the  substantial  justice  of  the  case.    But 

however  disagreeable  a  duty  that  may  be  to  perform, 

X  shall  never  cease  to  think  that  it  is  the  duty  of  a 

(a)  Vol.  15,  p.  38.  (b)  Sir  R.  Bethell. 

(c)  Lord  Cranworth, 
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V. 

Rbown  it  \l. 


Lang  Court  of  Justice  to  administer  the  law  strictly,  and  t 

see  that  the  rules  of  law  are  complied  with.     And 

Lord  ChtmceUor''$     .i>-i«ii  .•  -rii« 

opinhH.  think  it  becomes  me  to  impress  upon  your  Lordship 
the  observation,  that  although  an  attention  to  thoe 
rules  may  inflict  l^rds^iip  iji  a  particular  case,  yet  tha 
your  Lordships  would  be  inflicting  infinitely  greate 
hardship  on  Her  Majesty's  subjects  in  general,  if  yc 
were  not  to  leave  the  rules  of  law  certain,  so  that  the 
may  be  clearly  acted  upon. 

What  is  said  in  the  present  case  is,  that  certaii 
diflTereiices  were  referred  to  two  arbitrators,  with  i 
power  to  them,  if  they  disagreed,  to  appoint  or  call  ii 
an  umpire,  as  we  should  term  it  in  England,  or  ai 
oversman,  as  they  term  it  in  Scotland ;  and  it  was  par 
of  the  terms  of  the  reference,  that  the  award  or  de 
cree  arbitral,  whether  by  the  arbitrators  or  the  overs 
man,  should  be  made  within  a  particular  time ;  tha 
there  was  a  power  of  extending  the  time — a  power  o 
prorogation,  as  it  is  called  in  Scotland — but  that  tha 
power  was  not  exercised,  and  that  no  award  or  decre 
arbitral  was  made  until  after  the  time  had  elapaei 
within  which  the  parties,  according  to  the  terms  o 
the  reference,  were  to  make  it ;  so  that  the  award  o 
decree  arbitral,  which  has,  in  point  of  fact,  been  made 
is  consequently  a  nullity. 

My  Lords,  in  considering  these  questions  of  the  ¥a 
lidity  of  awards,  or  decrees  arbitral,  as  they  are  caUa 
in  Scotland,  we  must  never  lose  sight  of  this  considers 
tion,  that  we  are  merely  determining  on  the  construe 
tion  to  be  put  upon  the  contracts  of  parties ;  becaus 
every  award  has  its  force,  not  by  virtue'  of  the  awar< 
itself,  but  by  virtue  of  the  previous  contract  of  th 
parties  giving  it  effect ;  and  whixt  we  have  to  considei 
therefore,  is,  whether  the  award  which  was  then  ttiad 
is  an  award  which  the  parties  agreed  should  be  bind 
ing  on  them. 
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Laxo 

V. 
BbOWM  ST  AL. 


No'W,  in  the  more  ordinary  terms  of  a  reference  or 
sabmisBion  to  arbitration,  the  way  in  which  the  parties 

,  .  Lord  CkmMeetlor's 

generally  submit  the  matter  is  this :  they  submit  all        opMon. 
mfttbers  in  difference  to  two  arbitrators,  one  generally 
nimed  by  each  party,  and,  in  case  of  their  difference, 
to  tm  umpire,  who  is  either  fixed  on  by  the  parties 
themselves,  or  is  to  be  chosen  by  the  arbitrators ;  and 
▼hen  that  is  the  form  of  the  submission,  I  take  it 
to  be  dear,  as  a  matter  of  substance  and  not  of 
fofrn^  that  all  that  the  arbitrators  would  have  to  do 
would  be  this,  they  would  hear  the  parties^  and  if  they 
*gi^,  they  would  make  an  award ;  if  they  did  not 
*gi^  they  would  state  their  disagreement,  and  refer 
f»e  whole  question  to  the  umpire.     But  if  they  took 
^pon  themselves  to  decide  half  of  the  matter,  and 
'^fened  the  other  half  to  the  decision  of  the  lunpire, 
*'^t  would   be  bad.     That  is  not  what  the   parties 
^S'^eed  to ;   they  never  agreed   to  leave  one  half  of 
^  question    to  be   decided   by  two   persons,   and 
^  other  half  by  a  third.     There  might  be  very  sub- 
"•^^tial  reasons  against  entering  into  such  an  agree- 
n^eut.     They  might  well  feel  that  it  was  only  by 
^^g  to  the  whole  of  the  case  that  a  substanticd 
*Ward  could  be  made.    That  must  be  the  construction 
P^t  on  the  terms  of  a  reference  such  as  I  have  suggested ; 
*^d  that  I  take  to  be  the  decision  of  the  Court  of 
^chequer,  in  the  case  of  ToUit  v.  Saunders  (a),  which 
^^  referred  to  by  the  Solicitor  Oeneral  yesterday. 
"^  this  being  sometimes  inconvenient,  it   is   com- 
petent to  the  parties  (as   every  word  contained  in 
tbe  submission  is  truly  but  a  contract  between  them) 
to  vary  the  terms  of  submission  if  they  think  fit,  and 
to  stipulate,  not  that  all  matters  of  difference  shall  be 
referred  to  two  arbitrators,  and  that  those  arbitrators, 
in  case  of  disagreement,  shall  refer  to  an  umpire^  but 

(a)  9  Price,  612. 
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^^^^         that  all  matters  in  dispute  shall  be  referred  to  tw 
B.OWNJT  Ku     arbitrators,  and  that  they  shall  decide  on  all  mattei 

LordCkatKfUor'i  i       i  •<•      i  >• 

opinioH.  that  they  can  agree  upon  ;  and  that  if  there  d 
anything  upon  which  they  cannot  come  to  an  unani 
mous  decision,  and  cannot  concur  in  their  award,  th 
matter  upon  which  they  do  not  concur  shall  be  left  t 
the  settlement  of  an  umpire.  This  is  a  contract  tha 
parties  may  enter  into,  and  it  is  a  common  form  c 
contract.  Parties  may  also  stipulate,  if  they  think  fil 
not  merely  in  the  terms  which  I  have  last  suggested 
but  that  the  arbitrators  may,  from  time  to  time,  a 
they  diflFer,  refer  each  subject  or  point  to  the  overs 
man,  retaining  concurrently  their  jurisdiction  ove 
each  subject.  That  is  likely  to  be  in  ordinary  case 
very  inconvenient,  because,  without  saying  that  i 
is  absolutely  illegal,  a  concurrent  jurisdiction,  to  b 
exercised  over  a  part  of  a  subject-matter  by  on 
tribunal  and  over  another  part  of  a  subject-matte 
by  another  tribunal,  must  be  attended  with  ver 
great  difficulties.  But  I  believe  that  that  is  a  oours 
which  is  sometimes  adopted,  particularly  with  regar 
to  great  railway  contracts,  upon  which  questions  ar 
arising  from  day  to  day. 

Having  made  these  general  observations,  we  ar 
now  to  consider  what  is  the  particular  contract  whic 
these  parties  have  entered  into,  and  what  is  the  mod 
in  which  it  has  been  performed  or  attempted  to  b 
performed  ?  In  the  first  place,  there  is  this  provisioi 
in  the  deed  of  submission  ;  the  parties  begin  thus 
they  agree  to  submit  all  difierences.  What  the  precis 
question  was,  we  have  never  heard  distinctly  explained 
but  it  appears  to  have  had  relation  to  the  "  profits ''  o 
the  barque  "  Caroline  "  of  Greenock  (a).     The  agree 

(a)  "The  submission  proceeds  on  a  narrative  of  the  interests  o 
the  parties  as  joint  owners  of  the  '  Caroline/  and  the  difference 
that  had  aiisen  in  regard  to  their  accounts  in  connexion  yntii  tin 
vessel." 
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ment  was  to  submit  "  all  differences  depending  and         lanc; 
subsistiDg  between  them  on  any  account,  occasion,  or 


r. 

Bbown  kt  *l. 


transaction  whatever   in  connexion  with  said  vessel  ^''"'opiiZn."^'^' 
or  otherwise,  including  their  respective  claims  to  the 
expenses  of  said  proceedings,  to  the  amicable  decision, 
final  sentence,  and  decree  arbitral  to  be  pronounced  by 
Robert  Daw  Kerr  and  John  Denniston,"    the  two 
gentlemen  who  were  chosen  by  the  parties,  "  and  in 
case  of  their  differing  in  opinion,  to  any  oversman  to 
be  appointed  by  them,  which  they  are  hereby  autho- 
rized to  do/'     Now,  if  the  instrument  had  stopped 
there,  I  should  have  been  clearly  of  opinion,  that  all 
the  power  that  was  delegated  was  a  power  to  the 
arbitrators  to  decide,  if  they  could  decide.     If  they 
could  not  decide,  they  were  to  say  so,  and  then  appoint 
^  oversman,  and  let  him  decide.     But  it  goes  on  to 
^7 1  "And  whatever  the  said  arbiters  or  oversman 
*^U  determine  in  the  premises  by  decreet  arbitral  or 
"^tieets  arbitral,  interim  or  final,  to  be  pronounced  by 
weui^"  within  a  ceiiain  time,  the  parties  obliged  tliem- 
^"^es  to  perform. 

-^^e  inference  which  both  parties  would  draw  from 

^t,  and  wliich  has  been  drawn  by  the  Court  below 

^    5in  inference   irresistible,   that   the   meaning  was 

^^^  that  the  arbitrators  should  be  bound  to  decide 

^'^^tything  themselves,  or  to  transfer  cveiything  to 

^^  umpire,  but  that  they  might  make  interim  awards, 

^^^  or  more,  deciding  on  certain  matters,  and  leave 

^*^^  other  matters,  if  they  could  not  agi-ee  on  them 

^  be  decided  by  the  umpire.     That  is  the  common 

sense,  and  I  think  it  has  been  rightly  assimied  to  be 

the  correct  interpretation  of  the  submission. 

The  arbitrators  proceeded  and  decided  certain  of  the 

matters,  and  on  the  16th  of  November  IS-IG,  they 

drew  up  a  note  wherein  they  set  forth  a  number  of 

conclusions  which  they  had  arrived  at,  and  they  direct 

G 
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V. 

Brown  it  au 


la!<u  their  clerk  to  prepare  an  interim  decree  to  be  iasned 

on  the  requisition  of  either  of  the  parties,  if  no  repre- 
^'^*o^i!Z"^^ '  sentation  should  be  lodged  against  these  notes  within 

fourteen  days  after  the  date  of  intimation ;  and  then 
they  appoint  Mr.  Andrew  Lindsay  to  be  the  oversman^  -. 
and  as  they  may  differ  about  the  remaining  subjects  in  ^ 
dispute,  they  refer  those  to  the  oveisman  and  direct^^ 
the  clerk  to  prepare  a  minute  of  nomination  and  devo — 
lution  accordingly. 

Such  a  deed  was  accordingly  prepared,  and  in  ihii 


deed  they  state  what  they  have  done,  and  then  Uie}^ 
nominate  and  appoint  Andrew  Lindsay  to  be  ih^m 
oversman ;  they  refer  the  said  two  points  on  whidfl 
they  differ  to  him,  and  to  that  extent  they  devolve  th^_ 
submission  on  him. 

Now,  what  was  the  position  in  which  the  paiUc-as 
then  stood  ?  With  regard  to  those  matters  which  the*" — 
had  devolved  on  the  oversman  they  were  functi  cffi/^i^^ 
They  had  left  them  to  him  to  decide. 

But  how  did  they  stand  in  regard  to'  the  rest  of 
matters  ?    As  to  the  argument  raised,  but  not 
strongly  pressed,  that  the  arbitrators  had  made 
award  by  the  notes  or  minutes  wliich  they  so  drew  w 
and  issued,  and  all  the  Judges  having  been  consulte^^ 
only  two  of  them  came  to  the  conclusion  that  theec^ 
notes  or  minutes  might  be  taken  as  being  a  decisioci^ 
I  think  that  both  upon  principle  and  upon  authority 
it  is  impossible  to  say  that  they  amounted  to  a  dedsion 
either  in  form  or  in  substance.     Indeed  the  decisions 
of  the  Courts  in  Scotland  for  the  last  century  and 
a  half  have  determined  that,  upon  the  gi'ound  of  the 
Act  of  1681,  such  notes  or  minutes  do  not  constitute 
an  adjudication  (a). 

(a)  "This  serves,"  as  Lord  Ivor}'  remarks,  "to  explain  the 
earlier  authorities,  in  so  far  as  these  in  any  instance  allowed  effect 
to  the  written  memorandum  of  judgment  which  was  siibscriljed,  and 
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The  arbitrators  did  not  mean  to  adjudicate;  they         lvmg 

atodiously  left  it  open  to  themselves  to  change  their     ^^^^j^f  *'•• 

opinions  if  tiiey  should  think  fit.    They  directed  it,  no    '     opMom. 

douht,  to  be  drawn  up,  and  to  be  prepared  in  proper 

form  imless  the  parties  should  within  fourteen  days 

show  cause  to  the  contrary,  as  we  say  in  England. 

fiut  it  is  dear  that    at  the   moment  they  signed 

these  notes  or  minutes  they  did  not  mean  that  they 

■Iioiild  form  an  adjudication.     Therefore,  the  doubt 

^q^Mressed  by  Lord  Lyndhurst  in  the  case  of  Gray  v. 

VeSair  (b)  would  not  have  presented  itself  to  the 

iKunds  of  the  parties  here.     There  the  parties  had 

^rikvn  up  something  which  was  meant  on  the  &ce  of 

ife  t^  be  an  award,  but  which  wanted  the  form  of  an 

•"Wiard,  and  his  Lordship  said  it  was  contrary  to  his 

^^i^lish  notions  to  say  that  it  was  not  an  award.   But 

^^^^^  it  was  intended  to  leave  matters  open,  probably 

^  l)e  adopted,  but  certainly  not  of  necessity.    There^ 

^^>B,  I  think  that  part  of  the  case  is  clearly  dis- 

P^^^^edofl 

TThen  arises  the  other  question  which  is  certainly 

^^"portant,  a  question  on  which  the  Judges  in  Scot^ 

^^id  have  diflfered,  a  majority  of  eight  being  of  opinion 

^^e  way  and  five  the  other  way,  namely,  whether, 

^though  these  notes  or  minutes  when  issued  by  the 

^Yen  forth  by  the  arbiters,  as  being  truly  the  final  award, — and  of 

^H^ich  the  subsequent  engrossment  of  the  decree  was  then  con- 

^dered  no  more  than  the  formal  embodiment.     Such  written 

memorandum  or  judgment  was,  according  to  the  practice  of  those 

days,  itself  regarded  as  in  substance  equivalent  to  decree,  and 

being  at  that  time,  though  without  the  solemnities  afterwards  in- 

trodaced»  probative  as  a  written  instrument,  the  engrossment  of 

tiie  decree  followed  on  it  as  constituting  in  truth  its  warrant.    But 

there  is  no  instance  of  the  Courts  having  given  effect  to  such  a 

shape  of  award,  subsequent  to  its  being  ruled  that  decrees  arbitral, 

in  order  to  be  probative,  required  the  statutory  solemnities  of  the 

Act,  1681." 

{a)  5  WHS.  &  S.  App.  Rep.  313. 

G  2 
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laxo  arbitrators  on  the  10th  November  1846,  were  not 
Bsow!f^  AL.  y^^j  ^  aj^  award  of  decreet  arbitral,  yet  when  they 
opinion.  were  put  into  form  on  the  24th  and  28th  of  May 
following,  the  award  or  decree  arbitral  so  made  in 
May  1847  did  not  thereupon  become  a  perfectly 
binding  decision.  That,  I  apprehend,  entirely  depends 
upon  whether  or  not  there  was  a  valid  prorogation ; 
because  if  there  was  not  a  valid  prorogation,  if  the 
time  for  making  the  award  or  decree  arbitral  really 
expired  in  December  1846,  and  if  this  award  or 
decree  arbitral  was  not  made  till  May  1847,  I  cannot 
accede  to  the  argument  pressed  by  the  Solicitor 
General  that  you  must  tack  the  one  to  the  other,  anc 
take  that  which  was  done  in  May,  after  the  time  hac 
expired,  as  an  embodying  of  that  which  had  been  don- 
in  November  preceding.  I  sec  no  authority  for  api 
plying  the  doctrine  of  tacking  in  this  case.  So  tha- 
the  question  comes  to  be,  whether  there  has  or  has  no 
been  a  valid  prorogation. 

Now,  I  consider  it  to  be  clear  that  the  power  c: 
prorogation  by  the  oversman  is  confined  to  the  mattec 
referred  to  him,  and  that  I  conceive  disposes  of  tfaa 
whole  question.  I  think  this  is  a  conclusion  necee 
sarily  resulting  from  the  nature  of  the  oflSce  he  fillg 
When  the  arbitrators  differ  on  any  point,  and  thii 
point  is  referred  to  the  oversman,  the  submission 
must  be  read  just  as  if  he  had  been  named  as  the  sole 
referee,  and  as  if  the  points  referred  to  him  were  the 
only  matters  in  dispute.  Tlie  submission  did  not 
mean  to  give  him  any  power  to  determine  whether  it 
would  or  not  be  right  for  the  Arbiters  to  prorogate 
any  time  fcr  making  their  award.  The  power  of 
prorogation  is  incidental  and  ancillary  to  deciding  the 
matters  refeiTed ;  and  it  is  a  power  upon  the  exerdse 
of  which  a  discretion  must  be  exercised,  just  as  much  as 
any  other  parts  of  the  contract.     These  consequences 
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flow  from  the  nature  of  the  case,  and  they  are  illus-         ^^j*® 
trated  by  the  document  to  which  I  have  referred,  the 
document  whereby  the  arbiters  appoint  Mr.  Lindsay        opMon. 
M  oversman,  and  refer  the  two  points  on  which  they 
differ  to  his  determination,  with  all  the  powers  compe- 
tent to  the  office  of  oversman.      The  moment  that 
instmment  is  executed  I  take  it  that  the  oversman 
is  in  exactly  the  same  position  as  if  there  were  no 
other  matters  in  difference  but  those  which  were  re- 
ferred to  him  ;  as  if  he  had  been  originally  appointed 
solely  to  carry  out  the  terms  of  reference  contained  in 
the  submission.   What  he  did  was  this ;  he  executed  a 
^d  instrument,  a  prorogation,  in  which,  after  reciting 
"*B  appointment,  he  prorogated  and  adjourned  the  said 
submission,  (that  is,  as  far  as  he  was  concerned,  for 
^th  regard  to  no  other  part  of  the  submission  had 
^®  any  authority),  and  the  period  for  deciding  the 
^^ters  referred  to  him  to  a  day  named     Therefore 
^®  state  of  the  case  is  this,  the  submission  is  to  be 
^"^^  as  if  it  was  a  submission  of  the  two  matters  in 
^^^Ute  only  to  Andrew  Lindsa}',  with  power  to  him 
^    prorogate.      He   accepts  the  reference  and   does 
Prorogate ;  that  gives  him  a  full  power  to  make  his 
^^termination  within  the  time  to  which  his  proroga- 
^^U  extends.      But  how   does    it  affect  any   other 
Otters  ?     Evidently  not  at  alL     It  would  be  out  of 
*^ie  four  corners  of  the  instrument  of  submission,  and 
beyond  what  is  there  included  or  intended  to  be  in- 
cluded    The  right  of  prorogation  is  a  discretionary 
right,  to  be  exercised  as  the  interests  of  the  parties 
may  require ;  and  it  is  a  right  to  be  exercised  with 
reference  to  those  matters  ihat  are  before  the  party  by 
whom  that  discretion  is  to  be  exercised. 

My  Lords,  I  come  therefore  to  the  opinion  that 
except  as  to  what  waa  before  himsijlf  there  was  no 
power  whatever  in  th^  uversinau  to  prorogate,   and 
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i'^^>''  that  in  point  of  fiu;t  he  never  did  prorogate.     I  come 

to  that  conclusion  which  is  decisive  of  the  case  ;  and 
''''^  opini!^.  ^'     even  if  there  could  be  a  valid  devolution  to  the  overs- 

man,  yet  while  the  matter  is  not  so  devolved  be  is  not 
iinally  to  decide  it.  There  appears  to  me  to  be  great 
weight  in  what  is  said  by  Lord  Fvllarton  and  Lord 
Ivoiy  on  this  subject,  that  the  functions  of  the  arbiters 
cannot  be  in  operation  as  to  part  of  the  matters  in 
dispute,  while  those  of  the  oversman  are  in  operation 
as  to  the  rest.  J  give  no  decided  opinion  as  to  that ; 
I  do  not  say  that  there  cannot  be  such  &  state  o: 
things,  but  I  do  say  that  there  cannot  be  such  a 
of  things  without  an  express  contract  to  that 
It  is  clear  that  there  is  nothing  of  the  sort  in  th< 
present  case. 

My  opinion  therefore  is, — first,  that  the  notes  o: 
minutes    of  November  1846  were  not  and  did  no 
become  a  valid  award  or  decree  arbitral ;  and,  secondly^' 
that  the  oversman  had  not  the  power  of  prorogatio: 
save  as  to  the  matters  referred  to  himself  I  have 
to  this  conclusion  upon  purely  technical  grounds.    W* 
are  deciding  the  case  on  a  mere  matter  of  form,  bui 
after  the  observations  I  took  the  liberty  of 
to  your  Lordships  in  the  commencement,  I  trust 
will  be  no  hesitation  in  adopting  my  condusion 
which  is,  that  the  interlocutor  appealed  from  must 
reversed. 

Interlocutor  reversed. 
Lang — Richardson,  Loch,  and  McLaurin. 
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THE    NATIONAL    EXCHANGE  1 
COMPANY  OF  GLASGOW,      /     * 

PETER  DREW  &  MATHEW  DICK,    .    Respondents. 


^^Sging  the  Market — Fraudulent  Representation* — A  totter-  iws. 

»  .  ,  Ttth  Februartf 

^Qg  Joint  Stock  Company,  with  a  view  to  raise  its  shares  i«/>  3i>^,  uk.  ^  wa 


Xii  the  market,  represent  the  concern  as  most  prosperous, 
wukd  ofier  money  to  two  of  their  shareholders  to  buy  further 
shares,  saying :  '^  You  shall  not  be  called  upon  for  any 
contribution  till  the  stock  can  be  sold  at  a  profit."  The 
shares  become  valueless  ;  the  Company  sues  for  repay- 
ment of  tho  money  advaneed.  Defence^  that  the  Company 
jhad  been  guilty  of  fraud  :  that  defence  held  good. 

CI>^jection  :  That  the  fraud  was  not  in  the  loan,  but  in  the 
representations  which  induced  the  purchase.  Answer, 
by  the  Lord  Chancellor :  That  the  transaction  was  not 
properly  a  loan ;  by  Lord  Brougham  :  That  he,  with 
difficulty,  agreed  with  the  Chancellor;  by  Lord  St. 
Leonards  :  That  it  was  a  loan,  but  that  the  loan  and  the 
purchase  were  one  and  the  same  transaction. 

^^Ijeotion  :  That  tlie  two  shareholders  were  themselves 
members  of  the  Company,  and,  as  such,  could  not  com- 
plain of  a  fraud  by  the  Company.  Answer  by  the  Lord 
Chancellor :  That  by  Scotch  law,  the  identity  of  a  share- 
holder was  distinct  from  that  of  the  Company. 
Objection  :  That  the  fraud  was  a  fraud  on  the  Company, 
.not  hi/  the  Company.  Answer  by  the  Lord  Chancellor  : 
That  the  Company,  an  abstraction,  could  only  act  by  its 
Directors  and  Managers,  and  a  fraud  by  them  was  a  fraud 
by  the  aggregate  body  ;  by  Lord  Brougham  and  Lord  St. 
Leonards  :  That  the  Company  had  the  benefit  of  the 
fraud. 
Objection  :  That  the  representation  must  not  only  be  false, 
but  known  to  be  false  by  the  party  making  it.  Answer 
by  the  Lord  Chancellor  :  That  the  general  interests  of 
society  required  that  representations  by  Directors  should 
bind  the  entire  corporation,  although  the  individuals  com- 
posing it  might  be  ignorant  of  the  representation  and  of 
its  falsehood. 


March. 
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Fraudulent  Reports  of  Directors — Effect  of  their  Adoption 
by  assembled  Shareholders, — Statement  by  the  Lord 
Chancellor  and  by  Lord  St.  Leonards  of  the  legal  obli- 
gations which  arise  from  adopting  a  report  made  by 
Directors  to  an  assembly  of  Shareholders. 

Pleading  in  Scotland, — Remarks  by  the  Lords  on  the  state  — 
of  pleading  in  Scotland. 

Per  Lord  Brougham  :  A  pleading  ought  not  to  be  rhe- 
torical or  metaphorical. 

Cornfoot  v.  Ffolhes^  6  Mees.  &  Wcl.  358,  explained  by^ 
the  Lord  Chancellor  and  commented  on  by  Lord^ 
Brougham  and  St.  Leonards. 


The  summons,  dated  the  14th  August  1848,  was  \sf^ 
the  National  Exchange  Company  of  Glasgow,  and  by^ 
certain  persons  the  individual  partners  of  the  saidl^ 
Company,  for  their  own  right  and  interest,  and  oifc- 
behalf  of  and  as  representing  the  said  Company,  ani 
the  whole  other  partners  thereof;  and  it  stated  tba^ 
Peter  Drew  and  MatLew  Dick,  the  Defenders,  having, 
in  or  about  the  month  of  October  184;7,  purchased 
firom  one  or  more  parties,  holders  thereof,  2 1-0  shares 
of  the  stock  of  the  said  Company,  the  said  Company 
advanced  and  paid  for  the  Defenders'  behoof,  the  pur- 
chase money  of  the  said  shares  ;  that  the  sellers,  upon 
receiving  the  said  purchase  money,  signed  the  transfers 
in  favour  of  the  Defenders,  and  the  Defenders  signed 
the  said  tiansfers  on  the  said  10th  day  of  November 
1847,  in  token  of  their  acceptance  thereof;  that  the 
said  shares  had  become  unsaleable ;  that  for  the  said 
cash  advances  and  payments,  and  for  commission  and 
interest    thereon,    there  was    due  to  the    Pursuers 
61 8Z.  17s.  9<i.  sterling,  of  which  the  Company  claimed 
payment. 

The  plea  in  law  of  the  Pursuei-s  stated,  "  that  the 
"  Defenders  being  debtors  to  them  in  the  amount  sued 
"for,  they  ou.'yht  to  be  ordained  to  make  payment 
"  thereof,  with  interest  and  expenses.*' 
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The  defence  stated  that  the  National  Exchange 
Company  was  established  for  making  advances   on 
railway  stocks  and  other  securities,  and  for  discounting 
bills,  and  carrying  on  every  kind  of  banking  business, 
and  that  in  order  to  swell  their  profits,  they  afterwards 
added  sharebroking  to  their  other  business,  so  that 
they  acted  in  the  double  capacity  of  bankers  and 
fiharebrokers,   and  that    one  John  H.   Barlow    was 
appointed  manager  of  the  Company  in  June  1845 ; 
that  the  Defendera  had  become  joint  proprietors  of 
1»130  share.3  of  the  said  Company  ;  that  at  an  annual 
Oieeting,  held  on  the  17th  September  1846,  the  share- 
holders were  presented  with  a  report,  asserting  that 
***©  Company's  affairs  were  in  a  prosperous  state,  and 
**^t  the  directors  had  resolved  to  declare  a  dividend 
^*  8i  6«.  8d.  per  cent.,  which  was  accordingly  paid ; 
^'^^t   at  a  second  annual  meeting,  on  the  16  th  Sep- 
^^ter  184!7,   a  report  was    submitted  representing 
^M;  there  were  funds  sufficient  to  pay  a  dividend  of 
l>er  ceni,  leaving  reserved  profits  to  an  amount 
^^ceeding  5,500^. ;  that  this  report  was  entirely  delu- 
^Ve,  and  the  shareholders  were  kept  in  entire  igno- 
^^iice  of  the  true  state  of  the  Company's  affairs,  which 
^ere  represented  to  be  in  the  most  prosperous  state 
^hen  they  were  actually  insolvent ;  that  about  the 
^onth  of  October  1847,  before  the  shareholders  were 
^ware  of  the  true  condition  of  the  Company's  affairs, 
the  Defenders  were  urgently  solicited  by  Mr.  Barlow, 
the  manager,  to  purchase  additional  si  tares  of  the  Com- 
foxky's  stock ;  that  at  that  period  the  shares  had  begim 
to  fall  in  the  market,  and  the   directors  were   most 
anxious  to  keep  them  up,  as  rumours  unfavourable  to 
the  stability  of  the  concern  were  beginning  to  get  into 
circulation ;  that  the  manager  assured  the  Defenders 
that    the    Company  would   advance    the    necessary 
funds  for  purchasing  the  shares,  and  that  the  stock 
would  be  held  till  it  could  be  sold  at  a  profit,  without 
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Tius  xiTioNAL  the  Defenders  beinff  called  upon  for  any  contributioin^ 
in  money,  the  Company  being  secure  by  the  larger 
amount  of  stock  held  upon  joint  account ;  that  tia^ 
Defenders  had  relied  upon  the  representations  giveic: 
by  the  directors  in  their  reports,  and  the  assurances  o9t 
Mr.  Barlow,  the  manager,  who  prevailed  upon  them  tc3 
accept  240  shares  of  the  stock,  in  addition  to  ihoe^ 
formerly  held  by  them,  upon  the  footing  of  the  Com — 
pany  advancing  the  price ;  that  the  Company,  througlfe 
their  manager,  Mr.  Barlow,  acted  as  the  broken  ^«^ 
purchasing  these  shares,  and  paid  the  price,  and  th^ 
transfers  had  been  taken  in  favour  of  the  Defendei^ 
jointly,  and  were  still  in  the  Company's  hands ;  tbafl 
this  trausaction  was  based  on  gross  fraud  and  misre — 
presentation ;  the  reports  of  the  directors  and  th^ 
statements  of  their  manager  were  a  tissue  of  ftdse"— 
hoods,  and  at  the  time  when  the  Company  undertook^ 
to  act  as  brokers  for  the  Defenders,  and  to  advance  tlie» 
price  of  the  stock,  they  concealed  the  fact  that  the 
affairs  of  the  Company  were  utterly  desperate,  and 
that  the  stock  which  they  professed  to  purchase  was  of 
no  value,  and  might  entail  a  serious  loss  on  those  who 
acquired  it. 

The  pleas  in  law  of  the  Defenders  were, — 

1.  That  ijjL  the  circumstances  above  stated,  ih6 
National  Exchange  Company  were  not  entitled  to 
make  any  claim  against  the  Defenders  for  the  advances 
said  to  have  been  made  by  them  in  purchasing  the 
shares  of  the  stock  in  November  1847  ;  and, 

2.  That  the  Company  had  acted  as  brokers  for  the 
Defenders  in  purchasing  the  stock,  and  had  prevailed 
upon  them  to  do  so  by  gross  fraud,  concealment,  and 
misrepresentation. 


The  Loi'd  Ordinary  (Lord  Ivory)  by  his  Inter- 
locutor of  the  22nd  December  1849,  found  that  no 
sufficient  allegations  had  been  made  by  the  Defenders 
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support  their  pleas,  and  he  therefore  repelled  the    ^"g^'JJJJfo'Jf^ 

COMPAKY  or 

ace.  glamow 

lat  the  Lords  of  the  First  Division,  on  the  Slst  May     pstb*  dwht 
1 8<50,  recalled  the  Lord  Ordiiiary's  Interlocutor,  and    m*™««^  ^<^«- 
x-^ssxiitted  the  cause  in  order  to  have  issues  prepared. 

^Against  this  decision  of  the  First  Division,   the 

<IJoinpaii7  appealed  to  the  House  of  Lords,  on  the 

-following  grounds : — In  the  first  place,  that  the  De« 

fen^iers,  while  they  admitted  the  truth  of  the  Pursuers' 

arvorments  to  an  extent  sufficient  to  support  the  con-* 

dnsions  of  the  action^  had  not  relevantly  averred  acts 

sufident  to  obviate  or  repel  their  legal  effect. 

Secondly,  that  the  Defenders  had  made  no  allega- 
tions in  point  of  £stct  sufficient  to  support,  as  relevant, 
their  pleas  in  law. 

Thirdly,  because  the  allegations  of  the  Defenders' 
i^^^bted  to  the  conduct  of  individuals  only,  and  did  not 
*^®ct  tiie  Appellants,  who  constituted  the  body  of  the- 
Company ;  and, 

Fourthly,  because  the  Appellants,  having  made  ad- 

^^^U^es  for  the  Respondents,  were  entitled  to  recover 

^    amount  without  regard  to   the   motives  which 

^^Ixt  have  caused  the  Respondents  to  become  the 

V^ttxjhasers  of  the  shares,  the  price  of  which  was  paid 

"J  those  advances. 

Sir  Fitzroy  Kelly  (with  whom  was  Mr.  Willes  (a) ) 

for  the  Appellants :  Fraud  is  not  alleged  against  the 

Company  in  the  aggregate.     The  shares  were  bought 

through  the  medium  of  the  Defenders'  own  brokers. 

They  were  not  purchased  from  the  Company,  but  from 

the  shareholders  in  the  course  of  the  public  market. 

The  reports  alleged  to  have  been  deceptive  were 
made  not  by  the  Company,  but  to  the  Company.  The 
allegations  here  are  vague.  They  ought  to  have  been 
specific,  80  as  to  go  to  proof,  and  admit  of  bemg  met 

(o)  Now  Mr.  Justice  AVilles. 
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TuE  National    by  the  other  side.     Irving  v.  Kirkpatrick  (a),  WUd^ 
^gI^w''     v.  Oibson  (6),  Shedden  v.  Patrick  (c> 
PfTSft^bBBw  So  far  as  principle  is  concerned,  this  case  is  precisdji^ 

mathkw  Dick,    the  samc  as  that  of  Comfoot  v.  Ff dikes  (d),  wher^ 

Mr.  Baron  Rolfe  says,  that  if  an  agent  makes  a  repre — 
sentation,  it  must  appear  that  he  knew  the  represent 
tation  to  be  false,  before  the  principal  can  be  affected^ 


Here,  the  fraud  is  alleged  to  have  been  by  certai 
directors,  but  they  are  not  named,  so  as  to  enable 
to  ascertain  whether  they  knew  their  representatioi^ 
to  be  false.  Where  is  it  stated  that  Barlow  knew  thafcz: 
what  he  said  was  false  ? 

[The  Lord  Chancellor  (e) :  In  Comfoot  v.  Ffclkea^ 
the  plea  was  that  the  Defendant  had  been  induced  t(^ 
enter  into  the  agreement  sued  on  by  the  fraud  anA 
covin  of  the  Plaintiff.  The  evidence  proved  nothing 
to  support  that  plea  ;  for  the  Plaintiff  had  merely  pub 
the  house  into  the  hands  of  an  agent  to  be  let  at  i^ 

(a)  7  BeU,  186.  (6)  1  House  of  Lords  Ca.  605. 

(c)  Suprd.  voL  1,  p.  535. 

(d)  6  Mee.  &  WeL  358.  In  this  remarkable  case,  the  Defendant^ 
Sir  William  Ffolkes,  Bart.,  being  in  search  of  a  town  residence  for 
the  purpose  of  educating  his  children,  one  of  them  a  daughter 
seventeen  7cars  of  age,  applied  to  Mr.  Clarke,  a  house  agent,  who 
informed  him  of  a  house  rented  at  four  hundred  guineas.  St 
William  called,  and  asked,  **  Pray,  is  there  anything  objectionable 
about  the  house  V  To  which  Mr.  Clarke  replied,  "  Nothing  what* 
ever."  Sir  William  took  the  house.  In  a  few  days  he  discovered 
that  the  adjoining  house  was  a  brothel  of  the  worst  description,  and 
that  families  in  the  neighbourhood  of  it  were  obliged  to  leave  their 
houses,  and  others  who  let  lodgings  were  unable  to  get  occupants. 
Comfoot,  the  owner  of  the  house,  was  fully  aware  of  this ;  but  it 
did  not  appear  that  the  agent  knew  of  the  objection  when  he 
answered  the  inquiry.  Cornfoot  neither  made  the  representation, 
nor  knew  that  it  had  been  made.  The  Court  of  Exchequer  held 
(Abingcr,  C.R.,  dissenting),  that  in  order  to  support  the  ^efenoe;, 
it  was  not  enough  that  the  representation  turned  out  to  be  untrue. 
It  must  be  proved  to  have  been  made  fraudulently.  The  mere 
knowledge  of  the  owner  and  the  mere  representation  of  the  agent, 
were  not  sufficient  to  constitute  together  a  defence.  Judgment 
therefore  went  for  Comfoot. 

(c)  Lord  Cranworth. 
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stipulated  rent     He  had  neither  himself  stated,  nor    the  national 

'  EXCIIAKGS 

COMTANY  or 


Ulasgou- 


aathorized  the  agent  to  state,  anything  Mse  or  decep- 
tive.   The  Court  held  that  the  plea  was  not  made  out      pjetebDbcw 
^y  evidence,  which  merely  showed  the  agent  to  have    ^^"^^"^  i^»<^"^- 
stated  (what  he  believed  to  be  true),  namely,  that 
there  was  no  objection  attaching  to  the  house.] 

[The  Lord  Brougham  :  In  Comfoofs  case  non  con- 
^Hhatthe  employer  had  nottold  the  agent  and  desired 
Mm  to  apprize  the  purchaser.  It  was  the  over  zeal  of 
the  agent  for  which  the  principal  was  not  to  suffer.] 

But  we  contend  that  this  action  can  be  defeated 

^^y  by  showing  that  the  Company  committed  the 

fraud  alleged.     The  action  is  by  the  Company.     The 

*^^wer  is  an  alleged  fraud,  not  hy  the  Company,  but 

^^  fact  on  the  Company. 

The  contract  here  is  a  contract  of  loan.     The  object 
^  to  recover  back  the  money  lent     Fraud  in  tkU 
^^Jxtract  is  not  alleged,  but  in  another  contract  with 
''^liich  the   Company    had   no   concern.     The    fraud 
averred  is  that  the  agent.  Barlow,  had  induced  the 
•*^^fenders  to  purchase   shares.     This  was   done  col- 
^^t^rally.     The  Defenders  ought  to  come  on  those  who 
deceived  them.     They  do  not  deny  the  receipt  of  the 
^oney,  but  they  say,  "  An  agent  of  yours  has  deluded 
^  into  making  an  imprudent  investment."     It  ought 
to  have  been  alleged  and  shown  that  the  Company 
had  been  guilty  of  a  fraud.     In  Dodgaans  case  (a)  it 
IB  laid  down  that  although  directors  fraudulently  in- 
ducing a  person  to  buy  shares  may  be   personally 
liable  to  him,  yet  they  cannot  be  considered  as  the 
body  of  shareholders  to  commit  a  fraud. 

[The  Lord  Chancellor  :  The  directors  here  do  not 
appear  to  have  had  authority  to  act  as  agents  of  the 
Company  to  sell  shares.] 

They  cannot  certainly  be  the  agents  of  the  Company 
to  commit  a  fraud. 

(a)  De  Gex  &  Smale,  85« 
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[The  Lord  Brougham  :  Aye ;  but  here  it  was  fi 
the  benefit  of  the  Company,  by  raising  up  the  val^ 
of  the  shares.] 

[The  Lord  St.  Leonards  :  If  you  will  buy,  I  wiC 
lend  you  the  money.] 

Still,  such  an  act  legally  will  not  bind  the  Compan; 
It  is  not  said  that  the  Company  lent  the  money  for  i 
purpose  of  getting  the  Defenders  to  buy  shares  with  i 

[The  Lord  Brougham  :    If  I  lend  you  40Z., 
advise  you  to  give  that  sum  for  a  horse  not  worth  20 
am  I  not  to  recover  back  payment  of  that  loan  ?] 

The  Defenders  were  themselves  members  of 
Company.  The  demand  should  have  been 
the  directors.  The  case  of  Dodgaon^  already  cited,  i 
confirmed  by  the  North  of  England  Bank  {Bernard 
case)  (a).  There  it  was  held  that  a  shareholder 
not  relieved  from  his  obligations  by  the  inaccurat  -• 
representation  of  the .  manager,  however  fi^udulen^ 
Here,  the  Plaintiflf  may  have  the  benefit  of  the  frau<]f 
and  yet  he  can  enforce  the  contract,  as  in  Comfoot'^ 
case.  Under  Railway  Acts,  the  directors  are  really 
the  Company,  but  here  this  is  not  so.  There  is  her^ 
no  contract  with  the  Company,  except  for  the  loan  of 
money.  The  law  is  well  stated  by  Lord  Campbell  in 
a  case  before  the  Queen's  Bench,  Oerliard  v.  Bates  (b). 

There  must  appear  to  have  been  authority  to  make 
the  representation  before  any  principal  can  be  bound 
by  an  agent's  representation. 

There  is  no  instance  to  the  contrary  on  record.      * 

[The  Lord  St.  Leonards  :  The  question  is  whether 
this  was  a  separate  transaction.  Were  those  who 
made  the  loan  the  same  pei'sons  as  those  who  induced 
the  purchaser  to  buy  ?] 

Even  supposing  them  one  and  the  same,  it  would 
come  but  to  tliis, — that  the  Company  have,  by  a  false 
representation  of  their  solvency,  induced  the  Defenders 
(a)  5  De  Gex  &  Snfale,  238.  (b)  EUis  &  Blackstone,  476. 
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to  buy  at  an  over- value.     Still  this  action  would  lie,    the  national 

-  BXCUAKGS 

because  the  doctrine  of  false  representation  would  not     ^"oli^ow^ 
apply.    The  Defenders  may  recover  from  those  who     peteiTdebw 
tave  deceived  them  the  difference  between  the  real    matheitdick. 
suid  fidse  value. 

[The  liOrd  Bbougham  :  There  is  the  element  of  the 
benefit  to  the  Company  by  the  result  of  the  purchase  ; 
Otherwise  the  case  would  have  been  the  same  as  that 
of  the  horse  which  I  put.] 

[The  liOBD  Chancellor  :  In  short  the  contract 
whicii  is  the  subject-matter  of  litigation  is  not  the 
ooiitract  in  which  the  fraud  occurred.] 

[The  Lord  St.  Leonards  :  Here  the  loan  is  made 
fojT  the  very  purpose  of  raising  the  shares.] 

The  loan  was  legal  and  unimpeachable ;  the  fraud 
^»lla,teral. 

[The  Lord  Bbouoham  :  I  have  an  estate  adjoining 
*^otlier,  and  I  tell  a  man  to  buy  the  other  for  500!.^ 
*^d  I  say  to  him  if  he  has  not  the  money  I  will  lend 
He  buys.  The  property  is  not  worth  50L  I 
^^ver  sell  my  own  property  at  the  enhanced  value. 
^^  oxtld  that  bar  my  demand  for  the  repayment  of  the 

^ooe.  ?] 

•Certainly  it  would  not.     The  cases  have  never  gone 

^^  G^j.     In  this  country  there  are  numerous  decisions 

^  'klie  same  effect,  both  at  law  and  in  equity.     They  are 

^  oollected  by  Mr.  Smith  (a)  (beginning  with  Paaley 

^-  freeman,  and  concluding  with  Ashton  v.  Taylor). 

^^  law,  therefore,  is  quite  clear,  and  we  trust  that 

y^Tir  Lordships  will  not,  by  affirming  this  decision, 

*8turb  it. 

Hr.   Willes,  with  Sir  Fitzroy  KeUy :  No  fraud  is 
attributed  to  the  bulk  of  the  shareholders  constituting 
the  Company.     Why  did  not  the  Defenders,  as  share- 
holders, inquire  into  Barlow's  authority  ?     In  his  mis- 
representations he  cannot  be  presumed  to  have  been 

(a)  2  Leading  Cas.  55. 
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the  agent  of  the  shareholders.  These  shareholders 
refuse  to  repay  a  loan  made  to  them  from  the  Company. 
There  must  have  been  doubts  raised  in  their  minds. 
They  do  not  aver  that  they  did  not  know  the  feet  that 
the  shares  had  fallen,  and  that  they  were  trying  to 
keep  them  up— rigging  the  market,  as  the  phrase  is. 

[The  Lord  Chancellor:  I  never  heard  of  the 
phrase  "  rigging  the  market."] 

Oneof  several  persons  borrows  money  belonging  to 
the  whole  of  them,  and  embarks  with  it  in  a  specula- 
tion recommended  by  a  person  equally  employed  by 
all  of  them.  Is  the  borrower  not  bound  to  repay? 
Can  the  fraud  of  the  person  who  acted  for  all — that  is^ 
for  the  borrower  as  well  as  the  others — ^be  any  answer 
to  the  demand  ?  Baron  Parke,  in  Cornfoofa  case, 
qualifies  the  doctrine  by  saying  that  the  fraud  must 
be  in  ffiaking  the  contract  There  is  a  distinction 
between  fraud  by  statement  and  by  concealment. 

[The  Lord  Chancellor  :  Bather  reticence.] 

The  fraud  by  the  agent  must  be  in  the  business  of 
his  agency  and  it  must  be  in  the  contract  sued  upon. 
Now,  Barlow  in  making  this  contract  of  loan  mis-stated 
nothing.  It  is  in  the  option  of  the  person  defrauded 
to  stand  by  the  contract,  but  if  he  acquiesce  he  will 
be  bound.  The  alleged  dolus  will  not  warrant  a  claim 
to  set  the  contract  aside,  because  it  is  not  dolus  dams 
locum  contractui. 

The  Solicitor  Oencral  (a)  and  Mr.  Anderson  for  the 
Respondents  :  The  Company  divided  the  brokerage 
charges  with  persons  named  Buchannan  and  KeiT,  as 
their  subordinate  agents.  The  Company,  moreover, 
were  themselves  actually  agents  for  the  Defenders. 
Again,  the  report  of  the  directors  was  adopted  by  the 
Company.  The  payment  of  the  dividend  shows  this^ 
It  is  not  necessary  to  establish  that  the  Company  were^ 

(a)  Sir  Richard  Bethell. 
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pwiddpant  in  the  fitiud     The  curcumstances  show    tuk  natiokai. 

*  ExcnAMOi 

authorifcy.    There  is,  first,  the  representation  contained      ^oSisnoV 
m   tie  report;   secondly,  the  representation  to  the     pktkr'drew 
oirecjtors ;  but,  thirdly,  here  is  an  allegation  of  repre-    matii>!w  dk  k 
seutations  by  Barlow.     These  together  support  and 
establish  the  defence.     A  cross  action  for  deceit  in  such 
*  case  is  not  necessary  by  the  law  of  Scotland,  although 
^e  rules  of  the  English  common  law  might  require  it, 
and  minds  manacled  by  those  rules  might  deem  it 
^dispensable. 

£The  LoBD  Chancellor:  What  I  have  seen  of 
Soo-fcch  law  does  not  induce  me  to  regard  with  any 
''^ffx^ct  the  superior  strictness  of  English  pleadings.] 

^[*liat  strictness  is  confined  to  the  common  law  tri- 

boixcds;    it  does  not  hold  in  equity.     Sir  Lancelot 

SB*'<^^U)eU  did  not  hesitate  to  give  relief  in  Stairibank 

V.    -^errUey  (ajy  where  the  directors  of  a  joint  stock 

cOOcxpany,  in  order  to  sell  their  shares  to  advantage, 

t^t^x-esented  in  their  reports  and  by  their  agents,  that 

tf^^  affairs  of  the  company  were  very  prosperous,  when 

^®y  were,  in  feet,  insolvent.     A  person  who  had  been 

iJ^uced  by  those  means  to  purchase  shares,  filed  his 

l>ill  to  be  repaid  his  purchase  money,  and  a  demurrer 

fir  want  of  equity  was  overruled.     The  two  things 

attempted  to  be  distinguished  are  really  one. 

In  Langridge  v.  Levy  (6),  doctrines  are  laid  down 
which  show  that  the  excessive  strictness  contended  for 
CD  the  other  side  is  not  always  enforced  at  common 
law;  and  the  decision  there  was  affirmed  in  the 
Exchequer  Chamber. 

Bepresentations  by  Directors  will  bind  the  Com- 
pany. This  was  the  precise  decision  of  your  Lordships 
in  Bumes  v.  Penndl  (a).  The  same  principles  are 
adopted  by  Lord  SL  Leonards  in  his  concise  view  of 

(a)  9  Sim.  556.  (b)  2  Mee.  &  WeL  519. 

(c)  2  House  of  Lords  Cas.  497. 

H 
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servation.'"  His  remarks,  at  the  same  place,  c 
Fuller  V.  Wilson  (6),  decided  by  the  Court  of  Queen 
Bench,  favour  our  argument.  The  rule  laid  doi» 
by  Lord  St  Leonards  is  consonant  with  natural  ju 
tice.  What  induced  the  borrowing  in  this  case  ?  Wh; 
the  false  representation  as  to  the  shares.  Therefoi 
dolus  malus  dans  Iocutti  contractui  is  establishei 
Brown  v.  Syme  (c),  Orahani  v.  North  British  Bank  (d 
But  the  most  remarkable  illustration  of  this  doetriii 
was  exhibited  in  a  recent  Scotch  case,  where  a  der 
to  a  distiller  sold  a  cask  of  whiskey  to  a  person  wl 
had  no  licence  to  sell  spirits,  and  at  ihe  request  of  th 
purchaser  he  sent  it  to  him  with  a  permit  in  the  nam 
of  another  person.  This,  under  the  Excise  Acts,  wi 
an  offence  punishable  by  a  fine ;  but  it  was  held,  neve; 
theless,  that  the  employers  were  liable  for  the  acts  < 
their  derk. 

Sir  Fitzroy  Kelly,  in  reply :  The  way  in  whic 
Cornfoot*s  case  has  been  dealt  with  by  the  Couri 
shows  that  the  reasoning  of  the  Solicitor  Oenayal  : 
untenable.  That  case  has  never  been  shaken.  On 
collateral  representation,  set  up  as  a  defence,  you  muj 
show  it  not  only  to  be  false,  but  false  to  the  knoT^ 
ledge  of  the  party  making  it.  Mr.  Smith's  (e)  notes  o 
Pasley  v.  Freeman  state  the  law  most  accurate!; 
The  agent  was  innocent  in  Cornfoot's  case ;  so  wi 
the  principal.  Then  what  are  the  facts  alleged  o 
this  record  ?  Are  the  statements  collateral  to  the  coi 
tract  ?    If  they  are,  they  cannot  be  relevant,  althoug 


(a)  P.  178.    (b)  3  Q.  B.  58.  See  Evans  v.  Collins,  5  Q.  B.  80 

(c)  12  Sh.  &  Dun.  636.  {d)  N.  S.  90?. 

(e)  Of  Mr.  Smith's  Notes  on  Leading  Cases,  Sir  Fitzrqj  Kd 

observed  that  he  helieved  there  was  not  an  error  to  be  found 

them  from  beginning  to  end. 
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shovn      and    known    to    be   &lse.      The   Defenders    the  natiokal 

BXCHAWOB 

bid  no  communication   except    with   Barlow,  and      ^o^SJJJw^' 
it  is  not  allied  that   he   miade  any  representation     psm^bBRw 
true  or  jSsJae.  He  merely  said  that  the  Company  would  mathbw  dioc. 
advance  the  money.     There  is  no  suggestion  that  the 
Company  confirmed  the  reports.  The  Solicitor  Oeneral 
''fus^tated  the  evidence  here.     The  Directors  made  the 
''^rt  to  the  assembled  shareholders.    It  does  not  say 
«^^t  they  knew  it  to  be  false,   still  less  that  the 
^SS^^te  shareholders  knew  it  to  be  so. 

^o  question   can   exist  that  there  were  separate 

^^fcers,  namely,  Buchanan  and  Kerr  ;  but  it  is  said 

^®*^  was  a  secret  understanding  that  the  Company 

*"^^d  have  a  half  of  the  commission,  although  this  is 

^^^     shown  or  alleged  to  have  been  known   to  the 

'^^'^ders.     With  respect  to  the  suggestion  which  was 

^^■^^^wn  out  by  one  of  your  Lordships  (a)  that  the 

^^'^^ort  below  might  order  a  transfer  of  the  shares  back 

^he  Company,  and  that  parties  might  thus  be 


itted    to    their    original    position,    the    case    of 

'^'^joaan  v.  Samuel  (6),  before  Lord  Cottenha/m,  shows 

the  mere  existence  of  cross  demands  will  not  be 

Lcient  to  induce  a  Court  of  Equity  to  interfere. 

~  ^^Ude  V.  Oihson  has  indeed  been  found  fault  with  by 

^^^^^^l  St  Leonard's  (c) ;   but  it  is  law.     Finally,  we 

■'^^^mife  that  the  circumstance  of  the  Defenders  having 

^'^^n  themselves  shareholders  makes  this  Case  different 

^^^Tn  all  others,  and  renders  it  inevitable  that  this 

^^ision  must  be  reversed. 


The  Lord  Chancellor  :  i^ord  chmceuor-s 

My  Lords,  this  was  an  action  brought  in  the  month 
of  August  1848,  by  certain  members  of  the  National 
Exchange  Company,  of  Glasgow,  to  recover  from  the 

(a)  Lord  St  Leonards.  (b)  Craig  &  Phil.  161. 

(c)  Sir  Edward  Sogden's  Law  of  Property,  p.  614. 

H  2 
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TiiB  National     Defenders  the  sum  of  600?.  with  interest  and  certain 
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^^Awow***      small  charges,  being,  as  they  allege,  money  advanced 

PKTi:B*'bBEw      by  them  in  order  to  enable  the  Defenders  to  purchase 

matmkw  Dick.     O'tO  sharcs  in  the  company  from  third  parties,  strangers. 

'°^  opini^.     '       My  Lords,  there  is  no  doubt  that  the  purchase  of 

these  shares  was  made  by  the  Company ;  that  it  was 
made  upon  the  account  of  the  Defenders,  and  made 
out  of  the  funds  of  the  Company ;  and  the  simple 
case  made  by  the  Pursuers,  the  now  Appellants,  is, 
that  this  was  a  loan  of  money,  or  in  the  nature  of 
a  loan  of  money,  by  them  to  the  Defenders,  and 
that  that  money  has  never  been  repaid ;  and  there- 
fore the  Company  seek  to  recover  the  repayment 
of  that  money  with  interest  and  certain  expenses. 
Inasmuch  as  there  is  no  doubt  that  the  advance  of 
money  was  made,  tlie  Case  so  stated  undoubtedly  pre- 
sents SL  privid  facie  case  on  the  part  of  the  Pursuers. 

Defences  were  put  in  to  this  claim,  and  certain  issues 
were  proposed  to  be  tried.  Whether  those  were  proper 
issues,  is  not  the  question  for  your  Lordships  to  decide. 
The  single  question  upon  which  the  House  is  called  to- 
adjudicate  is,  whether  the  Court  of  Session  were  iight= 
in  holding  that   the  statements  put  in  by  the  De- 
fenders constituted  a  relevant  defence  to  the  Case  ofl 
the  Pursuers. 

My  Lords,  the  main  ground  of  defence  is,  that  thie 
advance  of  money  was  made  by  the  Company  undcB 
circumstances  which  disentitled  the  Pursuers  to  ireafl 
it  as  having  created  any  debt  due  to  them  from  thm 
Defenders,  for  the  Defenders  aver  that  shortly  previous 
to  the  advance,  the  Company,  by  their  Directors,  ha^ 
fraudulently  represented  to  the  Defenders  that  tl^< 
affairs  of  the  Compjmy  were  in  a  flourishing  stai^ 
whereas  they  were  really  insolvent  or  nearly  so. 

The  Defenders'  statements  upon  that  head  are,  that 
"at  the  first  annual  meeting,  held  on  the  17th  Sep- 
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tember  1846,  the  Shareholders  were  presented  with  a    thk  national 

report,  bearing  that  the  Company  s  anairs  were  in  a      ^  ©[.'^J^®' 

prosperous   state,   and   that  the   Directors,    availing     pctk/drkiv 

themselves  of  the  discretion  allowed  tliem  by  the  con-    matmw  dick. 

tract,  had  resolved  to  declare  a  dividend  of  SI.  Gs.  8d.  ^'^''\^^"^'* 

per  cent,  which  was  accordingly  paid."     The   next 

statement  on   the  same  head  is,  that    "  the  second 

Annual  meeting  was  held  on  the  ICth  September  1847, 

when  a  report  was  submitted,  representing  that  there 

were  funds  sufficient  to  pay  a  dividend  of  eight  per 

cent.,  leaving  reserved  profits  to  an  amount  exceeding 

5,5O0i.,"  adding,  "  this  report  was  entirely  delusive."  ^ 

^e  statement  is,  in  effect,  that  this  was  a  fi-audulent 

^^misrepresentation. 

Next  the  Defendei*s  say  that  this  fraudulent  mis- 
representation was  a  concocted  report  upon  the  part  of 
"^^Ue  Company,  which  induced  them  to  enter  into  this 
^^'^ansaction,  into  which  they  would  not  otherwise  have 
^^tered.  And,  secondly,  they  say  that  the  Company, 
^y  their  Manager,  urged  the  Defendei's  to  make  the 
l^urchase,  and  offered,  if  they  would  do  so,  to  advance 
t.lie  money,  and  to  take  the  shares  as  a  security  for  the 
^payment,  which  they  would  not  enforce  till  the  shares 
^uld  be  sold  at  a  profit. 

Now  the  question  is,  whether  a  relevant  defence  is 
stated.  Undoubtedly,  if  the  contract  sued  on  was  ob- 
tained by  fraudulent  misrepresentations  on  the  part  of 
the  Plaintiffs,  no  Action  can  be  sustained  either  in 
Scotland  or  in  this  country,  or  indeed  in  any  countiy 
governed  by  any  known  sj^stem  of  law.  Certainly,  in 
this  country  and  in  Scotland,  a  contract  obtained  by 
fraud  may  be  treated  as  being  no  contract  at  all. 

The  Plaintiffs  say,  however,  that  no  such  case  is 
made,  because  the  fiuud,  even  if  there  were  a  fraud  on 
their  part,  was  not  a  fraud  leading  to  the  contract 
sued  on,  that  is,  the  loan.   ^They  say  that  the  loan 
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^'exotSob^^    was  an  independent  transaction,  unconnected  with  the 
^^SStfoow*'      fraud.     Secondly,  they  say  that  no  fraud  is  charged 

9  

P£TBB  Duw      against  the  Pursuers,  but  only  against  the  Directors^ 
matotw  Dick,     which  was  a  fraud  upon  the  Pursuers,  and  not  a 

fraud  by  the  Pursuers.  And,  thirdly,  they  say,  Sup- 
posing these  difficulties  were  all  removed,  still  that  the 
alleged  fraud  is  not  stated  with  sufficient  precisi<^ 
and  is  merely  a  general  allegation  of  falsehood,  whidi 
it  is  impossible  to  meet. 

I  must  confess  this  case  is  one  in  which  my  opim(m 
has  fluctuated  from  time  to  time  very  much  in  the 
course  of  the  arguments ;  but  I  have,  after  much 
deliberation,  come  to  the  conclusion  that,  quite  inde- 
pendently of  this  statement  of  fraud,  a  relevant  defence 
is  here  stated,  which  entitles  the  Defenders  to  resist  the 
demand,  even  supposing  that  there  had  been  no  question 
of  Directors^  no  question  of  Manager,  but  that  this  had 
been  a  single  suit  by  a  single  person  carrying  on  bua- 
nesa  I  come  to  that  conclusion  for  this  reason:  I 
think  that  the  real  result  of  this  statement  is,  that 
there  was  no  loan  at  alL  The  whole  transaction  must 
be  stated  together.  What  really  took  place  was  this, 
the  Pursuers  (I  will  suppose  they  were  merely  two 
individuals  carrying  on  business  in  partnership  as 
bankers  and  as  brokers)  say  to  the  Defenders,  There 
are  certain  shares  in  the  market  which  may  be  pur- 
chased  and  which  are  worth  50$.  a  share.  I  will  aasume 
it  was  very  much  for  the  interest  of  the  Pursuers  that 
tiiese  shares  should  be  purchased — but,  whether  they 
made  any  misrepresentation  or  not,  what  they  really 
say  to  the  Defenders  upon  this  statement  is  this,  K  you 
wish  to  purchase  these  shares,  we  have  such  confidence 
in  their  value,  that  if  you  like  we  will  as  your  agents 
make  the  purchase,  advance  the  money,  take  the 
shares  ourselves  and  hold  them,  and  not  call  upon 
you  for  payment  until  they  can  be  sold  at  a  profits 
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My  Lords,  I  think  that  is  the  Intimate  construe-    tui  natiom^ 
tionoif  the  ninth  statement,  which  is  this :  "  About  the      ^oSitSow ' 
month  of  October  1847,  before  Uie  Shareholders  were     vamDiKn 

AlTD 

aware  of  the  true  eondition  of  the  (Company's  affairs,    ^^thbw  pick. 

file  Defenders  were  urgently  solicited  by  Mr.  Barlow,  ^'"^ojSlfSSf*^' 

the  Manager,  to  purchase  additional  shares  of   the 

Company's  stock.     At  that  period  the  shares  began 

to  &11  in  the  market,  and  the  Directors  of  the  Com- 

pay  were  most   anxious    to   keep    them    up,    and 

etranteract  certain  rumours  unfavourable  to  the  sta- 

inlity  of  the  concern  which  were  beginning  to  get  into 

<^n!idaiion.     The  Manager  (which  I  take  it  must  in 

^  case  be  the  same  as  the  Company)  '^  assured  the 

I^^ders  that  the  Company  would  advance  the  neces- 

sary  funds  for  purchasing  the  shares^  and  that  the  stock 

^o^  be   heW   (that  is,  would    be    held   by  the 

^mpany  who  advanced  the  money)  "  imtil  it  could 

^  sold  at  a  profit  without  the  Defenders  being  called 

^^|xm  for  any  contribution  in  money."     Well,  what 

^^<Je8  that  amount  to  ?    I  wish  to  induce  you  to  pur- 

^kase  certain  shares ;  in  order  to  do  that,  so  great  is 

^y  confidence  in  the  value  of  those  shares,  that  if  you 

Vill  let  me,  as  your  agent,  make  the  purchase,  I  will 

Xnake  the  purchase  for  you  out  of  my  money,  and  not 

Tssi3l  upon  you  for  repayment,  but  take  the  shares  and 

Ice^  them  till  they  can  be  sold  at  a  profit,  when,  of 

course,  they  would  pay  for  themselves,  and  whatever 

was  the  profit  would  go  to  the  purchaser. 

Now.  suppose,  there  were  no  other  defence  than 
that, — I  confess,  having  turned  the  thing  over  and 
over  again  in  my  mind, — I  think  that  is  a  relevant 
defence,  because,  in  truth,  it  negatives  the  assumption, 
which  has  been  proceeded  on  all  along,  that  this  was 
a  loan.  A  loan  means,  in  ordinary  parlance,  an  ad- 
vance of  money  upon  a  contract  to  repay  it  at  the  will 
of  the  lender.    There  was  no  such  contract  at  all  here, 
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TuE  National    becausc  the  real  meaninff  of  this  was  Cassummir  the 

KXCILANGR  O  ^  «^ 

^fiiltoow***^  statement  to  be  accurate),  not  that  there  should*  be  a 
p«im'  dkew  right  on  the  part  of  the  pei*sons  who  made  the  pur- 
matmew  Dick,  chasc,  the  Company,  to  call  for  the  repayment  of  the 
'"'  ophiftm.  ^  *  money  when  it  should  be  their  pleasui^e  so  to  do,  but 
that  they  should  hold  the  sliares  whicli,  by  their 
representation,  they  were  confident  would  rise  and 
sell  at  a  i>rofit,  and  then  sell  them,  putting  so  much 
money  into  the  pocket  of  the  i>ersons  for  whom  they 
were  thus  aoting  as  agents.  Now,  to  the  conclusion 
at  which  I  thus  amve  by  tliis  short  cut,  I  confess, 
having  thought  the  thing  over  and  over  again,  I 
can  see  no  answer.  It  api^eai's  to  me  that,  inde- 
pendently of  the  questions  which  have  been  raised 
about  fraud,  and  as  to  how  far  the  Company  are 
bound  by  any  representations  l>y  the  Directors,  and 
how  far  there  are  proper  averments  of  fraud,  I  say, 
quite  independently  of  those  questions,  the  statements 
contained  in  the  defence  constitute,  as  it  appears  to 
me,  a  good,  valid,  and  relevant  defence  to  the  action. 
If  I  am  right  in  saying  that  there  never  was  a  loan, 
in  the  ordinary  sense  of  the  word,  that  there  was 
merely  a  purchase  as  agents  for  the  Defendera  upon  a 
special  contract,  to  be  repaid  only  in  a  particular 
manner,  it  would  seem  unnecessary  to  consider  the 
other  mattei-s  which  have  been  so  elaborately  argued 
But  I  should  be  reluctant  to  let  the  case  fall  tlirough, 
as  it  were,  upon  that  summary  solution,  vdthout 
explaining  to  some  extent  what  my  views  would 
have  l3een,  supposing  that  the  short  point  I  have 
stated  were  not  of  itself  a  relevant  defence. 

I  agree,  that  in  order  to  vitiate  a  contract  and 
to  make  it  a  nullity  by  reason  of  firaud,  it  must 
be  a  fraud  according  to  the  language  which  has 
been  so  often  quoted,  da'iis  locum  contradui.  That 
is,  if  the  Pui-suers  were  right  in  saying  that  the  loan 
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was  one  independent  transaction,  and  the  purcha»<^    ths  national 

^  *■  EXCHAKOB 

CoMPAWT  or 


Oioacow 
r. 


acotiier  independent    transaction,  the    circumstance 

that  the  Defenders  had  been  induced  by  the  fraud  of     Pvrn 'dbsw 

AMD 

the  lenders  to  make  the  allied  fraudulent  purchase,    matihw  pick. 
would  not  vitiate  the   transaction  of  the   loan.     I   ^^'^jStST*^' 
accede  to  that  argument.     I  think  that  if  I  fraudu- 
lently represent  to  another  that  something  in  the 
market  is  worth  1002.  when  I  know  it  is  not  worth 
100  pence,  and  he  says,  Upon  the  feith  of  your  repre- 
sentation, I  will  make  the  purchase,  but  I  have  not 
the  money ;  and  if  I  say,  Very  well,  I  wiU  lend  you 
the  money;  I  do  not  think  that  upon  that  loan  of 
money,  when  the  time  came  at  which  I  was  entitled, 
^Kioording  to  the  contract  respecting  the  loan,  to  sue 
for  the  money,  the  party  who  had  borrowed  could  say 
*8  a  defence  to  my  action,  I  should  not  have  borrowed 
^Ws  money  of  you,  if  you  had  not  told  me  that  the 
Diode  in  which  I  was  going  to  apply  the  money  was  a 
^Qcrative,  instead  of  being  a  disastrous  purchase.     I 
^^  that  would  not  have  been  a  dolus  dans  locum 
^^^^radui.     In  such  a  case,  the  party  who  lent  the 
^oney  might  recover  the  loan,  but  the  person  who 
^^  borrowed  would  have  a  right  of  action  to  recover 
y  '^ay  of  damages  against  the  lender  whatever  damage 
^^  tad  incurred  by  having  been  fraudulently  induced 
y  im  fiilsehoods  to  invest  the  money  in  an  improper 
^^<ie.    That  course  would  do  complete  justice.     I  do 
^^    think  any  other  course  would  do  complete  justice 
Buch  a  case,  because,  supposing   that  instead  of 
_     ^Kion  of  the  exact   siun,  the  purchaser   had   said, 
^^^  will   cost   600i.,  and   I  want   some   money  for 
^-^^e  other   purposes ;    if  you  will  lend   me  1,000?. 
"Vill  make  that  purchase:   that  would  have  been 
r^^^ally  a  fiuudulent  misrepresentation,  and  a  fraudu- 
^^^t  misrepresentation  that^  in  one  sense,  led  to  the 
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ruK  National    loan.     But  nobodv  could  Say  that  the  lender  coul 

EZCBAWOC 

coMPijjYOF     not  recover  any  portion  of  the  1,0001.  in  such  a  cas 

PETxrouw     There  are  no  means  that  I  can  see  of  apportioning  tii 

mathkw  Dick,     loan  SO  made.     The  answer  would  have  been,  in  thf 

'''^oS^^^'^'  ^^^®'  ^  ^  ^^'  ^^  ^^^y  ^^  ^^^^  separate  transaction 

You,  the  lender,  will  recover  your  money,  and  U 
person  who  was  firaudulently  led  by  you  to  inve 
that  mon€y  in  a  mode  in  which  he  would  not  lia^ 
invested  it  but  for  your  fiuud,  must  recover  in  i 
action  of  firaud  or  an  action  of  that  nature  against' t3 
person  who  so  deceived  him. 

Now,  that  I  take  to  be  the  law  both  of  Scotiai 
and  of  England,  and  I  should  think  of  mo»t  civiliee 
countries.  It  was  urged  by  the  learned  Solurito 
Oeneral  that  justice  might  be  done  by  forcing  th 
contract  upon  the  person  who  had  lent  the  money*  ^ 
do  not  think  that  wDuld  be  the  correct  mode.  I  knon 
no  principle  or  authority  that  could  enable  him  to  A 
that.  It  would  be  setting  off  against  a  liqnidttU 
demand  something  that  may  be  recovered  of  tl 
nature  of  unliquidated  damagea  I  think,  that  n< 
only  by  the  law  of  England  and  of  Scotland,  but  \ 
the  law  of  other  civilized  countries,  that  cannot  1 
done ;  the  inconvenience  of  it  would  be  excessive* 
a  person  has  an  actual  liquidated  money  demttn 
which  he  seeks  to  enforce,  the  amount  imdi^Hite 
it  would  be  unjust,  or  might  be  unjust  to  him,  i 
involve  him  in  a  question  whether  the  person  wl 
is  bound  to  pay  him  that  liquidated  sum  may  < 
may  not  have  a  right  of  action  against  him  upc 
some  collateral  matter  in  respect  6f  some  damaj 
on  account  of  which  he  may  have  a  right  of  actio 
for  a  fraudulent  representation,  or  for  an  asaaol 
or  for  a  trespass,  or  any  other  of  those  vario 
wrongs  which  may  be  inflicted  upon  the  man,  and  f 
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wUcb  he   may    be   entitled  to   compensatioiL      It    tu  NAnoKAi. 
i3  dear,  in  my   opinion,   that  that  cannot  be   the      ^SJSir*' 
case  either  by  the  law  of  England,  or  the  law  of    PKnaTbtsw 

AMP 

Sootiand,  or,  as  I  believe,  by  the  law  of  any  other    mathew  pick. 
oountiy.  ^"^ 

Aguii,  to  attempt  to  force  the  lender  of  the  money 
to  take  to  the  purchase,  as  it  is  said,  might  cause 
the  greatest  injustice.  There  might  be  cases  in 
vhich  that  might  do  justice,  but  there  might  be 
QMes  in  which  it  would  be  very  unjust.  Suppose,  for 
instanoe,  the  purchase  had  been  of  a  much  larger 
quantity,  and  suppose  the  person  had  only  borrowed 
a  portion  of  the  money ;  suppose  that,  in  this  case, 
he  had  borrowed  only  3002.,  is  the  lender  of  the  money 
to  take  to  the  whole  ?  Neither  upon  principle  nor 
authority,  is  there  anything  to  warrant  such  a  course 
as  that 

Thttefore  I  am  of  opinion,  that  if  the  loan  and 
th^  purchase  had  been  independent   transactions,  I 
^ould  have  agreed  with  the  Ap})ellants,  thattlie  doltia 
^^  not  a  dolvs  dans  locuin  contradui.      But,  as  I 
^^^  aheady  stated,  I  think  there  was  no  loan  inde- 
pendently of  the  purchase.    I  think  that  the  transac- 
^^^  cannot  be  properly  described  as  a  loan.     The 
^^pany  wished  to  induce  the  Defenders  to  purchase 
^  ^ares,  and  for  that  purpose  they  made  a  fraudu- 
^^   misrepresentation,  under  which  they  offered  to 
1^^^  the  purchase  for  them  on  the  terms  I  have 
^^''^^Kly  mentioned.      I  think   that  this   makes   the 
"^^^nce  of  money  not  an  independent  loan,  but  a 
^■^^    of   the    machinery   for    giving    effect    to    the 

"^^t  then  it  was  said,  taking  that  to  be  so,  still 

^^^^  was  no  fraud  on  the  part  of  the  Company  ;  the 

^•^^  it  was  said,  was  a  fraud  by  the  Directors,  and 
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^'e  ^'^"aiB*^     ^^^  ^  fraud  by  the  Company ;  tliafc,  in  fact,  the 
^Swo'Ir^'      pany  were  not  deceivers,  but  were  deceived. 
peteb'desw  Now,   upon   that  point  I  will   remark,   tliat 

matotw  Dick.     DirectoFS  of  this  Company  appear  on  this  record 
^'"'^''o^M^J^*  have  had  the  duty  of  superintending,  directing, 

naging,  and  transacting  the  whole  business  and 
cems  of  the  Company.   Part  of  that  duty  was  to  m. 
an  annual  report  as  to  the  state  of  the  concern.     I 
it  was  a  part  of  their  duty,  and  they  are  stated      i 
have  done  it,  as  we  know  it  is  the  invariable  cusbon. 
I  must  assume  that  it  was  a  part  of  their  duty    to 
make    annual    reports    respecting    the   state    of    tl^e 
concern,  and,  of  course,  to  make  correct  and  hone^st 
rcporta 

For  the  present  purpose,  I  will  assume  that,  i-^ 
order  to  raise  the  value  of  the  shares,  the  CompaiB-.^f 
fraudulently  misrepresented  the  real  state  of  the  coc^^' 
cem,  the  real  amoimt  of  its  assets,  and  the  real  amoufts--^ 
of  the  demands  upon  it.  The  question  is — what  is  th^^ 
consequence  of  the  Company  receiving  such  a  report  (c--^ 
you  can  separate  the  Company  from  the  DirectorB)ss.  ^ 
and  publishing  it  to  the  world  ?  I  confess  that,  in  my^^ 
opinion,  from  the  nature  of  things,  and  from  thc^^ 
exigencies  of  society,  that  must  be  taken,  as  betweei-^ 
the  Company  and  third  persons,  to  be  a  representation.^ 
by  the  Company.  The  Company,  as  an  abstract  being,  — 
can  represent  or  do  nothing.  It  can  only  act  by  i1 
managers.  When,  therefore,  tlie  Directors,  in  the 
charge  of  their  duty,  fraudulently  (for  I  assume  thu^ 
to  be  so)  for  the  purpose  of  misleading  others  as  to  the 
state  of  the  concerns  of  the  Company,  represent  the 
Company  to  be  in  a  different  state  from  that  in  whidb 
they  know  it  to  be,  and  the  persons  to  whom  the 
representation  is  addressed  act  upon  it  in  the  belief 
that  it  is  true,  I  cannot  think  that  society  can  go  on 
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without  treatinjor  that  as  a  misrepresentation  by  the    tue  national 
Company.     Otherwise,  companies  of  this  sort  would      ^S^iaJyr'*' 
be  in  this  extraordinary  predicament,  that  they  might     petkiTdiikw 

AND 

employ,  nay,  must  employ,  agents  to  caiTy  on  their    mathkw  pick. 
concerns,  and  that  those  agents  might  make  represen-   ^^SSS^^^' 
tions,  be  they  ever  so  false,  and  ever  so  fraudulent, 
and  yet,  nevertheless,  that  the  Company  might,  and 
must,  benefit  by  those  misrepresentations,   without 
being  at  all  liable  to  be  told.  That  is  your  fraud. 

It  was  plausibly  urged,   that  these  reports   were 
not  made    hy  the  Company,   but  to  the   Company. 
In  form,  that  is  so.     No  doubt  they  are  reports  made 
to  the  Company,     But  I  assume,  for  the  present,  that 
they  were  made  to  the  Company  under  such  circum- 
stances, that  what  they  so  report  is  known  and  in- 
tended to  be  known,  not  only  to  the  shareholders,  but 
to  all  persons  who  may  be  minded  to  become  share- 
wlders,  just  the  same  as  if  they  were  published  to  the 
'^orld.   I  repeat,  that  I  think  the  exigencies  of  society 
demand  that  the  reports  so  made,  and  so  circulated, 
should  be  deemed  to  be  the  reports  of  the  Company. 

It  was  pressed  upon  us,  that  the  contrary  doctrine 

*^^  been  held  in  a  case  decided  by  your  Lordships,  of 

*^y^nfieB  V.  Fennel,     To  every  word  of  that  decision  I 

^^>^  entirely  agree,  as  it  would  be  my  duty  to  do 

^^^n  if  I  did  not  go  along  with  the  reasoning.     But  I 

^^  go  along  with  the  reasoning.     There  the  represen- 

^^icn  was  made  by  a  person  who  knew  the  subject- 

^^tter  he  was  representing,  but  had  no  duty  to  per- 

^^^n  towards  the  Company,  he  being  just  in  the  same 

l^^^tion  towards  the  Company  as  if  he  had  been  a 

^^re  stranger.     It  was  the  duty  of  the  Directors  to 

^^^«tke  a  report  showing  correctly  the  state  of  the  Com- 

P'^ny.     It  was  no  duty  of  Mr.  Gilmour,  in  the  case  of 

^Umea  v.  Pennd,  to  make  any  representation  at  all 

^  to  that  which  he  did  represent ;  he  was  the  mere  law 
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riir  National    agent  or  sollcitoT  of  the  Companj.   He^  therefore, 

BZCHAKGE 

^GiTioow^'     speaking  ultra  vires  when  he  made  any  such  re; 
fbtee'drew      sentation ;  and  to  have  bound  the  Company  by  what 
mathcw  Dick,    he  80  Said  would  have  been  an  act  of  gross  injustice. 
''"'^op^SSr*"''       I  think,  therefore,  that  even  if  there  had  not  been 

the  ground  to  which  I  have  already  adverted,  it  must 
be  taken  that  the  representation  of  the  state  of  the 
Company  made  by  the  Directors  in  their  reports,  sup- 
posing them  to  have  been  circulated  by  the  authority 
of  the  Company,  that  is,  by  the  Directors,  (for  they 
were  the  very  persons  to  decide  what  was  to  be  done 
with  the  reports,)  must  be  taken  as  being  a  represen- 
tation made  by  the  Company  to  any  })erson  to  whom 
such  representation  was  made  by  the  Directora. 
Therefore,  if  it  be  a  fact  to  be  collected  fix>m  these 
statements  that  there  were  fmudulent  misrepresenta- 
tions made  by  the  Directors  in  their  annual  reports  to 
the  Company,  and  they  were  (as  they  may  be  assumed 
from  these  pleadings  to  have  been)  circulated  so  as  to 
mislead  the  Defenders,  I  think  that  must  be  taken  as 
being  the  fraud  of  the  Company. 

It  was  said  that  the  persons  imposed  upon  are 
the  Company, — that  the  Company  were  the  parties 
imposed  upon,  and  not  imposing,  and,  that  these  par- 
ticular Defendei-s  were  themselves  part  of  those  persons 
who  were  so  imposed  upon,  because  they  were  them* 
selves  the  owners  of  1,100  odd  shares  in  the  Company 
previously  to  this  purchase.  My  Lords,  I  do  not  think 
that  even  by  the  law  of  England,  the  drcumstanoe 
that  the  person  was  already  a  shareholder  would  have 
made  any  difference  in  a  transaction  of  this  sort.  I 
do  not  wish  to  bind  myself  upon  that  subject  con- 
clusively with  respect  to  the  law  of  this  countxy — ^but^ 
certainly,  by  the  law  of  Scotland,  a  shareholder,  even 
in  an  ordinary  partnership,  is  considered  as  having 
a  distinct   identity  fit>m   the   partnership.     We 
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continually  in    pleadings    in  actions  that  both   the    '^"^  national 
partnership  and  the  individuals  sue,  or  are  sued,  as      ^Sioow*' 
being  independent  parties.     It  is  quite  clear  to  my     peter'decw 
mind  that  the   individual  shareholders,  or  partners,     mathew  dick. 
have  a  right  in  a  transaction  of  this  sort  to  treat  ^^^^SS^^' 
themselves  as  something  different  from  the  Company, 
even  if  that  would  not  have  been  the  case  according 
to  the  law  of  England.     Therefore,  I  come   to  this 
ccKDcInsion,  that  if  the  Directors  in  the  discharge  of 
fteir  duty  of  making  these  annual  reports,  and  giving 
A  correct  representation  as  to  the  state  of  the  funds  of 
the  Company,  fraudulently,  and  with  a  view  to  raise 
the  value  of  the  shares  of  the  Company  in  their  annual 
Sports,  misrepresent  what  the  state  of  the  Company 
^  Under  such  circumstances,  that  third  persons,  or 
^^^'fiii  shareholders,  (who  for  this  purpose  we  may  treat 
•«  third  persons,)  are  deceived  and  act  upon  that  mis- 
^^^^^^esentation,  the  persons  so  deceived  and  so  acting 
-■^v-o  a  light  to  treat   themselves  as  having  been 
^••ticiElently  deceived  by  the  Company. 

^K^ffli  that  brings  me  to  the  last  question  in  this 

^^^ft,  which  is  this,— whether  or  not  the  fact  of  this 

^^^^^d  18  sufficiently  stated,   so    as    to  constitute  a 

^^^'^vant  defence  ?    I  wish  I  could  satisfactorily  come 

^  "the  oondusion  that  it  would  be  safe  for  your  Lord- 

'^^ps  to  decide   that  it    is    not  ^  relevantly  stated, 

^^^iKauae  I  must  remark  upon  this  case,   as  I  have 

^^aently  had  occasion  to  remark  in  other  cases,  that 

^t  is  most  lamentable  that  the  pleadings  in  Scotland 

^conducted  in  so  very  loose  and  vague  a  manner, 

iliat  when  the  House  is  called  upon  to  adjudicate  upon 

the  rights  of  parties,  half  its  time  is  occupied,  not  in 

deciding  what  the  law  is,  but  in  deciding  whether  the 

&ct8  are  so  stated  that  your  Lordships  have  before  you 

the  means  of  deciding  what  the  law  ia     I  wish  I 

oould  oome  satisfactorily  to  the  conclusion  that  this 
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The  National    agent  OF  sollcitor  of  the  Companj.   He,  therefore,  was 
^oSTiaJw**'     speaking  uUra  vires  when  he  made  any  such  repre- 

FKTBm*bftxw      sentation ;  and  to  have  bound  the  Company  by  what 

matbkw  Dick,    he  BO  Said  would  have  been  an  act  of  gross  injustice. 

^'"^o^mUS^.'^^*'       I  think,  therefore,  that  even  if  there  had  not  been 

the  ground  to  which  I  have  already  adverted,  it  musti^ 
be  taken  that  the  representation  of  the  state  of  th^ 
Company  made  by  the  Directors  in  their  reports,  sap-> 
posing  them  to  have  been  circulated  by  the  authoiit}^ 
of  the  Company,  that  is,  by  the  Directors,  (for  the"*- 
were  the  very  persons  to  decide  what  was  to  be  doi^ 
with  the  reports,)  must  be  taken  as  being  a  represec::: 
tation  made  by  the  Company  to  any  person  to  who-:^ 
such  representation  was  made  by  the  Directo^K- 
Therefore,  if  it  be  a  fact  to  be  collected  firom 
statements  that  tliere  were  fi*audulent  misrepreseni 
tions  made  by  the  Directors  in  their  annual  reports  ^ 
the  Company,  and  they  were  (as  they  may  be  assoiOjec 
from  these  pleadings  to  have  been)  circulated  so  as  to 
mislead  the  Defenders,  I  think  that  must  be  taken  as 
being  the  fraud  of  the  Company. 

It  was  said   that  the  persons  imposed  upon  are 
the  Company, — that  the  Company  were  the  parties 
imposed  upon,  and  not  imposing,  and,  that  these  par- 
ticular Defenders  were  themselves  part  of  those  persoH 
who  were  so  imposed  upon,  because  they  were  them- 
selves the  owners  of  1,100  odd  shares  in  the  Company 
previously  to  this  purchase.     My  Lords,  I  do  not  tlmik 
that  even  by  the  law  of  England,  the  drcumataaoe 
that  the  person  was  already  a  shareholder  would  have 
made  any  difference  in  a  transaction  of  this  sort.    I 
do  not  wish  to  bind  myself  upon  that  subject  oon- 
clusively  with  respect  to  the  law  of  this  country — ^bafc, 
certainly,  by  the  law  of  Scotland,  a  shareholder,  even 
in  an  ordinary  partnership,  is  considered  as  having 
a  distinct  identity  from   the   partnership.     We 
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conidnually  in    pleadings    in  actions  that  both   the    thk  national 
partnership  and  the  individuals  sue,  or  are  sued,  as      ^amI^ 
lieing  independent  parties.     It  is  quite  dear  to  my     peterOscw 

•  •      •  AHD 

mind  that  the   individual  shareholders,  or  partners,     maitosw  dick. 

b&ve  a  right  in  a  transaction  of  this  sort  to  treat  ^^^^^^mS^* 

themselves  as  something  different  from  the  Company, 

even  if  that  would  not  have  been  the  case  according 

tx>  the  law  of  England.     Therefore,  I  come  to  this 

fsonclusion,  that  if  the  Directors  in  the  discharge  of 

their  duty  of  making  these  annual  reports,  and  giving 

a  correct  representation  as  to  the  state  of  the  funds  of 

the  Company,  fraudulently,  and  with  a  view  to  raise 

tii6  value  of  the  shares  of  the  Company  in  their  annual 

T^eports^  misrepresent  what  the  state  of  the  Company 

^  under  such  circumstances,  that  third  persons,  or 

even  shareholders,  (who  for  this  purpose  we  may  treat 

^  tUrd  persons,)  are  deceived  and  act  upon  that  mis- 

^^ittentation,  the  persons  so  deceived  and  so  acting 

'^Te  a  light   to  treat   themselves  as  having  been 

^^dulently  deceived  by  the  Company. 

Then  that  brings  me  to  the  last  question  in  this 

^^te,  which  is  this,— whether  or  not  the  fact  of  this 

^ud  is  su£Sciently  stated,   so    as    to  constitute  a 

Levant  defence  ?     I  wish  I  could  satisfactorily  come 

to  the  conclusion  that  it  would  be  safe  for  your  Lord- 

^ps  to  decide   that  it    is    not    relevantly  stated, 

because  I  must  remark  upon   this  case,   as  I  have 

frequently  had  occasion  to  remark  in  other  cases,  that 

it  is  most  lamentable  that  the  pleadings  in  Scotland 

are  conducted  in  so  very  loose  and  vague  a  manner, 

that  when  the  House  is  called  upon  to  adjudicate  upon 

the  rights  of  parties,  half  its  time  is  occupied,  not  in 

deciding  what  the  law  is,  but  in  deciding  whether  the 

&ct8  are  so  stated  that  your  Lordships  have  before  you 

the  means  of  deciding  what  the  law  is.     I  wish  I 

could  come  satis&ctorily  to  the  conclusion  that  this 
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'^"ImSSm^    during  the  course  of  the  argument  and  since  it 

^^oS£olw*     in  considering  the  result  of  it  as  to  wbeth 

PfTKE  oecw     decree  of  the  Court  of  Session  could  be  affiroM 

MAnswOMx.    ^Yie  first  place,  I  go  along  with  my  noble  and  ! 

friend  in  lamenting  that  this  lax  course  of  p 
should  still  be  persisted  in  by  the  Court  below.  1 
doubt,  to  be  taken  somewhat  as  a  matter  of  p 
(according  to  the  remark  of  my  noble  and  ] 
friend,)  and  when  you  find  the  Court  below 
mously  approving,  or  at  least  not  disapproving 
course  which  the  pleadings  have  taken,  it  wc 
going  far  to  say  that  we,  in  a  matter  which 
much  a  matter  of  practice,  no  doubt,  revera 
judgment  upon  the  ground  of  those  pleading! 
radically  defective.  At  the  same  time,  permii 
add,  in  entire  agreement  with  the  opinion  of  m^ 
and  learned  friend,  that  if  it  is  the  practice  be 
is  mala  praxis.  And  this  is  not  the  first  x 
tenth  time  that  we  have  here  complained  of  thi 
of  those  pleadings  below.  Indeed,  I  well  reme 
case,  that  occurred  somewhere  about  five  years 
Irvine  v.  Kirkpatridc,  when  we  were  refem 
course  of  pleading  as  the  practice  in  the  Court 
and  when  various  instances  of  that  course  havu 
pursued  were  pressed  upon  our  attention,  upon  € 
ing  those  instances  we  found  that  there  was 
of  them  supported  by  any  judicial  decision,  i 
by  any  judicial  dictum  in  the  Court  below,  mi 
in  the  Court  abova  We  were  referred  to  cai 
doubt  those  cases  exist  in  books,  and  no  d< 
those  cases  it  was  to  be  found  that  that  oc 
practice  and  pleading  had  been  pursued — butw 
not  one  single  authority,  even  in  the  dictu 
Judge,  sanctioning  the  practice  in  those  cases  t 
we  had  been  referred. 

I  take  it,  however,  that  we  are  now  in  this 
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be  satisfied  with  the  allegations  as  being  sufficiently    ^J|J^«V'' 
distinct,  because  the  Court  below  have  held  that  they       olamow  ' 
aie  not  open  to  objection,  and  that,  in  effect,  fraud  is 
to  be  alleged  thus  :  not  by  stating  that  representations 
were  made  by  A  to  B,  which  form  the  ground  of  the    '    opMom, 
contract  between  them,  and  that  they  were  so-and-so, 
(stating  the  substance  of  the  misrepresentation,)  and 
^i  the  said  representation  was  untrue,  because,  in 
truth  and  in  fact  so-and-so  took  place,  or  so-and-so 
^^  the  &ct,  instead  of  tliat  which  was  stated     In- 
stead of  such  specific  allegations  we  are  told  that  "  This 
^port  was  entirely  delusive ;  no  sufficient  allowance 
"^  been  made  for  bad  debts," — and  so  on,  giving  no 
P^ftiealars  upon  which  they  ground  the  averment  that 
*^  was  delusive.     And  "  the  Defenders  were  prevailed 
^^n  to  enter  into  this  transaction  by  gross  firaud  and 
^^^fepepresentation."    "  The  reports  of  the  Directors  and 
^e  statements  of  their  Manager  were  a  tissue  of  false- 
^t)od«."     Pleading  ought  not  to  be  rhetorical  or  meta- 
t^rical ;  it  ought  to  be  strict  and  accurate.  Language 
^>iight  to  be  used  other  than  the  language  of  metaphor ; 
*•  and  at  the  time  when  the  Company  undertook  to 
^ct  as  brokers  for  the  Defenders,  and  to  advance  the 
Iprice  of  the  stock,  they  concealed  the  fact  that  the 
^tffairs  of  the  Company  were  utterly  desperate."  That 
J8  also  a  metaphor,  not  a  strictly  accurate  expression. 
It  \b  more  or  less  fanciful  and  metaphorical,  "  and  that 
the  stock  which  they  professed  to  purchase  was  of  no 
Talne,  and  might  entail  a  serious  loss  on  those  who 
acquired  it."     However,  we  shall  take  this  as  the 
Court  below  have  taken  it,  to  amount  to  a  sufficientiy 
specific  charge  of  fraudulent,  wilful  misrepresentation 
— ^misrepresentation  in  part  and  concealment  in  part. 
I  pass  by  the  other  doubt,  which  at  different  times 
pressed  upon  my  mind  during  the  course  of  the  argu- 
ment, as  to-  how  &r  the  representation  which  is  stated 

I  2 
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^"Excillfo^K^''  ^0  have  been  made,  be  it  vague  or  be  it  specific,  is 

olasoow  stated  distinctly  to  have  been  made  by  the  parties. 

I'KTKB  bB,:«  j^  jg  j^Q^  distinctly  stated  ;  but  taking  it  altogether, 

matuew^di.  ::.  ^Q^jj^giy^  ^^^^^  ^j^g  Fcport  was  made  to  the    meeting, 

Lord  Brougham's  Tiii-r\»  5ati. 

otnniom,  that  tlic  Tcport  was  made  by  the  Directors,  and  that 
the  Manager  made  a  representation  (it  is  rather  from 
what  is  said  by  the  Manager  than  from  what  is  said 
to  have  passed  at  the  meeting,  that  I  conceive  this  to 
be  brought  home  to  the  parties;,  taking  it  altogether,  I 
will  assume  with  my  noble  and  learned  friend  that 
the  statement  or  misstatement,  be  it  vague  or  be  it 
specific,  is  brought  home  by  averment  to  the  partiea 

We  tlien  come,  assuming  these  preliminary  difficul- 
ties to  be  got  over,  to  what  the  substance  of  the  case 
is.     Now,  if  my  opinion  had  not  been  shaken  by  the 
statement  of  my  noble  and  learned  friend,  who  also 
originally  held  tlie  opinion  that  I  did  with  respect  to 
the  contract  of  loan  being  separate  from  the  contract 
of  purchase,  if  I  had  continued  to  be  of  that  opinion^ 
and  if  the  new  view  of  the  case  taken  by  my  noble 
and  learned   fi'iend  had   not    struck   me    as    being 
correct,  I  shoidd  then  have  found  myself  unable  to 
concur  in  the  proposition  that  the  interlocutors  ap- 
pealed from  should  be  affirmed  ;  for  I  take  the  case  to 
have  been  this : — The  Company,  being  minded  to  have 
the  value  of  its  shares  in  the  market  kept  up  by  the 
purchase  of  shares  by  the  present  Respondent,  suggest 
to  him  that  he  ought  to  go  into  the  market  and  buy 
those  shares ;  and  in  order  to  remove  any  difficulty 
from  his  way  in  making  that  purchase,  they  offer  to 
advance  him  a  sufficient  fund,  600i.  and  odd,  by  way 
of  loan,  wherewithal  he  might  be  able  to  make  the 
purchase  which  the  Company,  for  their  own  interest, 
in  order  to  keep  up  the  price  of  the   shares,   were 
desirous  that  he  should  make.  They  make  a  misrepre- 
sentation of  the  value  of  the  shares ;  they  are  really 
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worth  501  in  the  market,  and  they  represent  to  tlie    the  natioxal 

"  '■  EXCHAKGS 

party  that  they  are  worth  ]  OOL  ;  but  they  lend  him      ^SJg  Jw""" 
the  loot,  or  whatever  may  be  the  sum  required  to     Fi£TBm''bKEw 
make  the  purchase,  in  order  to  facilitate  the  transac-    matpew  diok. 
tion,  and  it  turns  out  that  they  deceived  him  for  their  ^'^"^'t^iHSSt*"^* 
own  purposes.     That,  however,  is  immaterial ;  they 
deceived  him,  and  he  bought  for  lOOZ.  shares  which 
proved  in  reality  not  to  be  worth  more  than  501. 

Now,  it  is  quite  clear  that  he  had  an  action  against 
them  for  that  Mse  representation.     It  is  quite  cleai- 
that  for  the   quantwin   damnijicatua  by  that  feilse 
^presentation,  and  by  the  purchase  which  the  false 
'presentation  induced  him  to  make,  he  has,  past  all 
^ubt,  an  action  against  those  who  made  the  misrepre- 
®^tation.     But  is  he  not  to  repay  the  loan  of  money 
^hich  they  lent  him  ?     Did  he  not  voluntarily  take 
^t  loan  from  them  for  the  purpose  of  enabling  him 
*o  purchase   the   shares?     No  doubt  he  bought  the 
Snares  owing  to  their  misrepresentation,  and  suffered 
H  loss.     But  he  borrowed  the  money  from  the  Com- 
pany.    And   is   he   not  bound   to   repay  that  loan, 
though  he  may  have  an  action  against  the  Company 
for  their  misrepresentation  ?     If  the  Company  bring 
their  action  against  him  for  the  repayment  of  the  loan, 
he  cannot  set  off  in  tort  agjiinst  the  Company  any 
claim  that  he  may  have  against  them  for  their  mis- 
representation in  having  deceived  him.     But  is  he  not 
bound  to  repay  the   loan  ?     That    is   the  question. 
No  doubt,  if  the  whole  is  mixed  up  together,  and 
taken  to  be  one  transaction,  it  may  be  liable  to  a 
different  construction.     But  then  this  occurs.     Is  he 
to  retain  the  shares  worth  oOl.  ?    He  is  told  they  were 
worth  iOOl.,  whereas  they  are  only  worth  oOl.     The 
Company  lends  him  enough  to  purchase  them.     That 
loan,  it  is  said,  is  part  of  a  fraudulent  transaction,  and 
is  to  be  taken  as  not  having  been  made.     It  is  to  be 
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^mSob^  held  that  no  loan  took  place.     But  is  he  to  retain  the 

^^^!^^  shates  worth  only  502.^  and  not  to  pay  back  the  monsei 

pnn  Duw  which  the  Company  advanced  him  in  order  to  eaabli 

lUnBwDics.  jjjjjj  ^  purchase  them  ?  My  noble  and  learned 


offtSi.  view  of  the  case  is  calculated  to  get  over  thai-  diffi* 
culty,  because,  though  he  does  not,  upon  the  whok^ 
deny  that  the  judgment  below  may  stand  upon  the 
ground  upon  which  alone,  be  it  observed,  it  is  put^  and 
upon  which  alone,  I  rather  think,  upon  examining'  the 
pleadings,  it  could  be  put,  yet,  my  noble  and  learned 
friend,  though  not  denying  the  possibility  of  affirming 
the  judgment  below  upon  that  ground,  holds  thai 
this  is  the  real  nature  of  the  transaction^  and  thereby, 
I  admit,  if  this  view  is  well  founded,  it,  to  a  certain 
extent,  no  doubt,  gets  over  the  difficulty  that  T  have 
stated  with  respect  to  retaining  the  shares,  such  as 
they  are,  whatever  their  real  value  may  be. 

It  is  said,  ''  The  manager  assured  the   Defenders 
that  the   Company    would    advance    the    necessary 
ftlnds  for  purchasing  the  shares,  and  that  the  stock 
would  be    held  until  it  could  be  sold  at  a   profit.'' 
Now,  if  it  had  stopped  there,  I  should  have  had  no 
doubt  whatever  that  my  noble  and  learned  friend 
would  have  had  a  right  to  put  it  in  the  way  he 
did,  that  it  was  an   undertaking   upon  the  part  of 
the  Company  in  lending  the  money  not  to  call  upon 
them  for  the  repayment  until  that  event  took  place — 
"until  the  shares  could  be  sold  at  a  profit.''      But 
I  am  afraid  that  what  follows  renders  that  somewhat 
doubtful,  for,  after  the  statement  "that   the   stock 
would  be  held  until  it  could  be  sold  at  a  profit^"  it 
goes  on  to  say,  "  without  the  Defenders  being  called 
upon  for  any  contribution  in  money,  the  Company 
being  secure  by  the  large  amount  of  stock  held  upon 
joint  account."     That  seems  to  me  to  be  an  under- 
taking, not  to  the  effect  that  they  will  not  call  upon  the 
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party  borrowing  for  repayment  of  the  money  until  a    tu  katioxal 
rae  in  valcie  took  plaoe,  but  only  an  undertaking  that      ^^oSSgIvT 
he  should  be  saved  harmless  from  any  call  upon  him     pbtu^rew 
in  mpecfc  of  those  share.,  « the  Company  being  secure    m.«^d.c.. 
hy  the  large  amount  of  stock  held  upon  joint  account.''  ^^<^1SK^*^ ' 

Upon  the  whole,  my  Lords,  I  retain  very  consider- 
able doubts  upon  this  subject.  Had  it  not  been  for 
the  view  taken  by  my  noble  and  learned  friend,  those 
doubts  would  have  been  so  strong  as  to  have  prevented 
nie  from  concurring  in  the  Judgment  of  Affirmance. 
But,  upon  the  view  taken  by  my  noble  and  learned 
friend,  I  go  so  £eu:  with  him  as  not  to  object  to  that 
Judgment  of  Affirmance. 

The  Lord  St.  Leonards  :  ^^  j^rd*- 

My  Lords,  I  shall  be  very  short  in  the  observations        opfmtm. 
which  I  have  to  address  to  your  Lordships,  after  the 
very  elaborate  manner  in  which  tins  case  has  been  dis- 
ousBed  by  my  noble  and  learned  friends.      My  opinion 
is  in  fisivour  of  the  Respondents. 

My  Lords,  I  entirely  agree  with  the  observations 
which  have  been  made  as  to  the  laxity  in  the  Court  of 
Session  with  regard  to  their  pleadings.  It  has  arisen, 
in  a  great  measure,  I  take  it,  from  their  allowing 
relevant  and  irrelevant  defences,  and  also  from  the 
mixture  of  law  and  equity,  wliich  some  persons  are  so 
anxious  to  introduce  into  this  countiy.  When  they 
do  so,  I  hope  they  will  be  kind  enough  to  adopt  some 
machinery  which  will  prevent  us  from  falling  into  the 
errors  to  which  that  combined  system  has  led  in 
Scotland. 

Lord  Brouoham  :  That  is  quite  necessary. 

Lord  St.  Leonards  :  My  Lords,  the  first  question 
is,  whether  there  is  a  relevant  defence  ?  We  have  to 
decide  that.  We  have  not  the  issues  to  settle ;  that 
remains  for  the  Court  of  Session.      But  is  there  a 
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relevant  defence?  I  entirely  concur  in  this  view, 
that  if  this  were  a  case  in  this  country,  I  should 
be  very  slow  to  think  that  there  was  a  relevant 
defence.  We  do  not  admit  of  general  charges  of  fraud 
as  even  a  defence,  but  we  expect  a  party  to  set  fortii 
what  is  the  precise  ground  upon  which  he  makes  out 
the  fraud.  For  example,  in  a  Court  of  Equity,  a  man 
cannot  simply  say  that  he  has  been  deceived  and 
defrauded,  but  he  must  tell  the  Court  how  he  has 
been  deceived  and  defrauded ;  and  then  the  Court  is 
enabled  to  form  its  own  judgment  whether  the  £sict8 
allefjed  do  make  out  the  alleged  fraud  or  not. 

Now,  if  I  undci^stand  the  law  of  Scotland,  Uie 
Courts  of  Scotland  have  adopted  a  different  rule,  and 
there  are  many  cases  in  which  general  allegations 
have  been  deemed  sufficient  to  let  iu  a  defence,  w> 
that  there  might  be  issues  upon  the  particular  facta. 
And  it  is  upon  that  ground  that  I  think  that  in  this 
case  the  general  allegations  are  sufficient  to  form  a. 
relevant  defence. 

It  is  stated  in  the  defence  to  the  summons,  **  About> 
the  month  of  October  18 1-7,  before  the  shareholders 
were  aware  of  the  true  condition  of  the  Company's 
affiiii*s,   the   Defenders    were    urgently   solicited    by 
ilr.  BarloW;  the  manager,  to  pui'chase  additional  shares 
of  the  Company's  stock.     At  that  i>eriod,  the  shares 
began  to  fall  in  the  mai-ket,"  and  so  on.     I  do  not 
(juite  go  along  with  my  noble  and  learned  friend  who 
spoke  hist,  as  to  the  construction  of  this  jmrt  of  the 
sentence,  although  there  is  a  portion  of  it  which  is 
undoubtedly  ambiguous.     '^  The  manager  assured  the 
Defenders  that  the  Company  woiUd  advance  the  neces- 
sary funds  for  purchasing  the  shares,  and  that  the 
stock  would  be  held  till  it  could  be  sold  at  a  profit^ 
without  the  Defenders  being  called  upon  for  any  con- 
tribution in  money."    That  makes  it  i>erfectly  dear  to 


CASES   IN   THE   HOUSE   OF   LORDS. 


137 


my  mind  what  the  representation  was — "  You  shall 
never  be  called  upon  for  any  money  at  all  in  regard  to 
tliis  purchase  of  shares.     We  think  there  will  be  sure 
to  be  a  profit,  and  we  will  keep  them  until  that  profit 
is  realised ;  you  will  have  the  benefit  of  them,  and  no 
loss  will  ever  come  upon  you."     But  the  concluding 
sentence,  I  confess,  I  do  not  understand  :    "  The  Com- 
pany being  secure  by  the  large  amount  of  stock  held 
npon  joint  account."     Now,  that  does  not  allude  to  a 
general  call  upon  the  Defenders  to  add  to  the  joint 
stock  of  the  Company,  but   it   alludes   here   to   an 
advance  of  money  in  respect  to  these  shares  which 
hAve  been  thus  purchased.     But  that  concluding  pas- 
^ge  I  do  not  understand.     However,  the  representa- 
tion is,  that  they  were  to  purchase  for  him  the  shares, 
^tich  were  sure  to  produce  a  profit;  that  they  will 
keep  them  till  the  profit  is  realised,  and  that  he  never 
**^«tll  be  called  upon  for  any  contribution.    The  allega- 
^<^ix  then,  after  stating  that  the  Defenders  relied  upon 
^*^^i5e  representations,  and  so  on,  goes  on  in  general 
*^^*ins  to  say :  "  This  transaction  was  based  upon  gross 
^'^Xid  and  misrepresentation/'     Then  they  state  why. 
^Ow,  there  is  a  distinct  allegation,  general,  no  doubt, 
^^t  clearly  a  distinct  allegation,  of  gross  fraud  and 
^^^^representation. 

Now,  if  you  will  turn  to  the  actual  pleas  which 
^ere  pleaded  in  law  upon  these  statements,  one  of  them 
is  this:  *'  More  particularly  as  the  National  Exchange 
Company  a^^ted  as  the  brokers  for  the  Defend  era  in 
purchasing  the  stock,  and  prevailed  upon  them  to  do 
so  by  gross  fraud,  concealment,  and  misrepresentation, 
the  Pursuers  are  barred  from  claiming  payment  of  any 
advances  on  account  of  these  shares."  That  is  a  clear 
plea,  which  would  have  to  be  proved  at  law,  and 
which  goes  upon  fraud  against  the  Company. 

My  Lords,  you  will  find  again,  in  the  condescend- 
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enoe,  the  Btatement  repeated  of  the  representation 
that  they  were  not  to  be  called  upon  to  pay,  but  that 
it  should  be  held  till  it  could  be  sold  to  a  profit.  You 
will  find  that,  upon  the  case  as  it  was  originally  made 
up,  and  again  in  the  second  plea,  you  have  the  same 
plea  as  I  have  already  read.  And,  therefore,  in  point 
of  fact,  as  the  record  was  made  up  ultimately  by  the 
Lord  OrcUnary,  there  was  a  plea  in  law  which  would 
make  it  a  defence,  that  the  Company  had  acted  as 
brokers  and  otherwise  in  this  purchase,  and  had  acted 
fraudulently  in  so  doing.  It  appears  to  me,  therefiore^ 
that  by  the  law  of  Scotland  (though  I  wish  it 
were  otherwise)  this  record  does  show  a  relevant 
defence. 

We  are,  then,  brought  necessarily  to  the  real  fiMsts 
of  the  case,  which  lie  in  a  very  small  compass  indeed. 
Independently  of  the  questions  which  arise  upon  the 
representations    made    by    the    Company    in    their 
reports,  (upon  which  my  noble  and  learned  Mend 
on  the  woolsack  has  already  so  much  enlarged,)  there 
were  specific  representations  made  by  the  Company, 
or  by  their  manager,  to  these  particular  Defendera 
And,  for  the  moment,  I  will  put  it  out  of  sight  that  « 
the  Defenders  themselves  were  shareholders  in  the  ^ 
Company.     Now,  with  respect  to  these  reports,  in  - 
which  very  often  Directors  have  indulged  their  fioicy  " 
considerably,  and  not  always  consulted  the  exact  fiausts,  - 
it  is  one  thing  to  say  how  fer  the  representation  so- 
made  is  to  affect  third  persons,  and  how  far  it  is  to» 
afiect  the  Company.     This  is  not  a  case  in  which  the 
question  is  whether  a  dealing  between  two  third  par- 
ties could  be  affected  by  the  representations  in  their 
report,  which  I  am  clearly  of  opinion  it  could  not — 
that  is  to  say,  if  John,  believing  the  representations  o£ 
the  Company,  had  gone  into  the  market  and  bought 
of  Thomas  shares  which  Thomas  had  to  sell,  John 
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oonld  never  have  been  reUeyed  firom  hiB  contract    TuNAxioaa 
bmose  he  had  believed  the  representations  of  the      ^SSHm* 
OompaQj  th&t  they  were  floarishing  and  paying  pro^     PBxn'oistr 
pcriy  a  dividend  out  of  profits,  and  not  as  it  might    mamiwihoic 
iom  out,  and  as  often  has  been  the  case,  out  of  capital     st,  ^'^'^ 
Ibis  is  not  that  case ;  but  this  is  a  case  in  which,  if 
ilifi  Company  made  a  misrqsresentation,  or  if  their 
aanager  made  a  misrepresentation,  which  binds  them. 
In  acting  as  their  agent,  the  Company  were  to  have 
Ae  benefit  of  that  misrepresentation ;  and,  therefore, 
it  is  a  case  in  which,  if  the  Company  put  forth  repre- 
'sniations.which  were  fiJse,  in  order  to  keep  up  the 
^ue  of  their  shares,  and    if   dealing  with    these 
^^^nders  they  were  to  reap  a  benefit  by  those  feJse 
^i^esentations,  that  benefit  would  throw  upon  them 
™®   obligation  which  attaches  to  persons  who  make 
'^'^^  representations  to  those  with  whom  they  deal. 

■^ow,  what  was  the  situation  of  the  Company? 
""^^  Company  were  bankers,  money-lenders,  and 
™^ls:ers — they  acted  in  all  those  capacities  of  bankers, 
'"^Xiey-lenders,  and  brokers,  and  they  particularly  had 
*  XH)wer  to  lend  money  upon  shares.  The  allegation 
•^^^l^fore  is  this :  You,  the  Company,  in  these  various 
^^^iracters,  have  induced  me,  the  Defender,  to  buy 
^^^jes  in  a  falling  market,  representing  to  me  that  they 
^^re  of  value,  when  you  knew  they  were  valueless ; 
^^d  in  order  to  induce  me  to  do  so,  you  said  you  would 
Mvance  me  money  in  your  capacity  as  money-lenders 
V>  buy  them ;  and,  further,  in  order  to  carry  on  this 
^nsaction  <you  told  me  that,  in  your  capacity  as 
Wokers,  you  would  buy  the  shares  for  me  in  the 
Market,  acting  as  my  brokers ;  and,  consequently,  I 
fell  into  this  trap  (for  such  it  must  be  considered  to 
be).  I  said  I  will  take  these  shares  if  you  will  advance 
the  money,  and,  with  the  assurance  that  it  was  all 
profit  and  no  loss,  that  the  Company  would  be  perfectly 
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secure  in  some  way  which  I  do  not  understand,  and 
that  they  therefore  said,  We  will  take  upon  ourselves 
that  risk.     Now,  what  was  the  way  in  which  they 
attempted  to  cany  the  transaction  into  effect  ?    First 
of  all,  the  brokerage  was  carried  on  through  other 
brokers,  and,  therefore,  at  first  it  appeared  to  me  that 
it  would  have  been  difficult  to  maintain  that  these 
persons,  the  Company,  had  acted  as  brokers,     I  will 
presently  show  your  Lordships  that  it  admits  of  no 
doubt ;  but  it  appears  that  they  did  ostensibly  act 
through  other  brokers,  although  it  was  their  own  act 
through  those  brokers,  aod  the  shares  were  bought.   « 
The  Company  charged  8  per  cent,  upon  their  advances,,^ 
besides  charging  half  per  cent,  for  commission  for  their—:: 
advance  ;  they  did  not  mean  to  damnify  themseb 
very  much  in  this  transaction.     No  doubt,  ultimately, 
they  have  withdrawn  both  those  charges  in  the 
of  the  litigation.     Ultimately  in  the  Court  of  Sessioi 
there  was  no  claim  for  the  8  per  cent.,  and  there 
no  claim  for  the  commission,  but  that  was  the  trans — * 
action  as  it  took  place. 

Now,  what  was  the  real  transaction  ?    No  doubt  th^^ 
Defender  was  induced  to  write  to  the  brokers,  and  h^^ 
writes  to  them  to  buy  certain  shares.     We  were  a 
deid  puzzled  by  the  accounts,  but  upon  looking 
them  they  are  very  easily  explained :    You  have  twc^ 
accounts,  one  of  which  is  very  damaging  to  the  Com — 
pany,    and   there  is   another  account,  which   is  tht 
broker  s  account.     Now,  it  was  asserted  that  in  thi 
account  of  the  purchases  for  the  Defenders  by 
Company,  the  charge  of  commission  of  3Z.  was  a  chaxg^ 
of  brokerage,  but  it  was  no  such  thing.     The  trans^ 
action  was  exactly  this:    Tlie  Defenders  bought  of 
T.  O.  Buchannan  and  L.  IL  Kerr,  accountants  and 
brokers,  200  shares ;   you  Avill  find  that  the  whok 
charge  for  the  ])urchase,  with  the  expenses  and  the  oom- 
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mission  of  5i.,  was  SOU.  2s.  2d.     They  then  give  credit    ^^^cnV>oK 
in  tiiat  account  for  half  the  commission  ;  if  you  deduct        Glasgow 
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that,  it  explains  the  transaction  at  once.     The  brokers      ^""*  J^*** 
were  employed  by  this  Company,  who  were  themselves    *  *™f^ 
brokers  and  bankers.     The  brokers,  therefore,  in  the     •^'-  '^fTHf'^*' 


common  market  charged  them  one  half  commission  ; 
that  is,  they  divided  the  commission  with  the  bankers 
who  employed  them,  consequently  they  deduct  that 
half  of  oi.,  21.  lOit.  Now,  if  you  turn  to  the  other 
accoimt,  you  will  find  that  the  exact  sum  paid  for  the 
200  shares  and  the  sum  charged  to  the  Defenders  by 
the  National  Exchange  Company  is  50 H.  12s.  2d.  If 
you  deduct  that  sum  from  the  oOlZ.  25.  2d.  you  will 
find  there  is  a  balance  of  21.  10.<?.,  which  is  precisely 
"*tf  the  brokerage  which  was  deducted  in  that  ac- 
count 

*te  result  of  that,  therefore,  is  this,  that  the  Ex- 
^*tige  Company  did  not  charge  the  Defenders  with 
^^^^  than  they  paid  for  brokerage  ;  which  proves  that 
^^y-  were  buying  themselves  as  brokers  for  the  parties. 
^Xi,  if  you  will  look  at  the  end  of  the  account,  if  you 
^^t  to  account  for  the  31.  commission,  you  will  find 
^ti  it  is  precisely  what  it  pur[)orts  to  be,  half  per 
^^t.  upon  the  whole  advance  of  money  upon  all  the 
^*^Tes — just  exactly  3/.     That,  therefore,  shows  clearly 
^^t  the  3^.  commission,  which  has  been  given  up,  and 
^^  21.  lOs.  were  not  charged  to  the  purchasers.     Then 
^^ok  at   the   heading   of  this  account,  which  is   the 
'^^icount  sued  for,  which  the  Pursuers  have  founded 
Wiemselves  upon, — "  Debtor,  Messi-s.  Peter  Drew  and 
ilathew  Dick,  in  account  with  the  National  Exchange 
Company,  creditor."     What  docs  that  account  consist 
of?  Of  all  the  purchases  of  these  shares  by  the  brokers 
employed,  and  the  advances  of  money  for  the  purchase 
of  these  shares.     Is  not  that  an  adoption  by  the  Com- 
pany of  the  whole  transaction  ?     Do  not  they,  by  the 
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that  they  were  acting  as  agents  for  the  purchase  ? 
not  they  show  that  they  were  acting  as  upon  an  adv 
of  money?  What  does  it  all  show?  It  shows  simpl; 
only  one  transaction.  Therefoi'e,  I  cannot  say  th 
participate  in  the  doubts  expressed  by  my  noble 
learned  friends.  I  always  feel  the  greatest  respec 
any  doubts  which  they  entertain,  but  I  have 
entertained  those  doubts ;  I  have  looked  throug] 
at  this  case  as  a  case  in  which  it  was  one  transact 
The  measure  of  the  value  of  the  property  is  the  i 
sure  of  the  money  advanced ;  they  are  co-equaL  1 
were  never  of  that  actual  value  one  knows,  but  i 
were  the  representatives  of  that  value.  The  w 
sum  is  a  sum  advanced  which  is  called  a  loan, 
that  loan  constituted  the  purchase.  If  there  had  1 
no  loan  there  would  have  been  no  purchase — ^it  n 
would  have  taken  effect.  The  purchase  and  the  . 
are  precisely  one  transaction,  although  consisting  of 
parts ;  I  have  never  been  embarrassed  by  oonside; 
the  loan  as  a  separate  transaction.  The  Comp 
would  never  have  lent  these  Defenders  five  shill 
upon  any  separate  transaction  without  security.  1 
would  not  have  advanced  them  five  shillings  for 
collateral  purpose.  But  in  order  to  keep  the  shaie 
in  the  market,  and  to  throw  upon  the  Defenders 
liability  which  those  shares  would  impose  upon  tl 
whilst  they  were  making  8  per  cent,  for  the  moi 
they  advanced  the  money,  and  got  half  per  cent,  com 
sion  upon  the  advances.  That  was  a  transaction 
temptation  to  which  they  could  not  resist ;  it  w 
transaction  founded  upon  misrepresentation  and  fn 
What  do  they  themselves  say  in  their  own  sommc 
In  the  very  summons  for  this  money,  by  way  of  exi 
in  pursuing  the  Defenders  for  the  whole  of  the  mo 
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advanced,  wliich  in  point  of  fact  represented  the  whole  tuk  natiokal 

of  the  purchase  money,  they  proceed  to  say  that  the  ^^USJ^' 

shares  are  not  saleable  in  the  market,  that  is  to  say,  in  petkr"  duw 

other  words,  the  shares  are  valueless.    That  is  their  mathkWdick. 


excuse  for  pursuing  the  Defenders,  whom  they  induced     st.uSHLrj,' 

to  make  this  purchase,  for  the  whole  of  the  purchase 

money. 

Now,  I  have  certainly  come  to  this  conclusion,  that 
if  representations  are  made  by  a  Company  fraudulently 
for  the  purpose  of  enhancing  the  value  of  their  stock 
and  they  induce  a  third  person  to  purchase  stock,  those 
i^reaentations  so  made  by  them  for  that  purpose 
do  bind  the  Company  ;  I  consider  representations  by 
^he  Directors  of  a  Company  as  representations  by 
the  Company,  although  they  may  be  representations 
^■**de  to  the  Company  ;  it  is  their  own  representation. 
^'^at  is  the  first  act  which  takes  place  at  any  such 
"^^^etmg  as  that  at  which  the  report  was  read  ?    The 
^^^  act  which  takes  place  at  every  such  meeting  in 
^^^tland  and  in  England  is,  that  if  there  is  not  a 
^I^ction  there  is  an  adoption  of  the  report ;  then  I  say 
^^*  report  is  the  act  of  the  Company  and  not  simply 
^  Hie  Directors.   It  does  not  stand  as  the  simple  state- 
^^t  of  the  Directors.   It  becomes  the  act  of  the  Com- 
^^^y  by  the  adoption  of  the  report,  and  sending  it 
^^h  to  the  world  as  a  true  representation  of  their 
^^kirs;  and  if  that  representation  is  made  use  of  in 
"baling  with  third  persons  for  the  benefit  of  the  Com- 
t^^ny,  it  subjects,  them  to  the  loss  which  may  accnie 
V>  the  party  who  deals,  trusting  to  those  misrepre- 
"Stations.     I  therefore  come  to  a  very  satisfactory 
^ondosion  in  my  own  mind  upon  that  simple  point. 

The  cases  have  been  very  much  discussed,  and  a 
good  deal  of  argument  has  turned  very  learnedly  and 
ably  upon  the  general  question  of  representations  by 
agents.     I   think  we  need  not  embarrass  ourselves 
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much  with  that  question  here,  becauBe  I  consider  tha 
liere  it  is  made  out  that  the  representations  were  mad 
by  the  Company.  There  is  no  doubt  about  this,  tha 
Mr.  Barlow  was  the  manager,  that  Mr.  Barlow  wa 
acting  in  conformity  with  the  views  of  the  directors 
that  Mr.  Barlow  was  the  man  who  had  the  power  t 
advance  the  money  ;  and  that  is  the  main  pivot  upoi 
which  everything  turns.  He  was  the  person  who  ad 
vanced  the  money,  he  was  the  person  who  conductec 
the  brokerage.  Then,  if  I  find  that  the  agent  who  hai 
all  these  powers  is  the  manager  of  the  bank,  who  haf 
the  power  of  advancing  money,  is  the  person  who  hai 
to  direct  the  brokerage  ;  if  I  find  him  acting  as  the 
broker;  if  I  find  him  acting  as  the  lender  of  the 
money,  and  that  his  management  leads  to  thLs  trans- 
action, then  I  can  have  no  doubt  in  my  own  mind 
that  the  act  of  such  an  agent,  so  acting  with  all  this 
authority,  taking  it  all  as  one  transaction,  is  binding 
upon  the  Company. 

We  have  had  very  much  to  consider  that  case  in 
Meeson  and  Welsby  (a),  upon  which  I  will  say  a  word 
with  regard  to  misrepresentation  by  agents.  That 
was  a  very  peculiar  case,  and,  as  it  was  explained  by 
my  noble  and  learned  friend  on  the  woolsack,  there  is 
no  fnult  to  be  found  with  the  decision  in  that  case, 
because,  there  it  was  held  that  the  Defendant  had 
been  induced,  by  fraud,  covin,  and  misrepresentation, 
on  the  part  of  the  Plaintiff^,  to  enter  into  the  contract. 
The  case  was  of  this  nature  : — A  house  was  to  let,  and 
I  think  it  was  next  door  to  a  brothel ;  it  was  a  hpuse 
which  no  respectable  family  could  inhabit.  The  gentle- 
man who  was  about  to  take  it  had  a  family  growing 
up,  of  both  sons  and  daughters,  and  it  would  have 
been  utterly  impossible  for  him  to  live  in  it  under  the 
circumstances.      The  owner  was  perfectly  aware  of 


(fl)  Comfooi  V.  Ffclkes. 
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the  dmunstonce,  and  he  employed  an  agent,  who  ""^ejjJJ.YjIcI!^'' 

was  not  aware  of  the  circumstance.     The  gentleman  ^Yi^ow" 

▼ho  went  to  look  at  the  house  was  struck  at  the  petbr  duw 
chei^ness  of  the  house,  upon  which  he  was  induced 


AMD 

Matbsw  Dick. 


Lord 


to  ask  the  agent  whether  there  was  anything  objec-     Mi.Leomar€$ 

tbnable  about  the  house ;   and  that  was  admitted 

to  include  any  nuisance  next  door.    The  agent,  who 

was  utterly  ignorant  of  the  nature  of  the  occupa- 

tkm  of  the   adjoining  house,  said   that  there  was 

not,  and  when  the  gentleman  retired  firom  the  con- 

tnct)  the  owner  brought  an  action  against  him  for 

nonperformance  of   the  contract     Upon   the  trial, 

the  Jury,  under  the  direction  of  the  Chief  Baron 

I^  Ahmger^  found  for  the  Defendant    That  was 

set  aside  by  the  Court  of  Exchequer,  and  upon  this 

S^^oond— that  the  allegation  was  of  fraud  and  covin. 

''nere  was  no  evidence  of  any  fraud  on  the  part  of  the 

^'^^i^  of  the  house,  who  had  made  no  false  representa- 

^^    There  was  no  fraud  upon  the  part  of  the  agent, 

'^^'^^^use  he  was  not  aware  of  the  nuisanoa 

^ow,  supposing  there  had  been  in  that  case  no 

^''^ation  of  fraud,  but  it  had  been  put  simply  upon 

^  ground  of  misrepresentation,  it  was  not  denied  in 

7^   course  of  the  Judgment^  as  I  understand  it^  that 

^  principal,  with  knowledge  of  a  fact  which  was 

^'^^t^rial  to  the  value  of  the  property,  employed  an 

'S^^^t  whom  he  knew  to  be  ignorant  of  the  &ct,  for 

^  purpose  of  concealing  it^  he  could  not  avail  himself 

^hat  concealment,  and  he  would  be  responsible. 

^^t,  I  think,  seems  to  have  been  admitted  in  that 

^^gment     But  I  should  take  the  liberty  of  going  a 

S^^^^  deal  further.     I  should  say,  that  if  in  that  case 

^^  had  not  been  alleged,  but  it  had  been  put  upon 

^'"^^^representation,   and  the  fact  were,  that  a  man 

'lowing  that  there  is  so  serious  a  nuisance  affecting  a 

■^use  as  to  diminish  its  value  in  such  a  way  that  no 

K 
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man  of  respectability  could  live  in  it,  and  he  tak 

care  himself  not  to  make  the  contract,  but  leaves  it 

an  agent  whom  he  has  no  reason  to  suppose  is  awa 

of  the  fact ;  and  if  in  the  course  of  the  treaty  for  tl 

contract  the  agent,  being  asked  if  such  a  ia/^A  exisU 

states  positively  No,  and  the  contract  is  executed 

silence  upon  the  point,  because  the  purchaser  or  i' 

tenant's  vigilance  has  been  lulled  to  sleep  upon  it,  ai 

he  believes  the  representation  made  to  him  by  t 

agent,  I  say  in  such  a  case  as  that  I  should  be  va 

much  shocked  at  the  law  of  England  if  I  could  bii: 

myself  to  believe  that  it  would  not  reach  the  case  odi 

person  so  availing  himself  of  a  misrepresentation  of] 

own  agent,    who  might    be    ignorant   of   the    ft 

although  the  principal  himself  knew  it,  and  employ 

tlie  agent  in  order  to  avoid  making  a  direct  rcprcoc 

tation  to  the  contrary.     I  should  hope  that  the  lair 

England  would  reach  a  case  of  that  sort.     I  aihoc 

feel  no  hesitation,  if  I  had  myself  to  decide  that  cft- 

in  saying  that  although  the  representation  wasr: 

fraudulent — the  agent  not  knowing  that  it  was  fids^ 

yet  that  as  it  in  &ct  was  fidse,  and  false  to  the  kno*" 

ledge  of  the  principal,  although  the  agent  did  n 

know  it,  it  ought  to  vitiate  the  contract.   When  up 

a  matter  so  material  to  the  value  of  the  property, 

left  it  to  his  agent  to  make  the  representation  witiia 

informing  him  of  so  important  a  fik^  within  his  o« 

knowledge,  the  agent  making  a  £sdse  representation 

that  fact  would  bind  the  principal,  and  thus  impe^ 

the  validity  of  the  contract. 

My  Lords,  one  great  difficulty  that  has  been  raiei 
in  this  case  is  with  respect  to  the  liability  of  t^ 
Directors.  Upon  that  I  have  already  stated  my  vie*i 
but  the  doctrine  of  set-off  has  been  urged,  and  tJ 
impossibility  of  reducing,  as  it  is  called,  this  transs^ 
tion  iu  this  particular  case.     Now,  I  think  the  law  o 
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set-off  has  not  the  slightest  bearing  upon  the  subject ; 
I  never  could  understand  the  force  of  the  argument. 
I  know  the  way  in  which  it  was  put,  but  I  never  have 
been  able  to  satisfy  my  mind  that  the  law  of  set-off 
has  the  slightest  bearing  upon  the  case  before  yous 
Lordships.      The  Plaintiffs  in  this  case  think  fit  to 
bring  an  action  for  the  whole  of  the  purchase  money^ 
which  is,  in  other  words,  (as  I  have  already  said,) 
the  loan  which  they  had  advanced.     The  defence  is 
fraad  and  misrepresentation.      Now,  why  should  not 
that  go  to  the  whole  of  the  loan  ?  It  is  said»  "  Oh,  you 
ought  to  have  your  counter  action ;  you  should  bring 
an  action  for  damages ;  then  those  damages  could  be^ 
set  off  against  the  sum  due  under  this  contract.'"    It  ia 
also  said,  "  Why  are  you  to  be  relieved  from  the  whole 
of  this  sum,  and  yet  to  keep  those  shares  ?  How  mon-^ 
s^ns  for  you  to  keep  these  valuable  shares,  which  are 
^i  saleable  in  the  market,  and  to  keep  the  money 
^."    Now,  what  is  the  real  state  of  the  case  ?   If  the 
^W  I  have  submitted  to  your  Lordships  be  the  true 
^^6  (and  I  have  the  authority  of  my  noble  and  learned 
"lends  for  saying  that  it  is),  that  this  one  transaction 
^  bound   up,   all   depending  upon  the  advance  of 
^otx^j^  and  that  money  invested  in  this  purchase,  and 
that  purchase  leading  to  this  result,  where  are  the 
shares  ?    In  the  custody  of  the  Company.    Have  they 
®^^  been  in  the  custody  of  the  Defenders  ?    Never 
^  they  ever  get  them  into  their  hands  ?    Never. 
Could  they,  after  this  defence,  maintain  an  action  for 
them  ?     What  is  the  value  of  their  standing  in  their 
Dames,  with  the  power  in  the  Company  over  their  own 
shareholders,  and  over  their  dividends  ?  Will  any  man 
represent  that  any  action  or  proceeding  could  be  main- 
tained by  these  Defendei*s  for  these  shares,  or  the  pro- 
duce of  these  shares,  after  the  defence  which  htis  been 
put  in  to  this  action,  if  it  be  successful  ?     Clearly  and 
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decidedly  not  But  supposing  it  were  neoessaiy  ti 
there  should  be  a  transfer  of  the  shares,  why  may  i 
one  of  two  things  take  place  ?  In  the  first  place 
asked  during  the  argument,  and  I  heard  no  answei 
my  question,  except  that  an  action  of  reduction  wo 
liave  to  take  place  (which  I  cannot  conceive  to  be  ] 
sible),  I  asked  what  there  was  to  prevent  the  Com 
Session,  if  the  issue  be  £sivourable  to  the  Defend 
in  relieving  them  from  their  obligation  to  the  lend 
to  direct  a  transfer  of  the  shares,  if  the  Comp 
desired,  to  the  Compauy  ?  What  is  there  to  prev 
the  Court  of  Session  from  exercising  that  power  ?  ! 
Court  of  Session  is  a  court  of  law  and  equity  (a), 
court  of  equity  would  not  hesitate  a  moment  in  giv 
relief  in  a  case  of  this  sort — in  directing  the  Defendai 
if  the  Plaintiffs  desired  it,  to  transfer  at  the  expense 
the  Plaintiffs,  the  shares  in  question.  Why  should 
the  Court  of  Session  do  that  ?  But  supposing,  evei 
it  were  necessary  to  bring  an  action,  what  wo 
be  the  result  ?  Why,  as  a  matter  of  course,  to  reco 
those  shares  for  the  Company,  if  it  were  neoessi 
They  do  not  want  them  ;  they  have  them  in  their  o 
lx)ssession.  They  can  bum  them  if  they  please,  i 
that  probably  would  be  the  best  way  of  disposing 
them.  No  action  is  necessary  to  recover  them,  but 
it  were  necessary,  it  is  their  own  act  which  has  r 
dered  it  necessary.  They  choose,  in  order  to  keep 
the  market,  to  buy,  in  effect,  these  shares,  in  the  nai 
of  these  persona  They  advance  all  the  money,  f 
now  they  seek,  in  this  action,  to  recover  the  whole 
this  money.  The  defence  is,  fraud  on  the  part  of 
lenders,  and  the  defence  must  go  to  the  whole.  1 
money  represents  the  shares.  The  purchase  and  i 
loan  are  one  and  the  same  transactien.    Therefore, 

(a)  The  Equity  of  the  Court  of  Session  is  a  Pnetorian  or  Roi 
Equity.    The  technical  Equity  of  England  is  confined  to  Engli 
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defence  must  go  to  the  whole.    What  is  there  to  set      kxchawck 

^  COMPAJIY  OF 

9. 

obligation  to  pay  the  money.    The  shares  are  totally  a«d"'' 

valueless.    It  is  not  a  question  of  what  the  value  of         JZ^^ 

81, 


off?    There  is  nothing  to  set  off,  but  to  get  rid  of  the 


the  shares  is ;  that  is  utterly  unimportant.  Supposing  'cfiniim, 
I  bought  an  estate,  and  I  desired  to  be  relieved  from 
the  contract  upon  the  ground  of  fraud,  and  I  filed  a 
bill  upon  that  ground,  and  proved  the  case,  the  Court 
would  relieve  me  from  the  contract.  I  should  have  that 
relief  without  any  reference  to  the  question  of  what  the 
value  of  the  estate  was  ;  whether  the  estate  was  but 
one  third  of  the  value  which  I  had  given  for  it  or  worth 
*he  whole  amount  of  the  money  which  I  had  given 
for  it^  would  be  of  no  consequence  at  aU.  Supposing 
thexe  was  any  defence  to  be  set  up,  it  would  not  be 
^pon  the  question  of  what  the  value  of  the  property 
but  the  question  would  be  whether  the  party 
entitled  to  make  that  defence  as  to  the  whole  or 
notv. 

^y  Lords,  there  are  two  cases  which  have  been 

r^itared  to  in  the  Court  of  Session  in  Scotland.     One 

^  SrowfCa  case,  in  1 2th  Shaw  and  Dunlop  (a).     There 

*n.  acting  director,  who  was  also  a  partner  in  a  Joint 

Sto(i  Company,  brought  an  action  against  a  pur- 

*^8er  of  shares  in  his  own  name,  just  as  here ;  and 

^^  defence  set  up  false  representations,  and  so  on, 

^Wch  induced  him  to  buy  the  shares.     There  the 

^^xioe  no  doubt  was  this,  that  the  man  who  was  the 

'^^'^er  was  himself  a  director,  and  they  were  his  own 

^^^"es.    I  only  quote  that  to  show  that  this  was  a 

^^  of  fraud.    The  defence  was  admitted  there  to  the 

*^ole  transaction,  just  as  in  this  case.     There  was  a 

^^^tent  groimd  of  fraud  and  different   parties,  but 

^^  a  different  defence.    The  defence  there  was  allowed 

^  the  whole  of  the  demand^  and  nobody  imagined 

(a)  P.  596. 
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that  there  was  any  ground  of  set-off^  or  any  difficuli 
such  as  has  been  suggested  in  this  case. 

Then,  with  respect  to  the  case  of  OraJiam  v.  T» 
North  British  Banking  Companyy  which  is  in  12 
Volume  of  the  Court  of  Session  Reports,  p.  90 
there  there  was  a  fraud  by  the  Bank,  upon  sales 
shares,  for  which  bills  were  given,  just  as  hei 
An  action  of  reduction  was  brought — ^not  a  me 
defence,  and  that  action  was  allowed.  That  w 
therefore,  although  a  different  case  in  circumstance 
a  case  in  which  a  man  had  been  fraudulently  induce 
to  purchase  shares,  and  that  fraud  gave  him  a  right  i 
reduce  the  whole  transaction.  This  defence  is  exact! 
of  the  same  nature.  It  is  a  defence  to  the  who 
transaction.  About  that  I  have  no  hesitation  wha 
ever. 

Upon  the  whole  I  concur  with  my  noble  and  leame 
friends  in  advising  your  Lordships  to  affirm  the  dec 
sion  of  the  Court  below.  It  appears  to  me  that  tl 
Pursuers  have  failed  to  make  out  their  case.  Tl 
sum  in  question  is  a  small  ona  That  does  not  affei 
the  argument,  no  doubt ;  but  for  such  a  small  sui 
there  ought  not  to  have  been  the  great  amount  < 
expense  incurred,  which  this  proceeding  must  ha^ 
occasioned  to  the  parties ;  and  it  certainly  doi 
appear  to  me  that  those  costs  should  be  borne  by  tL 
AppeUanta 


Interlocutors  affinnedy  a/nd  Ajypeal  dismissed  wis 

Costs, 
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THE    SHAW'S  WATER  COMPANY,     .    ApPBLLANTg. 
THE     MAGISTRATES   AND    POLICE] 

TRtjSTEES  OF  GREENOCK,  AND  Irbspondrnts. 

OTHERS, J 

^9^^ef9mcfU:  Construetion. — ^Upon  a  contract  by  a  Water  i«». 

r»  ,  .  ,  iffly  iiMA.  ai«/, 

^-^napanyto  supply  a  town  with  "pure  and  wholesome        amdWA. 

^•teTf"  at  a  certain  rate  of  charge,  in  consideration  of  the 

privil^e  to  do  so   exclusive^;  the  Company   insisted 

wiat    they  were  entitled  to  prevent  the  use  of  sak  water 

^^^''^ing  from  the  sea ;  and  for  that  purpose  sought  an 

*«iterdict  or  injunction ;  which,  however,  was  refused. 

Xlie  refusal  confirmed  by  the  House. 

Acuities  of  Lord  St.  Leonards  in  concurring  with  this 

^  1838,  an  agreement  was  entered  into  between 

^  ^hs,w's  Water  Company  and  the  PoKce  Trustees 

^^'^nock,  respecting  the  supply  of  water  for  the 

^f  the  inhabitants. 

1^     ^  appeared,  that  prior  to  this  agreement  the  town 

^^  ^^een  furnished  with  water  by  the  Police  Trustees, 

^^^ci^ing  legislative  powers.    Tlie  undertaking  of  the 

rj^^^B  Water  Company  was  to  supply  the  Police 

^^  ^^^tees  with  a  defined  quantity  "  of  pure  and  whole- 

^^  ^Hx^  water,  equal  in  quality  to  the  water  then  sup- 

Plied  by  the  Police  Trustees,'/  in  consideration  of 

*^cb  undertaking  the  Police  Trustees,  on  the  other 

^^^  assigned  to  the  Water  Company  certain  rights, 

^  to  enable  them  more  effectually  to  execute  the 

**^^^«inent 

"^1851,  two  of  the  Respondents,  sugar  refiners  in 
^nock,  desiring  to  bring  aaU  water  from  the  har- 
^^  for  their  works,  and  with  this  object  to  lay  down 
^^P^  in  the  streets  of  Greenock ;  the  Water  Company 
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wJS^ci^lirY  presented  an  application  for  an  interdict  to  the  Court 

MAauTBATxi.  &c.  of  Session,  praying  that  the  Respondents  should  be 

AMD  oTUBu.      prohibited  from  opening  up  the  streets,  and  also  from 

granting  permission  to  the  sugar  refiners  to  lay  down 

pipes,  and  to  discharge  them  from  acting  under  such 

permission,  if  granted. 

The  Lord  Ordinary,  in  the  first  place,  and  after- 
wards the  Lords  of  the  Second  Division,  refused  the 
interdict ;  hence  the  present  appeal 

The  Solicitor  General  {a)  and  Mr.  Anderson  for 
ihe  Appellants. 

Sir  Fitzroy  Kelly  and  Mr.  RoU  for  the  Respondenta.^,..^^^ 

The  circumstances^  which  were  extremely  special 
and  the  question,  which  was  one  of  mere  constructioi 
are  very  fully  disclosed  in  the  following  opinions, 
vered  by  the  Law  Peers  when  the  case  was  conaiderec^S^ 

^*^cS35?.*^'      The  Lord  Chancellob  (6) : 

The  Pursuers  are  a  Water  Company,  which  was 
blished  in  the  year  1825,  and  incorporated  by  an 
of  Parliament  of  the  6th  of  George  the  Fourth,  chapl 
106.    They  have,  under  their  Act  of  Incorporation^ 
number  of  powers,  for  enabling  them  to  obtain 
for  supplying  to   the  town  of   Greenock,  and 
mills  and  manufactories  in  the  neighbourhood  of  il 
town. 

The  Act  contains  extensive  powers.    By  section  S 
the  Company    have  •  the  power   "  to  purchase 
rivulets  or  streams  of  water,  springs,  lands,  tenement 
or  heritages,  which  they  may  require,*'  and  tin^  ha' 
power  to  convey  water  for  the  purpose  of  being 
by  the  mills  and  by  the  inhabitants  of  the  town. 

By  the  next  section,  they  are  to  construct 
and  aqueducts,  "and  also  to  lay  pipes  from  the  a^^^ 
reservoirs  to  the  different  mills  and  other  works  to 
(a)  Sir  R.  BetheU.  (b)  Lord  Cranwortli. 
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erected,  and  to  the  town  and  harbours  and  neighbour-  „  th«  shaw's 

hood  of  Oreenocky  and  in  and  through  the  said  town  MAoimlTM.  *c. 

of  Greenock,  for  the  purpose  of  supplying  water  to     ^awd^hu!* 

such  persons  as  may  be  desirous  to  be  supplied  with   ^^-^^^^SS!*^* 

water  by  the  said  Company,  and  may  agree  with  them 

to  that  effect,  and  to  make  and  construct  all  such 

tonnels,  drains,  and  sewers,  as  may  be  needful  for  the 

said  purpose."'    And  then  there  are  the  usual  powers 

enabling  them  to  purchase  land,  and  do  other  things^ 

^der  provifidons  now  incorporated,  in  what  is  called 

The  Lands  Clauses  Act. 

By  section  49,    they  may  contract    "  to   supply 

^h  water  all  and  every  such  person  or  persons  as 

^7  erect  mills,  manufiictories,  bleach-fields,  print- 

fidda,  or  other  works,  or  machinery  requiring  a  supply 

^  "Water  along  the  course  of  the  said  aqueduct." 

By  section  60,  the  water  is  to  be  supplied  to  the 

hoiiaog  and  inhabitants  upon  the  line  of  the  aqueducts. 

^^d  afterwards,  by  other  sections,  the  water  is  to  be 

applied  to  mills,  which  are  not  upon  the  line  of  the 

^^Ueducta     Those  are  what  appear  to  me  to  be  the 

^^teiial  provisions  of  that  first  Act  of  Parliament. 

The  next  document,  in  point  of  date,  is  the  contract 

^*Xxdi  was  entered  into  by  the  Shaw's  Water  Company 

^^tH  the  then  Town  Council   and  Trustees  of  the 

^^^X>xigh  of  Greenock.     That  contract  is  dated  in  the 

^  ^^tih  of  October  1838,  and  it  is  upon  the  construc- 

^^    of  that  contract  that  the  question  appears  to  me 

-iMie  contract  is  made  between  the  Shaw's  Water 

^■^^^^Xfcpany  on  the  one  part,  and  the  Provost,  Baillies, 

^^   Trustees  of  the  Borough  of  Greenock  upon  the 

■^^r  part     And  it  recites,  "  That  the  inhabitants  of 

^^    town  of  Greenock  were  then  very  inadequately 

^^^plied  with  good  and  wholesome  water,  and  that 

^^^cuHies  stood  in  the  way  of  increasing  that  supply 

l2 
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ffltr.  ^  ^^®  extent  required  for  the  conYeiiienoe  and  amifort 
rm,  Ac,  of  the  inhabitants ;  and  that  the  said  first  party/'  that 
H"»'    is,  the  Shaw's  Water  Company,  "  were  willing,  upon 
^"^'^  the  conditions  therein  and  herein-after  specified, 

make  up  the  deficiency,  and  to  supply  a  certain  amoum 
of  good  and  wholesome  water  to  the  said  seoon 
party,''  that  is,  the  Provost,  Baallies^  and  Trustees,  ''& 
the  benefit  of  the  said  inhabitants ;  and  that  such 
arrangement  was  not  only  desirable,  but  that   th 
whole  parties  were   interested  in  seeing   the 
carried  into  full  effect." 

The  Company  contracted  to  supply  the  Trustees  fi 
the  full  term  of  999  years,  on  each  and  eveiy 
thereof,  with  21,000  cubic  feet  of  pure  and 
water,  equal  in  quality  to  the  water  now  supplied  1 
the  said  second  party  to  the  said  inhabitants, 
21,000  cubic  feet  of  water  they  oblige  themselves 
run,  or  cause  to  be  run,  from  a  new  reservoir  n 
being  constructed,  and  which  is  to  be  maintained 
their  expense,  for  the  purpose  of  collecting  the 
supply  into  the  reservoir  belonging  to  the  town/' 

Then  they  bind  themselves  also  to  lay  pipes  at 
own  expense  along  the  streets.    That  is  the  o 
that  was  cast  on  the  second  party,  that  is,  the 
sentatives  of  the  town,  and  "  for  which  causes,"  tL. 
'^  the  said  second  party  hereby  renounce,  assign, 
give  up  to  the  said  first  party,  during  the  cuirency 
this  contract,"  that  is,  substantially,  for  ever, 
right,  title,  and  claim  of  right  to  sell,  or  in  any 
to  supply,  water  to  the  ships  and  vessels  frequenti 
or  touching  at  the  port  of  Greenock,  declaring  alwa_ 
that  the  said  second  party  shall  not  be  undemtc^^^^^ 
hereby  to  bind  themselves  to  exclude  the  masters 
vessels  "  from  taking  water  **  for  the  use  of  their 
ships  and  vessels  from  any  of  the  public  wells  of  tMM 
town/' 
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Tliey  obliipe  themselves  also  to  levy  tolls  and  collect  ^tm  sbaW*! 
or  prices  for  the  supply  of  water  "  to  the  said  ^^ovnilrm,  ac. 
^v^^dSMels  and  shipping/'  according  to  the  powers  which     ?no  otum!* 
tit^ej  have  under  the  Act  of  Parliament  by  which  they  ^^^JjHSSi*^' 
-^mr&m^  incorporated. 

Then  the  Representatives  of  the  town  ^'engage  to 

mesfirain  from  and  discontinue  during  the  same  period,'* 

tlm&t  is,  substantially,  for  ever,  ^^  the  supplying  of  water 

t>o  each  and  all  of  the  public  works  or  manufactories  at 

present  existing,  or  which  may  in  future  be  erected  in 

2Uid  around  Greenock,''  according  to  the  terms  of  this 

contract ;  and  to  refrain,  ^^in  all  time  to  come^  during 

the   subsistence  of  this  contract,  from  granting  any 

supply  of  water  to  private  dwelling-houses,  or  any 

privileged  pipe  whatever;  it  being  hereby  declared, 

that  only  such  private  pipes  for  supplying  dwelling- 

Wuaes,  as  were  granted  previous  to  the  date  of  the 

^d  agreement,  in  the  year  1836,  shall  be  allowed  to 

^   supplied  with  water,"  according  to  the  terms  of 

^^  oontract  entered  into.     "  In  short,  the  said  second 

P^-'^fc^^  engage  to  give  no  further  supply  to  public  works, 

^^  to  grant  any  more  privilege  pipes  to  private  houses, 

**^^  xinderstanding  and  bargain  being,  that  the  public 

^^^U^,  along  with  the  private  or  privilege  pipes,  which 

^"^"^  been  already  granted,  shall  be  the  only  supplies 

^^  "^^ater  which  the  Police  Trustees,  and  their  successors 

^^      <:iffice,  shall  furnish  to  the  inhabitants,   it  being 

^l^^resdy  understood  that  the  said  Trustees  shall  have 

^'^^  power  to  erect  such  and  so  many  additional  public 

^XHs  as  they  may  see  fit  on  any  of  the  streets  for  the 

*^t^J)ly  of  the  inhabitants." 

"X?herefore,  the  Company  having  been  incorporated 

^he  year  1825,  in  the  year  1838  they  entered  into 

*^i^  contract  with  the  town  of  Greenock,  that  they 

^^^\ild  supply  a  specified  quantity,  namely,  21,000 

^^\:iic  feet  of  water,  daily,  for  the  use  of  the  town  and 
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wlm^iilalnj  ^^^  mills  in  tlie  neighbourhood ;  and  in  consideratioi 
M AGisTKirBs,  &c.  of  that,  the  town  entered  into  that  engagement^  what 

OP  Okesmock, 

AMD  oTHKRf.  QYQY  be  the  true  construction  of  it,  that  they  woulu 
^^''a^SS^,"^*  not  supply  water  during  the  time  of  the  contract' 

continuance. 

The  next  important  document  in  chronological  orde 
is  the  Act  of  Parliament  (a),  whereby  the  Corporatio: 
of  Greenock  had  further  powers  given  to  them  for  th 
purposes  which  have  been  specified.  The  Provost  ani 
BaiUieS;  and  certain  other  persons,  were  elected  trustee 
for  the  purpose  of  superintending  the  paving,  lighl 
ing,  and  watching,  and  the  supplying  of  water  t 
the  town,  and  they  obtained,  by  the  33d  section  c 
that  Act,  express  powers  to  contract  for  the  purcbas 
of  springs  of  water  outside  of  the  town,  in  order  t 
supply  the  inhabitants  with  water.  The  clause  i 
'^  And  be  it  enacted,  that  it  shall  and  may  be  lawfi 
to  and  for  the  said  Trustees,  and  they  are  hereb; 
authorized  and  empowered,  in  addition  to  the  spring 
and  foimtains  already  acquired  by  and  vested  in  then 
at  any  time,  and  as  often  as  they  shall  judge  neoei 
sary,  to  contract  and  agree  with  the  proprietors  an 
occupiers  of  any  other  springs,  streams,  rivulets^  c 
foimtains,  lands,  grounds,  or  other  heritages,  situate 
within  six  statute  miles  of  the  said  town  of  Qreenodi 
for  the  right  of  collecting,  receiving,  and  conveyinj 
any  additional  springs,  streams,  rivulets,  and  fouo 
tains,  for  the  supplying  the  inhabitants  of  the  6ai< 
town  with  water,  and  of  laying  down  pipes  and  othe 
conductors  for  conveying  the  said  water,  and  of  build 
ing  cisterns  and  reservoirs  for  collecting  and  receivin 
the  same.*' 

Then  by  the  two  following  sections,  it  is  provider 
*^  that  in  addition  to  the  wells,  pipes,  and  other  coi 
ductors  of  water,  already  placed  and  laid,"  the  Trustee 

(a)  3  Vict.  c.  27.    For  the  further  improvement  of  Greenodu 
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may  "lay  and  ooDstmct  such  and  so   many  wells,  wa™  oiSiiT 
pipes,  and  other    conductors,''    as    they   ^^the  said  MAoisTKl'T»,ac. 

OF  GUBNOCKt 

Trostees  shall  from  time  to  time  deem  expedient  "  and      and  owm. 
nhatit  shaU  and  may  be  lawful  to  and  for  the  said  ^'^J^iS^"^'' 
^firostees,  in  addition  to  the  reservoirs  and  dstema 
lilieady  built  and  constructed^  to  form,  build,  and  con- 
struct as  many  additionnd  reservoirs  and  cisterns  as  by 
them  may  be  considered  necessaiy/' 

It^nll  be  recollected  that  at  this  time  the  town  had 
already  contracted  with  the  Shaw's  Waterworks  Com- 
pany; and  the  reference  in  the  61st  section  is  probably 
to  tiiat  contract,  though  it  is  not  expressly  mentioned 
By  section  61,  after  reciting  the  Shaw's  Water  Act  of 
tbe year  1825,  it  is  enacted,  ^'that  it  shall  and  may  be 
lawful  to  and  for  the  said  Trustees,  and  they  are  hereby 
aothoriaed  and  required,  to  confirm  and  approve  of  any 
'S^'ceiiient  which  may  have  been  entered  into  between 
we  Trustees,"  (that  is,  the  former  Trustees  of  the  town,) 
^der  the  said  recited  Acts  hereby  repealed,  and  the 
^rdinaiy  Directors  of  the  said  Shaw's  Water  Joint 
^tock  Company,  for  a  supply  of  water  to  the  said  town 
^^  harbour  oi  Greenock,  which  shall  be  valid  and 
^'tecttial  to  all  intents  and  purposes,  and  shall  be  bind- 
S  tipon  the  said  Shaw's  Water  Joint  Stock  Company, 
^^  xipon  the  Trustees  acting  under  the  authority  of 
^^^    Act;  and  also  to  treat,  contract,   bargain,   and 
^[^^  with  the  ordinary  Directors  appointed  under  the 
^  last-mentioned  Act,,  for  such  quantity  of  water  as 
^  "^aid  Trustees  may^,  from  time  to  time,  or  at  any 
^^^>  require." 

"^^bere  is,  then,  a  provision  to  prevent  persons  getting 
*^r  except  through  the  means  of  the  Company,  to 
^^^  ^"V^ent  any  frauds,  so  that  persons  shall  not  take 
5r  and  pay  for  it,  and  then  allow  other  parties  to 
dcipate  in  it ;  and  there  are  also  other  provisiona 
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tbc  saAw*i     necessary  for  the  purpose  of  fiecarinir  a  due  supply  of 

iiag»t;at»,*c.  water  to  the  town. 
^l^waaSl        Then,  by  section  90,  it  having  been  provided  under 
^•<^^*^*^*  the  previous  section  that  the  streets  of  the  town  should 

be  under  the  control  of  the  persons  who  manage  the 
affairs  of  the  town,  it  is  provided,  ^  that  it  shall  not 
be  lawful  to  or  for  any  person,  or  persons,  to  break  or 
open  any  part  of  the  causeway  or  pavement  of  any 
of  the  streets,  lanes,  or  thoroughfares,  of  the  said  town, 
for  the  purpose  of  laying  or  repairing  branch  pipes 
from  the  water  pipe  or  pipes,  or  gas  pipes,  in  such 
streets,  lanes,  or  thoroughfares,  or  for  any  other  pur- 
pose whatever,  without  the  special  permission  of  the 
said  Provost  and  Baillies,  and  giving  security  to  their 
satisfaction,  for  the  repair  of  such  water  pipe  or  pipes,'' 
and  so  on. 

My  Lords,  that  is  the  governing  Act,  under  whidi 
the  affairs  of  the  town  of  Greenock  are  stall  regu 
lated. 

Subsequently,  in  the  year  1845,  another  Act, 
8th  and  9th  of  Victoria,  was  passed,  not  with 
to  the  town  of  Greenock,  but  with  reference  to  thi 
Water  Company.     By  the  69th  section  of  that  Act  i 
was  provided,  ^'  that  it  shall  be  lawful  for  the  Compan; 
to  contract  with,  and  undertake  to  supply,  and  to  snppl; 
with  water,  all  and  every  such  person  or  persons  as  ma; 
erect  mills,   manufactories,  bleach -fields,  print-fiel< 
or  other  works  or  machinery  reqidring  a  supply 
water,  along  the  course  of  the  aqueducts,  cuts,  or 
of  the  Company,  or  near  the  same,  and  for  othv 
domestic  purposes,  and  that  at  such  rate  or  duty 
such  water  as  may  be  agreed  upon  by  and  bet 
such  person  or  persons  and  the  Company/' 

There  was  a  stipulation,  that  for  domestic  p 
they  should  be  bound  to  supply  ^' jmre  ankd  uhole9C^wMie 
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'uxster,  mfficient  for  the  domestic  use  of  aU  the  persons 
v^mding  iffithvn  the  limits  of  this  Act,  and  for  the 
9hippmg  fregfueTiiing  the  harbour  of  GreeTiock,"  But 
'^nili  regard  to  the  mills  that  were  erected  or  might  be 
directed,  the  provision  was  merely  that  it  should  be 
lawful  for  them  to  supply  the  water^  but  there  was  no 
express  injunction  resting  upon  them  to  do  so. 

The  Shaw's  Waterworks  Company  did  supply  water 

according  to  the  stipulations  of  the  agreement,  but  the 

Town  Council,  represented  by  the  Respondents,  have, 

^  late,  permitted  the  owners  of  certain  mills  in  or 

^]oimng  tl],e  town  of  Greenock^  to  lay  pipes  through 

^  town  to  the  harbour,  in  order  to  obtain  salt  water 

^lu  the  harbour  for  the  use  of  their  mills,  it  having 

^^^QXi  discovered  that,  for  the  purposes  of  the  oondensa- 

tiou  of  steam  and  the  working  of  the  mills,  salt  water 

'^'Hia  as  good  as  pure  water.    The  Town  Coimcil  per- 

^tted  those  pipes  to  be  laid  down  and  used '  with  a 

'^ew  to  obtaining  that  supply  of  salt  water  for  such 

iiuinu&cturing  purposes  and  for  the  purposes  of  the 

steam  engines  in  the  mills. 

The  Shaw's  Water  Company,  however,  say  that  that 

is  substantially  a  violation  of  the  contract  into  which 

they  entered  in  the  year  1838.    They  contend  that  by 

that  contract  the  town  agreed  not  to  interfere  with 

them  in  the  supply  of  water,  that  salt  water  is  water, 

and  that,  consequently,  there  is  a  substantial  breach  of 

the  engagement. 

The  question,  it  seems  to  me,  entirely  depends  upon 
-what  is  the  true  construction  of  the  contract?  Have 
the  Sespondents,  in  allowing  those  persons  to  remove 
the  pavement  and  lay  down  pipes  to  convey  the  salt 
vrater  fix>m  the  sea,  been  guilty  of  a  violation  of  the 
contract  ?  It  undoubtedly  cannot  be  represented  as  a 
matter  entirely  free  from  doubt,  but  from  the  best 
consideration  that  I  have  been  able  to  give  to  the 


Thb  SrawIi 

WaTBR  COMTAlfY 

MAonnuTit,  fto. 
or  Obbdiook, 

AMD  OTHBU. 
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wiSS^oiSiiiY  ^^®^»  ^  hsLve  come  to  the  conclusion  that  what  has 
Vkomlrn,  &o.  been  done,  is  not  a  violation  of  the  contract  which  the 

or  Ommmkock, 

AND  oTBXM.     Town  Council  entered  into  with  the  Shaw's  Water 
xard  ckmutuai^i  Company. 

In  the  first  place,  let  us  consider  what  was  the 
subject-matter  of  the  contract  ?    The  subject-matter  of 
the  contract  was  the  supply  of  water.     The  Court  of 
Session  held  that  water  in  that  contract  meant  fresh 
water,  and  fresh  water  only.     In  confirmation  of  that 
view  of  the   case,   it  is  to   be   observed,  that  the 
powers  given  by  the  Legislature  to  the  Shaw's  Com* 
pany  certainly  were  powers  that  related  exclusively 
to  fresh  water,  for  the  powers  were  to  purchase  springs 
and  rivulets  in  the  neighbourhood,  to  draw  the  water 
from  those  springs  and  rivulets  into  reservoirs,  and  to 
supply  from  those  reservoirs  the  town  for  domestic 
purposes,  and  the  mills  for  manufacturing  purposes. 
But  it  is  quite  clear  fi^m  the  circumstance  of  its  being 
water  that  was  to  be  accumulated  fi^m  springs  and 
rivulets  in  reservoirs,  that  the  meaning  of  the  Legisla- 
ture in  the  Act  of  1825  was  fresh  water.     It  does  not 
necessarily  follow,  that  because  the  water  which  the 
Legislature  empowered  the  parties  to  collect  was  fresh 
water  only,  therefore  the  contract  would  relate  to  that 
water  exclusively ;  but,  at  the  same  time,  it  is  a  cir- 
cumstance strongly  leading  to  the  inference  that  it 
was  fi^sh  water  alone  which  the  parties  meant  to  deal 
with  in  that  contract ;  that  that  was  the  water  which 
alone  they  had  any  statutory  powers  of  accumulating* 
Now,  that  being  determined  to  be  the  water  that* 
they  were  to  accumulate,  the  question  is,  whether  that^ 
is  the  water  which  alone  is  referred  to  in  the  contract. 
I  am  inclined  strongly  to  think,  though  I  do  not  know^ 
that  it  is  absolutely  necessary  to  the  decision  of  thesr 
case,  that  it  is  fresh  water  alone  to  which  the  contract> 
relates,  for,  in  the  first  place,  the  'contract  begins  b^" 


CASES   IN  THE   HOUSE   OF   LORDS.  161 

\  **  tiiat  the  said  first  party  were  willing,  upon  thb  shawi 
iditions  therein  and  herein-after  specified,  to  MAOttT«l'Tit^  ac. 
p  the  deficiency,  and  to  supply  a  certain  amount  ^LS^SSm^ 
I  and  wholesome  water,"  that  is,  a  certain  icrd  ckneeuar't 
-of -firesh  water.  They  agreed,  then,  to  supply 
(nibic  feet  of  firesh  water,  for  certainly  nothing 
h  wate^  had  been  thought  of  up  to  that  time, 
question  is,  whether,  on  the  other  hand,  that 
the  Town  Council  contracted  to  take,  and 
ited  not  to  supply,  was  pure  water ;  that  is, 
*  the  correlative  covenant  also  related  ez- 
f  to  pure  water.  Now,  it  is  clear  that  the 
itract  which  the  parties  entered  into  relates  to 
tter  only  ;  for  the  first  contract  is  this : — "  For 
auses,''  (that  is,  for  the  causes  of  the  Company 
contracted  to  supply  21,000  cubic  feet  of  pure 
ally,)  "  they,"  that  is,  the  Town  Council,  "  on 
sr  part,  hereby  renoimce,  assign,  and  give  up 
aid  first  party,  during  the  currency  of  this  con- 
1  right,  title,  and  claim  of  right  to  sell  or  in 
iy  to  supply  water  to  the  ships  and  vessels 
ling  or  touching  at  the  port  of  Greenock ;  '* 
**  there  certainly  means  pure  water  only.  It 
)e  ludicrous  and  ridiculous  to  talk  about  sup- 
nlt  water  to  ships  that  are  at  sea.  Therefore, 
d  ''  water  "  there  must  mean  fresh  water,  and 
iter  only. 

,  in  a  further  part  of  the  contract,  these  words 
.<'  the  second  party  engage  to  refrain  from  and 
nue,  during  the  same  period,  the  supplying  of 
)  each  and  all  of  the  public  works  or  manufisu)- 
.t  present  existing,  or  which  may  in  future  be 
in  and  around  Greenock,  and  particularly, 
>  prejudice  to  this  generality,  to  discontinue 
rther  supply  of  water  to  the  public  works 
lufiictories  specified  in  a  list."     It  certainly 
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^^^^{j,^  may  be  that  "water"  may  mean  a  different 
MAounuTn.  Ac.  modity  ill  the  latter  part  of  that  contract  from  w 

or  Orbbnock, 

AND  orasu.     it  meant  in  the  first  part  of  it ;  but  the  pre8mnpt>:^<3 
^^^JpMoS!!'^*  IS,  that  the  same  word  means  the  same  thing  thron^^I 


out,  and  if  that  were  a  necessary  conclusion  to 
to,  I  should  feel  very  much  inclined  to  concur 
the  Lords  of  Session,  that  iresh  water,  and  that  oi 
was  the  subject-matter  of  this  contract.     Any  oi 
construction  would  exclude  the  supply  of  salt  wj 
from  the  town  altogether,  because  the  Shaw's  WaAl^^ 
works  Company  have  no  power  to  supply  salt  wat^sv; 
and  if  the  covenant  is  that  the  Town  Council  will  z^ci 
supply,  or  permit  to  be  supplied,  salt  water  to  the  toi^prn, 
the  town  must  be  excluded  altogether  firom  the  ben^ffit 
of  salt  water,  even  for  baths  or  any  purposes  for  which 
salt  water  might  be  essential     For  some  purpo«i 
fresh  water  is  necessary;  for  other  purposes  salt  wSr't^er 
is  necessary,  and  there  are  certain  purposes  which  aJn 
common  to  both  salt  water  and  fresh  water ;  and  if  i>he 
contract  here  not  to  supply  water  is  to  be  understocd 
to  apply  to  salt  water,  as  well  as  to  fresh  water,  i^ 
result  is  that  the  town  must  be  altogether  exdiul^ 
from  the  benefit  of  salt  water.     That,  I  think,  i*  • 
very  unreasonable  construction  of  the  contract  entai*" 
into  with  the  Shaw's  "Water  Company  by  the  Tro*" 
tees,  who  are  bound  to  do  the  best  they  can  for  ti^ 
benefit  of  the  town. 

But,    my   Lords,   although  if  my    opinion   w^^^ 
founded  upon  that  ground  alone,  I  should  ooncurwi 
the  Court  below ;  yet  I  must  own  that,  even  m^^ 
pendently  of  that  consideration,  I  am  of  opinion  ifa^ 
opening  the  pavements,  and  letting  persons  get 
from  the  harbour  for  themselves,  is  not  a  breadi 
the  contract  which  the  Trustees  entered  into— th^^ 
they  would  not  sell  or  supply  water.     If  the  sea  Hbs^^ 
comes  up  to  Greenock,  instead  of  being  salt  water^^ 
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as  some  parts  of  the  Baltic  are,  pure  water,  ^JJ^^olS^Irr 
I  think  the   Trustees  would  be  guilty  of  no  iiAonnlVn.  ftc. 
ti  of  contract,  according  to  the  right  which  they     awp  oTmw. 
of  regulating  the  streets  of  the  town,  in  per-  ^^^^SSS?^' 
ig  anybody  who  wishes  to  do  so,  to  lay  down  a 
lom  the  harbour  for  the  purpose  of  getting 
I  think    that  that  is   no  breach   of  their 
nt^  that  they  will  not  come  into  competition 
he  Shawns  Water  Company  as  sellers  of  water 

town,  and  that  any  other  decision  would  be 
ry  to  the  fidr  construction  to  be  put  upon  the 
ions  of  the  parties  making  and  entering  into 
contract^  because  any  other  construction  would 
>  the  Company  a  scarcely  justifiable  monopoly, 
oold  therefore  be  a  construction  which  I  should 
it  exceedingly  difficult  and  harsh  to  sustain, 
opinion  the  contract  is  carried  into  execution 
full  extent,  according  to  its  fair  meanings  if  the 

Council  exercises  no  other  right  in  respect  to 
pply  of  water  than  that  of  enabling  persons  to 
ater  for  themselves  from  the  harbour,  that  is, 
Qg  them  to  take  up  the  pavement,  and  so  to 
wn  the  necessary  pipes  for  the  supply  of  such 

these  grounds,  I  am  of  opinion  that  the  decision 
I  Court  below  was  perfectly  right,  and  that^ 
)re,  this  interlocutor  ought  to  be  affirmed. 

Lord  St,  Leonards  :  ^.  l22!w^ 

Lords,  I  consider  that  this  is  a  case  of  very        '^p^**- 
importance,  and  one  of  very  considerable  diffi- 

I  have  very  seldom  addressed  myself  more 
idy  to  the  consideration  of  any  case  than  I  have 
b  which  is  now  before  your  Lordships. 

original  Act  of  Parliament,  constituting  the 
3  Water  Company  as  a  mere  Joint  Stock  Com- 
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th«  shaw*i  pany  for  supplying  water  to  the  town,  gave  o^ 
maoutbatbi,  ftc.  permissive  powers.  There  was  nothing  oompnlso 
^D  oTOuuu'  either  on  the  one  side  or  on  the  other  in  that  Acrfc 
Si.  ISiirdM*  Ps^lianient.  There  were  also  at  that  time  oompebxs 
powers  in  the  Trustees  of  the  town ;  for,  from  the 
1773,  I  think,  down  to  the  year  1817,  there 
different  Acts  of  Perliament  passed,  giving  to  %\: 
Trustees  of  the  town  the  power  to  furnish  the  inkstl) 
tants  of  the  town,  subject  to  certain  assessments,  yn,± 
water.  At  the  time,  therefore,  that  the  Joint  Stoo 
Company  was  established,  beyond  all  doubt,  they  Jxa^ 
no  monopoly,  for  it  was  merely  an  additional  snppi; 
which  they  had  permission  to  furnish  to  the  inhabitants 
upon  such  terms  and  subject  to  such  r^ulationa  fu 
they  should  think  fit  to  make.  The  Trustees  of  Uti 
town  had  established  reservoirs,  cisterns,  and  public 
weUs,  to  which  all  men  had  a  right  to  resort  in  the 
town ;  and  they  had  granted,  what  they  called,  certaii^ 
privilege  pipes ;  that  is,  they  had  permitted  certaii 
inhabitants,  on  paying  what  the  Scotch  call  a  dumi 
sum,  to  lay  down  pipes  from  those  reservoirs  and  vreXh 
to  the  private  residences  of  persons  so  paying  tb^^ 
sunu 

That  being  the  state  of  things  after  the  Waterwoirb 
Company  had  been  in  existence  for,  I  think,  thirte^ 
years,  the  agreement  which  has  been  referred  to,  ***^ 
upon  which  this  case  depends,  was  made  between  ^^ 
Trustees  of  the  town  and  the  Waterworks  Compa**^ 
Now,  it  is  material  to  observe,  with  reference  to  fe^ 
rights  of  the  parties,  that  the  Waterworks  Compact 
were  not  directly  to  furnish  to  the  inhabitants  tE^' 
water  which  they  undertook  to  supply,  but  the^' 
express  contract  says,  that  they  are  to  furnish  {h^ 
water  to  the  Trustees,  to  carry  the  water  into  th^ 
reservoirs  of  the  Trustees.  They  had  afterwards 
powers  granted  to  them  to  lay  down  pipes  for  the 
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pQipofle  of  distributing  that  water,  but  they  were  not  ^^^^o^'J^^ 

bound  to  do  so  unless  they  had  a  certain  return  to  be  maoutkItm,  ao. 

pioduoed  from  them ;  so  that  the  Trustees,  in  point  of     amd  othsm.* 

fikst^  by  that  contract  themselves  contracted  for  the     ^^  LSHirdt* 

<lelivery  of  21,000  cubic  feet  of  water  every  day,  into 

their  reservoirs,  to  be  thereafter  distributed  by  the 

pipes  of  the  Company.    That  was  the  condition,  and 

that  was  therefore  no  monopoly ;  and  I  address  myself 

now  to  (Ms  consideration,  because  the  argument  much 

turned  upon  the  question  of  monopoly.    There  was  no 

possible  monopoly  in  that.    The  &/ct  was,  that  the 

persons   who  were  bound  originally  to  supply  the 

to\fn  with  water,  finding  their   own  supply  defi- 

c>fiiit,  contracted  with  a  Waterworks  Company  already 

established,  to  furnish  such  a  supply  of  water  as 

tbey  deemed  sufficient  for  all  the  purposes  of  the 

ii^itonts. 

The  contract  took  rather  a  singular  shapa  There 
^^^^  two  objects  to  be  accomplished;  one  was  to 
^^tinue  a  sufficient  supply  to  ships  in  the  harbour 
^^  to  the  inhabitants  of  the  town,  and  the  other 
^Ml^ct  was  to  fiimish  manu&ctories  and  milk  with 
*  Supply  of  water  beyond  what  the  wells  would 
fijruiah. 

^die  contract  is  in  this  shape: — The  Trustees  were 
*^Uxid  (I  take  it  for  granted,  from  the  nature  of  this 
^^^tauct,  under  the  early  Acts  of  Parliament  of  which 
^*^  Iiave  heard)  to  furnish  the  ships  in  tfie  harbour 
^^tli  water ;  and  I  think  it  is  clear,  by  this  contract, 
^'^^^  the  Trustees  granted  and  assigned  to  the  Water- 
works Company  all  their  rights  and  powers,  subject 
^  t^  liability  to  furnish  water  to  the  shipping  in  the 
^^^^bour.   The  Trustees  agree  to  nominate  the  collector 
^f  the  Company  to  be  the  collector  of  the  rates  for  that 
^pply,  and  they  agree  to  levy  the  tolls  payable  in 
Tespect  of  that  water,  so  that  the  first  part  of  the 
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w7"ecmJaiiy  ^^^*"^*  ^  actually  a  transfer  by  the  Trustees  of 

MAOHTBAma,  fto. 

or  OuntNocs, 

AMD  OTHXW. 


8t, 


Town  to  the  Water  Company  of  the  right  (subject 
the  liabilities  also)  of  the  shipping  to  have  wi 
ggg*^j.     supplied  to  them  for  their  purposea    Next  comes 
obligation  or  power  to  supply  the  inhabitants  and 
manufiictories ;  and  then  comes  the  clause  on  w 
everything  is  dependent  in  the  general  argument 
this  casa    My  noble  and  learned  friend  did  not 
the  concluding  words,  which  are  very  strong.    Affc<:sT 
saying  that  the  supply  of  water  is  to  be  vested  in  tvK:^« 
Company^  and  not  in  the  Trustees, — and  that  th( 
shall  be  no  competition,  in  effect, — ^the  contract  sa; 
"  the  second  party "  (that  is,  the  Trustees)  "  e 
to  give  no  further  supply  to  public  works,  or  to  gre^'mzmt 
any  more  privilege  pipes  to  private  houses,  the  imd 
standing  and  bargain  being,  that  the  public  we 
along  with  the  private  or  privilege  pipes  which  hfifcr^e 
been  already  granted,  shall  be  the  only  supplies      of 
water  which  the  second  party  and  their 
in  office  shall  furnish  to  the  inhabitants;  it 
expressly  understood  that  the  said  second  party  sb^Lll 
have  full  power  to  erect  such  and  so  many  additioxt^^ 
public  wells  as  they  may  see  fit,  in  any  of  the  street^ 
for  the  supply  of  the  inhabitants,  but  not  upon  Buy  ^ 
the  breasts  or  quays  for  the  use  of  the  shipping/'  I7b^ 
result  was,  that  the  Waterworks  Company  were   *^ 
have  the  entire  supply  of  the  shipping,  and  they  wer^ 
to  have  thb  entire  supply  of  the  manufiictories  and  c^^ 
the  inhabited  houses,  except  so  £bu:  as  they  supplied 
themselves  with  water. 

Now,  as  regards  the  construction  of  that  contract^ 
I  think  it  admits  of  no  fidr  doubt  that  the  parties 
were^  beyond  all  question,  dealing  for  pure  water; 
that  can  scarcely  be  disputed.  Neither  party,  in  my 
apprehension,  had  his  attention  at  all  directed  to  the 
question  of  salt  water ;   that  was  not  within  their 


CASES  IN  THE   HOUSE  OF   LORDS.  167 

iwr.  They  were  maJdng  a  contract  with  reference  w™  c©^* 
B  then  present  supply^  and  they  were  not  dealing  BUovnfl^ni.  ao. 
the  question  of  salt  water ;  but  that  does  not     ^o 


)  the  question,  because  these  parties  were  dealing    st.  ^^^ 
vference  to  that  which  at  that  time  constituted 
ipply,  namely,  springs  and  fresh  pure  water, 

was  all  that  was  required,  and  which  was 
mi  for  the  purposes  to  which  it  was  applied; 
8,  it  was  sufficient  for  the  shipping,  it  was 
mt  for  the  manufacturers,  and  it  was  sufficient 
i  inhabited  houses.  That,  then,  was  the  general 
making  by  the  one  party,  who  had  the  power 
>ply  the  water,  with  the  other  party,  who  had 
aans  of  furnishing  that  supply.  But  I  am  very 
nn  being  of  opinion,  that  that  general  engage- 
might  not  be  held  to  mean  what  it  imports  in 
,  namely,  that  the  second  party,  the  Trustees, 
1  not  supply  any  water  to  those  different  places 
were  to  be  supplied  with  pure  and  wholesome 

by  the  Company.  If  the  case  turned  entirely 
that^  I  should  have  felt  very  great  difficulty, 
I,  in  coming  to  the  same  conclusiou  9fi  that  to 
the  Court  below  have  arrived ;  because,  it  being 
f  expressed  that  the  one  party  shall  supply  the 
which  the  other  party  had  been  in  the  habit  of 
ring,  the  Case  would  turn  upon  the  mere  ques- 
)f  supply  in  the  way  in  which  my  noble  and 
d  friend  put  it  in  the  opinion  just  delivered.  I 
I  have  felt  very  great  doubt,  indeed,  whether 
ought  not  to  be  given  to  the  generality  of  the 

in  that  clause  in  which  the  Trustees  engage 
hey  will  not  make  any  supply  of  water,  that  is, 
ler  the  general  words  maJdng  the  particular 
ief  which  has  since  arisen,  would  not  exclude 
from  making  that  supply;  because  it  must  be 
iberedy  looking  now  to  that  point  only,  that  this 

M 
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tm  SHAw'i      Company,  in  consequence  of  this  contract,  have  erect 

MAaanATM.  Ac.  ^cry  cxpensivc  works  in  the  town,  and  those  worl 

▲HD  onuM.     therefore,  might  become  m  a  very  great  measure, : 

A.  Lwitrd^     point  of  fact,  the  occasion  of  loss  to  the  Company,&0j 

the  loss  of  the  capital  expended  upon  them  after  tt 

town  has  had  the  benefit  of  the  supply  of  water  throug 

the  application  olT  that  capital,  that  is,  if  the  constni 

tion  which  is  now  contended  for  were  to  be  put  upc 

the  contract,  and  it  depended  upon  that  alone. 

I  think  that  the  case  is  so  strong,  upon  the  mei 
abstract  justice  of  it,  in  favour  of  the  Company  (tl 
Appellants),  that  it  requires  a  great  deal  of  argumei 
to  satisfy  one's  mind  that  the  decision  of  the  Con 
below  is  right.  But  then  there  is  this  difficulty 
bear  in  mind,  that  what  the  Court  was  dealing  vr 
was  the  actual  supply  by  the  Trustees  to  the  tov 
The  contract  takes  a  totally  different  shape  when 
comes  to  the  matter  of  the  supply  to  the  manu£GuHx)Ti 
and  inhabited  houses,  from  that  which  it  had  alreac 
assumed  as  regards  the  shipping.  It  is,  then,  a  simj 
contract  that  they  will  discontinue  the  supply  th 
have  furnished,  always  reserving  to  themselves  n 
only  the  application  of  the  present  works  for  t 
«upply  of  the  town,  but  reserving  expressly  the  rig 
hereafter  to  construct  as  many  wells  as  they  thii 
proper  for  the  use  of  the  town,  notwithstanding  t 
rights  granted,  and  the  contract  entered  into  with  t 
Shaw's  Waterworks  Company  ;  so  that  in  that  W£ 
without  going  beyond  the  contract  at  present,  t 
question  would  be,  whether  what  is  intended — (1 
it  has  not,  if  I  understand  it,  actually  been  cam 
into  execution),  merely  the  giving  leave  to  the 
manufacturers  to  supply  themselves  with  water  frc 
i^he  harbour — is  a  breach  of  that  contract 

Now,  in  the  first  place,  as  I  understand  the  be 
there  is  no  pretence  or  foundation  for  saying  that  t 
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Trustees  are  directly  going  to  make  a  supply, — that  is  tb«  sh^wi 
not  contended.  What  is  contended  ^  as  I  collect  from  ^^f^,^^^  ^c. 
tbe  argament,  is  that  the  Trustees  are  going  to  assist  ^a'nd  Stui?* 
the  parties  in  supplying  themselves,  and  that  the  J^H^i^^ 
MMstance  which  they  would  thus  give  would  be  an 
implied  breach  of  the  contract  into  which  they  have 
entered.  That  there  is  no  express  breach  of  contract, 
I  think,  is  perfectly  clear,  because  they  are  not  going 
to  sapply  water  to  the  manu&cturers.  Supposing,  in 
order  to  try  the  thing,  (which  was  a  view  of  the  case 
taken  in  the  Court  below,)  that  the  frontage  to  the 
nuffiufiEwAory  was  upon  the  beach,  the  parties  might 
s^ly  themselves  then  with  as  much  salt  water  as 
^hey  thought  proper ;  supposing  they  had  bought  and 
opened  the  ground,  they  might  then,  beyond  all  ques- 
tion, supply  themselves  with  any  quantity  of  salt  water 
that  they  pleased  from  the  harbour,  without  leave 
from  the  Water  Company  or  anybody  else.  There  is 
^^oihing  whatever  to  prevent  their  doing  that.  Then 
*'08e  the  difficulty,  which  has  been  very  much  argued ; 
*Ad  here  I  must  remark  that  I  do  not  think  it  was 
V^te  &ir^  after  the  admission  and  the  decision  in  the 
Conrt  below,  (and  I  very  much  object  to  the  course 

t»ken  in  this  Case,)  to  raise  a  question  of  law  of  great 

• 

^portance  at  your  Lordships*  Bar,  which  was  not 
•ptated  in  the  Court  below ;  namely,  the  question  of 
'"^opoly,  and  the  question  of  divided  powers  between 
*o  Trustees  of  the  town  and  the  Corporation  of  the 
^Wn,  if  I  may  so  express  it,  which,  in  the  Court  below, 
^ere  agreed  to  be  considered  as  one  body ;  whereas, 
^  your  Lordships'  Bar,  we  heard,  for  a  considerable 
^^h,  of  time^  very  powerful  arguments  to  show  that 
*®y  were  distinct  bodies,  and  that  the  very  feet  of 
^^  being  distinct  bodies  ought  to  decide  this  Case. 
*  cannot  approve  of  that  mode  of  conducting  the  Case* 
^*  is  not  fair  to  the  parties  below ;  it  is  not  fair  to  the 

M  2 


Lord 
St,  lAomaHlt^ 
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Yilm^mxY  ^^^^S^  below ;  and  it  is  hardly  fair  to  your  Lordships 
MAounum,  fto.  that  you  should  be  called  upon  to  consider  questions 
Airp  oTMKi.     of  very  great  importance,  which  were  never  agitated 
till  Counsel  came  to  your  Lordships'  Bar,  which  are 
directly  contrary  to  the  concession  and  agreement  oi 
the  parties  in  the  Court  below.    Those  two  points  I 
have,  however,  considered  in  deciding  this  case.     It  is 
first  of  all  said,  that  this  agreement  cannot  be  valid, 
because  it  creates  a  monopoly,  and,  according  to  the 
view  of  the  Waterworks  Company,  the  Trustees  have 
no  power  to  create  a  monopoly.     The  answer  to  thai 
is,  that  it  creates  no  monopoly.     In  the  first  place,  as 
I  have  shown  to  your  Lordships,  the  supply  is  tha;^ 
which  is  required  by  the  Trustees  themselves ;  they 
measure  the  supply.     There  was  nothing  to  prevent 
Parliament  again  interfering.     The  necessaiy  powers 
cannot  be  exercised  without  coming  to  Parliament  for 
its  sanction.     They  require  so  much  breaking  up  of  the 
streets,  and  infringing  personal  and  private  righ^  that 
you  never  can  exercise  such  powers  as  those  without 
the  authority  of  Parliament ;  and  as  Parliament  could 
at  any  time  grant  additional  powers,  if  necessary,  to 
other  Companies,  there  was  no  danger  of  creating 
monopoly.     But^  in  point  of  fact,  there  was  no  mono- 
poly created,  for  it  is  a  bargain  by  the  Trustees  for 
the  quantity  of  water  which  they  required,  in  addition 
to  their  own  supply,  for  all  purposes ;  and  they  say,  We 
will  not  go  beyond  our  wells,  we  will  not  bring  ite 
water,  and  supply  that  water  in  pipes,  and  so  on,  inter- 
fering with  you  ;  otherwise,  of  course,  no  Waterworke 
Company  would  have  taken  that  contract.     There 
could  then  be  no  monopoly  while  the  Company  could 
bring  in  as  much  water  as  they  pleased,  and  which 
they  had  the  power  to  do,  fi"om  any  distance,  or  place, 
or  locality,  in  order  to  supply  the  town.    I  think, 
therefore,  my  Lords,  that  there  is  not  the  slightest 
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^tmndation  for  that  argument  upon  the  question  of 
monopoly. 

Then  there  is  very  considerable  difficulty  with  re- 
spect to  the  question  of  the  Trustees  and  the  Corpora- 
tion being  one  body,  though  it  was  agreed  in  the 
Court  below  (and  I  should  be  very  unwilling  to  give 
effect  to  it,  if  the  case  depended  upon  it)  that  they 
should  be  considered  as  one  body.  But  it  stands 
thus:  that  the  Trustees  of  the  town  had  vested  in 
them,  undoubtedly,  streets  and  lanes  and  other  places 
ill  the  town  for  the  purposes  of  laying  water-pipes 
luid  gas-pipes,  and  other  matters  connected  with  the 
local  and  sanitary  wants  of  the  place. 

By  the  91st  section  of  the  Act,  to  which  I  have  not 

yet  referred,  the  Provost  and  Bailies  and  Town  Coun- 

cilloiB  have  no  direct  permission  given  to  them  autho- 

nang  the  streets  to  be  opened;  but  there  is  a  negative 

<^ii86,  that  nobody  shall  presume  to  open  the  streets 

fcf  the  purpose  of  laying  down  pipes,  or  for  any  other 

Purpose,  without  the  leave  of  this  particular  body,  under 

*  penalty.   It  is  not  that  everybody  who  pays  gets  that 

<^<)ii8ent  to  lay  down  pipes  :  it  is  no  such  thing.     It  is 

tlatif  they  do  lay  down  pipes,  (whatever  maybe  their 

nght  to  lay  down  pipes  and  break  open  the  streets,) 

^thout  the  leave  of  that  particular  body,  they  must 

I*y  a  penalty.     Now,  in  point  of  fact,  these  pipes 

^cver  could  have  been  laid  down  without  the  leave  of 

^  Trustees.     I  think  that  is  perfectly  clear,  that 

^^  could  not  be  laid  down  without  the  leave,  and 

®^^t  subject  to  a  penalty,  of  the  Provost  and  the 

""^iUiesand  Councillors  of  the  town ;  but  the  residt  is, 

^'Pon  that  part  of  the  argument,  that  it  does  not  at  all 

^^'^  this  question,  except  upon  the  mere  question  of 

^  right  to  allow  the  streets  to  be  opened,     I  need 

^^  trouble  your  Lordships  with  the  incidental  matter 

•*  to  the  party  in  whom  right  lies ;  but  the  question 
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watu%»ant  ^>  whether  the  party,  whoever  it  may  be,  that  has 
MAGOTiuTn,  Ac.  that  right,  may  permit  the  streets  to  be  opened  in 

order  to  get  at  the  salt  water. 

My  Lords,  that  question  cannot  be  disposed  <rf 
merely  upon  the  contract,  in  the  way  in  which  it  hii 
been  referred  to,  because  of  the  subsequent  Act  of  Par- 
liament in  the  year  1840.  The  contract  was  made  in 
the  year  1838^  thirteen  years  after  the  estabUahment 
of  the  Waterworks  Company ;  and  in  1840  the  town» 
singularly  enough,  obtained  an  Act  of  Parliament,  by 
which  all  their  previous  Acts  were  repealed,  which,  as 
you  have  heard,  firom  the  year  1773  gave  them  the 
power  to  supply  the  town  with  water.  They  then 
took  express  powers  to  supply  the  inhabitants  with 
water  generally,  and  to  take  new  springs  beyond  those 
which  they  had  already  taken,  and  to  make  assess- 
ments. They  were  then  particularly  looking  to  the 
formation  of  new  weUs  for  the  purpose  of  supplying 
the  inhabitants.  In  the  assessments  which  they  were 
authorized  to  make,  they  were  expressly  bound  to 
deduct  4c2.  in  the  pound  firom  the  assessment  of  every 
inhabitant  who  had  not  a  well  within  100  yards  of 
his  house;  so  that  the  intention  was,  that  the  inha- 
bitants being  assessed  for  the  supply  of  this  wat^, 
they  shoiQd  be  exempted,  to  a  considerable  extent,  if 
they  had  not  water  in  wells  accessible  to  them.  That 
there  was  a  supply  wholly  independent  of  the  Water- 
works Company,  and  it  is  impossible,  upon  reading 
that  Act  of  Parliament,  with  which  I  will  not  fatigue 
your  Lordships,  though  every  part  of  it  is  important 
in  this  case,  without  coming  to  the  conclusion,  in  my 
judgment,  that  there  was  a  competition  there  at  once 
brought  into  a  state  of  activity  with  the  Waterworks 
Company  ;  so  that  it  could  not  be  said  that  the 
Waterworks  Company  had  any  exclusive  right.  If  it 
had  stood  upon  the  powers  of  that  Act  of  Parliament 
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alone,  there  would  have  been  a  very  powerful  compe-      thb  sbaw^ 
tftion  with  the  Waterworks  Company  in  the  supply  maomt«atm.  *c. 
of  water  by  the  Trustees  under  their  new  powers,  in     'Zto^am 
addition  to  their  old  powers  of  supplying  the  inha-     ^  tSmard^ 
hitants  with  water.  ^^ 

Sot  then  they  had  a  clause  (the  Trustees  being  per- 
feeUy  aware  of  the  agreement  entered  into)  which 
axxthorized  the  Corporation  to  ratify  and  confirm  any 
agreement  which  had  been  made  between  the  Trustees 
ot£  the  town,  and  the  Waterworks  Company,  an  ex- 
press power  which,  it  is  said,  bound  the  Trustees  abso- 
Ixit^y  to  the  Company.    But  surely,  my  Lords,  there 
iB  no  weight  in  that  argument.     There  was  only  this 
s^S'eement;  and,  therefore,  when  you  are  authorized  to 
<x>i:^firm  any  agreement  between  certain  parties^  and 
*l^ere  is  only  one  agreement,  of  course  the  power  does 
^^tend,  from  necessity,  only  to  that  one.    If  there  had 
■^^^  two  agreements,  there  would  have  been  a  power 
^  confirm  them ;  but  there  was  but  one,  and  the  Act 
^^  Parliament  clearly  was  drawn  with  a  view  to  con- 
^'^  that  one  agreement. 

Now,  in  point  of  fiswjt,  very  shortly  after  that  Act  of 
Parliament  passed,  the  Corporation  met,  and  actually 
^'^d  positively  unanimously  confirmed  that  agreement. 
^^©y  were  authorized  to  do  so  by  the  Act  of  Farlia- 
^^m,  and  it  is  perfectly  dear  that  that  is  a  valid 
^S^^eement^  and  open  to  no  impeachment  whatever. 

^ow,  my  Lords,  in  that  way  the  agreement  being 

P^^fSectly  complete,  according  to  the  powers  in  the  Act 

^^  Parliament,  you  there  have  to  look  to  the  provisions 

^^  trliat  Act  of  Parliament,  which  is  the  3rd  of  Victoria, 

P^^aed  in  the  year  1840,  and  you  will  see  that  all  the 

*^^^  of  Parliament  are  adapted  to  work  with  the  con- 

^^f^ct  of  1838 ;  because,  although  they  seem  general, 

7^t  it  is  quite  clear  that  they  meant,  in  confirming  the 

^^itract,  to  confine  their  powers  to  such  a  supply  of 


ophtion. 
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wSb  ck>»AKY  '^^^^  ^  under  that  contract  the  Trustees  were  aai3 
magutZ^tb.  &C.  rized  to  give  ;  and  they  meant,  therefore,  as  the  po^ 

OP   OftXBNOCKt  . 

A.MD  oTBSBi.      of  assessment  shows,  to  continue  their  supply  by ' 
St.  t^riw     wells,  and  to  confine  it  to  the  wells ;  but  they  were 
have  a  new  supply  of  water  for  the  purpose  of  fiimi 
ing  the  inhabitants  with  water  from  the  wells.     Tl 
seems  perfectly  clear. 

The  matter  stood  thus  for  some  time,  till  in  184£ 
think,  the  Waterworks  Company  obtained  anoti 
Act  of  Parliament,  by  which  they  got  very  consid 
able  powers  themselves,  and  they  came  under  comp 
sory  enactments  to  serve  the  water  to  the  inhabitan 
With  regard  to  the  mills  and  manu£a«ctories,  it 
curious  enough  that  they  take  a  power  to  supp 
them  with  water,  for  the  first  time,  for  other  tbi 
domestic  purposes.  Their  power  is  expressly  to  snpp] 
manufactories  and  mills  with  water  other  than  fc 
domestic  purposes,  which  is  the  first  intimation  < 
water  for  any  other  than  domestic  purposes. 

Then,  what  is  really  a  very  important  part  of  tl 
Case, — ^and  which,  as  far  as  it  goes  to  the  validity 
the  contract,  I  think,  is  a  question  out  of  all  dispute,- 
is  this :  In  the  8th  and  9th  of  Victoria,  section  10 
it  is  enacted,  ''That  nothing  in  this  Act  contain 
shall  extend,  or  be  construed  to  extend,  to  take  awa 
alter,    abridge,    or    intrude  upon  any  jurisdictio 
powers,  or  authorities  possessed  by  or  vested  in  t 
Provost,  Bailies,  and  Town  Council  of  the  town 
Greenock,  or  Corporation  thereof,  or  of  the  Trostc 
for  bringing  water  into,  and  lighting,  cleansing,  a] 
watching,  the  said  town,  or  any  property,  rights, 
privileges  competent  to  or  vested  in  them  or  any 
them  ;  but*  this  not  only  without  prejudice  to,  but 
full  reservation  to   all  parties  of  the  meaning  ai 
effect  and  of  the  respective  rights  and  interests  co 
stituted  by  any  deed  of  agreement  or  contract  ma 
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and  entered  into  between  the  Company  on  the  one      rn  ssAWt 
part,  and  the  Provost,  Bailies,  and  Coandllors  of  the  '* 


bmgh  of  Qreenock,  and  the  Trustees  for  lighting, 
deansing,  and  watching  the  said  town,  and  supplying 
the  same  with  water,  on  the  other  part''     So  that  the 
rights  are  reserved  to  all  parties,  not  only  meaning  in 
effect^  but  the  rights  and  interests  constituted  by  that 
Act  are  expressly  reserved.     The  result,  therefore,  in 
my  mind,  after  the  most  anxious  consideration,  is, 
certainly,  that   I   am  not  prepared  to  advise  your 
Lordships  to  reverse  the  interlocutor ;  but  I  have  £elt 
very  great  doubt  and  hesitation  in  refraining  from 
coming  to  that  conclusion,  because  I  think  that  the 
I         construction  which  we  are  bound  to  put  upon  the 
whole  of  these  transactions,  is  against  the  real  spirit 
^d  meaning  of  that  contract.     I  think  the  contract 
^as  clearly  open  to  no  objection.  I  think  the  Trustees 
^>ad  perfect  power  to  make  it,  and  I  am  clearly  of 
opinion,  looking  to  the  Acts  of  Parliament,  that,  in 
point  of  law,  if  any  doubt  upon  the  contract  itself 
*^^  existed,  the  Acts  make  it  perfectly  dear,  and  that, 
^-herefore,  it  is  a  valid  and  binding  contract.     I  think 
^tuit  the  supply  of  salt  water,  in  the  way  in  which  it  is 
^^Jplied,  is  a  surprise  upon  the  parties,  and  it  is  only 
^  the  strict  construction  of  the  law  that  we  are  pre- 
^^nted  from  doing  what  I  think  would  meet  the 
•^^^tstice  of  the  case. 

But  when  I  look  to  the  whole  of  the  Acts  of  Par- 

"•^ament,  and  to  the  contract,  and  to  the  nature  of  the 

dealings,  I  am  compelled  to  come  to  the  conclusion 

^Tiat  what  the  Trustees  have  actually  undertaken  to 

^0  is  only  to  no  longer  supply  the  town  with  water, 

Except  through  their  weUs,  and  that  what  is  intended 

to  be  done  is  to  furnish  no  supply  of  water  within  the 

terms,  and  the  meaning,  and  the  strict  construction  of 

the  contract,  although  it  may  be,  and  I  rather  must 
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Tmi  taAw^     consider  it  to  be,  as  an  intended  evasion  of  the  oc 

MAoununt^fto.  ^^^  ^^  ^  happens,  that  the  manufiMrf^urere^  hav 

^D^;S£^    covered  that  salt  water  would  answer  their  pt 

A.  LnmLrd^  *^^  ^^*  ^^7  co^^  g©*  ^^^^  Salt  Water  for  no< 
they  could  obtain  leave  firom  the  Town  C!oun> 
from  the  Trustees  to  break  up  the  town;  the  p 
vested  in  that  body  to  allow  them  to  break 
town.  It  cannot  be  said  to  be  a  supply  of  watei 
they  had  ever  made,  because  they  had  never  si 
salt  water,  nor  did  anybody  contemplate  theii 
so.  Unfortunately,  the  contract  did  not  look  i 
case  which  has  since  arisen.  I  think  that  point 
contract,  therefore,  was  not  provided  for,  alth< 
have  anxiously  looked  to  see  whether  effect  ooi 
be  given  to  it ;  but  I  cannot  come  to  any  othc 
elusion  than  that  at  which  my  noble  and  learned 
has  arrived,  viz.,  that  the  decision  of  the  Court 
should  be  affirmed,  but  that  there  should  be  nc 
— the  Case  having  been  argued  at  your  Lor< 
Bar  upon  points  which  were  not  agitated  in  the 
below,  and  which  ought  not  to  have  been  raised  i 
House. 

Interlocutors  ajfflnned. 
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FINNIE, Appellant. 

THE  GLASGOW  AND  SOUTH-WESTERN  )  „ 

n  1  .T  »r  «  ^r     ^^m  m^  *  ^r^r  >   RKSPONDBNTS. 

RAILWAY  COMPANY,        .        .        •      J 

Railwaif  Clauses  Consolidation  {Scotland)  Act^  8  4r  9  Vict.    ^^^Jj^^ 
e.  33.  ^^  ^'^• 

E^iualization  of  charges^  5  Vict  c.  29. 
Circumstances  in  which  it  was  held  (Lord  St  Leonards 
dissenting)  that  aniformitj  of  charge  bj  a  Railway  Com- 
Ftty  was  not  compellable, 
^^ther  moMj  overpaid  in  case  of  an  overcharge  bj  a 
Htilwaj  Companj  can  be   recovered  back  ;— on  this 
question  the  Law  Peers  differ, 
•^^forney  General  v.  7%e  Birmingham  and  Derbjf  Junction 
BaUtoay  Company^  (2  Bail.  Ca.  124,)  decided  bj  Lord 
^ttenham,  (2  RaiL  Ca.  124,)  pronounced  bj  Lord  St 
^'©onards  not  "  very  dear  or  altogether  satisfactory.** 
^"®  Xiord  Chancellor  and  Lord  St.  Leonards  (the  only  Law 
^eers  present)  being  divided  in  opinion,  the  decision 
'^ow  affirmed  ;  and  an  application  by  the  Appellant's 
^Unsel  (relying  on  the  precedent  o^  Johnstone  v.  Beatticy 
^^  Cla.  &  Finn  83)  refused.     Remark  by  the  Solicitor 
General 

-^^  minuteness  of  detail  exhibited  in  the  opinions 

tk©  Law  Peers  renders  it  unnecessary  to  do  more 

^^  to  state  briefly  the  nature  of  the  question  which 

^^ed  the  subject  of  litigation. 

The  Appellant,  Mr.  Finnic,  was  tacksman  or  lessee 

the  Duke  of  Portland's  coal-mines  in  the  county 

Ayr,  and  he  instituted  an  action  in  the  Court  of 

^^on  for  the  purpose  of  enforcing  an  equalization  of 

^^  rate  of  charge  for  the  carriage  of  coals  on  the 

^spondents'  railway. 

^be  Respondents  admitted  that  the  rate  of  charge 
^  the  Kilmarnock  and  Troon  line  was  higher  than 
*^  ordinary  rate,  but  this  they  attempted  to  justify 
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FmHB        by  showing  that  the  Acts  of  Parliament  did  not,  in 
The  2jj»oo^    the  circiunstances  of  the  case,  require  uniformity. 
Railway  Co.         The  Court  of  Scssion,   on  the  10th  March  ISSSj 
decided    that    the    Railway   Company    were   right 
Mr.  Finnic  thereupon  appealed  to  the  House. 

The  Solicitor  Oeneral  (a)  and  Mr.  Anderson,  for  the 
Appellant,  cited  Parker  v.  Ore<U  Western  Bailwaji 
Company  (6),  AtUnmey  Oeneral  v.  The  Birmingham 
and  Derby  Junction  Railway  Gom/pa/ay  (c),  Stockton 
aaid  Darlington  Railway  Company  v.  BanreU  (cZ). 

The  Lord  Advocate  (e)  and  Mr.  RoU,  for  ihm 
Respondents,  cited  The  Attorney  Oeneral  v.  The  Bir 
mvngham  andDerby  Junction  Railway  Compa/ny  (f 

Lord  CkanceUor^i         The  LORD  CHANCELLOR  : 

My  Lords,  the  object  of  this  action  was  to  be  reinE 
bursed  certain  moneys  which  the  Appellant  alleged  tn 
had  been  overcharged  by  the  Defenders,  the  Glasgo^ 
and  South-western  Railway  Company;  and  with 
view  to  obtain  that  repayment  there  was  also  a  co^ 
elusion  for  a  declarator  as  to  his  rights.  He  avem^ 
that  the  Company  were  bound  to  charge  all  persorr 
equally,  and  that  he  had  not  been  equally  charged. 

The  case  made  by  the  Appellant  is  this  :  That  lu 
Act  of  Parliament  was  passed  in  the  first  year  of  H^ 
present  Majesty's  reign  (g),  for  incorporating  the  Gk^ 
gow.  Paisley,  Kilmarnock,  and  Ayr  Railway  witi^ 
branches.  Many  of  the  clauses  of  that  Act  of  Pailii* 
ment  are  set  out  in  the  summons.  There  were  certaL:: 
other  Acts  for  extending  the  railway,  and  for  makiiu 
branches  to  different  places ;  and,  finally,  there  wm 
an  Act  of  the  6th  of  Victoria  (h),  which  was  an  Ac: 
amending  some  of  the  former  Acts.  In  this  last  Ac^ 
a  clause  was  inserted  to  which  I  shall  presently 

(a)  Sir  R.  BeiheU.  (5)  7  Mann.  &  Gr.  253. 

(c)  2  Rail.  Ca.  124.  (d)  11  Clar.  &  Finn.  590. 

(c)  Mr.  Moncreiff.  (/)  2  Rail.  Ca.  124. 

(g)  1  Vict.  c.  117.  (*)  Chap.  29. 


CASES   IN   THE   HOUSE   OF   LORDS.  179 

your  Lordships'  attention  more  fully.    The  railway  fixwib 

was  made,  with  the  branches,  or  such  of  the  branches  '^^  S^®*' 

Ba  are  material  to  the  present  question,  under  the  pro-  ^rSS^T^coI" 

vimons  of  those  several  Acts  of  Parliament.  Jtofrf  oamMor't 

opmion* 

The  pleadings  state  that  there  had  been  a  railway, 

wliich  was  a  mere  tramway,  for  the  conveyance  of 

ooala  from  Ejilmamock  to  Troon,  and  that  by  an  Act 

pttssed  in  the  9th  and  ]  0th  of  Victoria  (a),  the  De- 

^a&ders  were  authorized  to  take  a  lease  of  this  railway 

fmr  999  years,  and  to  convert  it  into  what  is  called  an 

edge  railway,  that  is,  a  railway  on  which  passengers 

ought  travel     And  by  that  Act  of  Parliament  it  was 

px-ovided,  that  all  the  provisions  which  had  been  intro- 

dniced  into  the  Act  of  the  5th  year  of  Her  present 

Ml&jesty,  with  reference  to  the  Defenders'  railway,  the 

main  line  of  railway  should  be  incorporated  with, 

isxtroduced  into,  and  form  part  of  the  provisions  of  the 

Ajct  of  Parliament  for  leasing  this  line  from  Elilmar- 

«^ock  to  Troon. 

It  is  further  stated,  that  in  pursuance  of  those  pro- 

'^^ons  in  the  Act  of  Parliament,  tables  of  charges 

^^^  made  as  to  the  rate  at  which  coal  should  be  con- 

^®yed  upon  the  one  line  and  upon  the  other  Una   And 

*^  is  sufficient  for  the  present  purpose  to  say,  that  the 

^'^^  of  toll  fixed  on  the  Kilmarnock  and  Troon  line, 

^^  line  of  which  the  Defenders  are  merely  the  lessees 

^^  999  years,  was  a  higher  rate  than  the  rate  which 

^^^  fixed  upon  the  main  line.     It  is  not  always  so — 

^^er  a  certain  distance  it  is  the  same ;  but  if  the 

]^^^^ftc  goes  beyond  a  certain  distance,  the  rate  of  toll 

^  higher  upon  the  cross  line  than  it  is  upon  the  main 

^^Q ;  for  a  certain  distance,  I  believe,  it  is  the  same 

^^^*e  upon  both  lines,  but  it  may  be  taken,  for  practical 

^^^^^poses,  that  it  is  a  higher  rate  of  charge  upon  the 

^^^^'^^QB  line  than  that  upon  the  main  line. 

(a)  Chap.  211. 
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^^^  The  principal  object  of  these  railways  is,  to  car 


V. 

TBI  Glamow 


AND  that  coal  to  the  sea  by  conveying  it  to  Troon,  A; 

SODTH-WBtTUM 

Railway  Co.     and  othcr  pkces  on  that  line ;  and  the  complaint 
^"^^i^tSS^*  the  Appellant  is,  that  he  is  charged  according  to  t 

higher  rate,  namely^  the  rate  upon  the  cross  line,  up 
which  alone  his  coals  run  when  they  are  taken  to  t 
sea ;  whereas  parties  sending  coals  from  the  coal  p 
beyond  Kilmarnock,  and  which  travel  a  part  of  t 
distance  upon  the  main  line,  are  charged  upon  t 
main  line  at  the  lower  rate,  and  at  that  same  lo^ 
rate  all  the  time  that  they  are  traversing  the  crc 
line,  so  that  those  persons  have  undue  advantag 
over  him.  By  the  Act  of  Parliament  of  the  5th 
Victoria,  to  which  I  have  alluded,  which  regulat 
the  main  line,  and  the  provisions  of  which  aie,  1 
reference,  incorporated  in  the  Act  of  Parliament  whi( 
relates  to  the  Troon  line,  it  is  provided  that  the  Goi 
pany  may,  if  they  choose,  have  locomotive  engines  ai 
act  themselves  as  carriers,  provided  always  that  Um 
make  certain  charges  not  exceeding  certain  amouni 
"Provided  always,  that  in  whatever  way  the  sa 
charges  are  made,  they  sliall  be  made  equally  to  i 
persons  in  respect  of  all  animals  and  of  all  goo( 
wares,  merchandise,  articles,  matters,  or  things  of 
like  description  and  quantity,  and  conveyed  or  pi 
pelled  by  a  like  carriage  or  engine,  passing  over  t 
same  portion  of,  and  over  the  same  distance  along,  t 
railway,  and  under  the  like  circumstances,  and 
respect  of  all  accommodations  of  a  like  nature  afford 
in  respect  thereto/' 

Now,  the  complaint  of  the  Pursuer  is,  that  in  via 
tion  of  that  provision,  for  the  coaJs  coming  from  1 
collieries,  which  border  upon  the  cross  line  (principal 
the  two  collieries  which  are  mentioned,  namely,  t 
Annandale  and  Gatehead  collieries),  when  they 
wholly  along  that  railway  to  Troon,  or  partly  alo: 
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tiiat  ndlway,  and  then  torn  off  from  the  cross  line  to        Fnntn 
the  main  line  and  go  to  Ayr,  he  is  charged  for  so  much    tbs  olamow 
as  passes  along  the  cross  railway  at  a  higher  rate ;    ^uuwlirc?" 
whereas  other  persons  bringing    coals   fr*om   places  Lard  ametuar't 
beyond  Eibnamock,  are  charged  for  traversing  along 
the  whole  line  of  the  cross  railway  at  the  main  rail- 
way rates,  which  are  materially  lower.     Therefore,  he 
says,  that  the  money  which  he  has  paid  at  the  higher 
rate  beyond  what  others  have  paid  at  the  lower  rate 
is  an  excess,  that  it  ought  to  be  declared  that  it  is  so, 
and  that  he  should  recover  back  the  excess  which  he 
has  80  paid,  which  he  calculates  amounts  to  many 
himdred  pounds. 

His  precise  allegations  are : — '*  That  the  charge 
exacted  fit)m  the  Pursuer  for  the  carriage  of  his  coals 
fiom  Annandale  (Kilmarnock  colliery)  to  Ayr,  a  dis- 
tance of  five  and  three-quarter  miles  on  the  Kilmarnock 
and  Troon  Railway,'^  (that  is,  the  cross  railway,)  *'  and 
aeven  miles  on  the  Defenders'  line,  being  together 
^elve  miles  and  three  quarters,  has  all  along  been, 
^d  still  is,  2s.  0|(2.  per  ton,  while  the  charge  from 
B^^lford  to  Ayr,  six  and  three-fourth  miles  on  the 
^Jnaamock  and  Troon  Railway,  and  ten  miles  on  the 
-'^efenders^   line,   together   sixteen   and  three-fourth 
^^©8,  has  all  along  been,  and  still  is,   only  2«.  per 
^n/*    Then  he  states,  not  exactly  the  same  amounts, 
"^t  similar  differences  of   charge  upon  the  Pursuer 
^^^^tying  coals  from  Gatehead  colliery  to   Irvine,  as 
^^pared  with  what  others  would  pay  when  they 
*^^^>tight  coals  to  Irvine,  and  in  the  same  way  from 
•^^^Uiandale  colliery  to  Troon.     Then  he  compares  th^ 
^^^^ge,  when  a  party  brings  coals  along  the  cross  line, 
^th  that  which  others  are  charged  when  they  bring 
^als  along  the  main  line  from  another  distance,  namely, 
^  Ayr ;  he  says  that  they  are  charged  again  at  a  different 
^te ;  so  that  the  result  is,  that  he  is  charged  at  the 
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I'onnB  rate ;  so  that  the  result  is,  that  he  is  charged  at  the 
Tn  GjLAiMw  }ug}|^f  f2t(^  iQl  along,  namely,  at  the  rate  of  the  cross 
Railway  Co.  line,  whcrcas  the  others  are  charged  all  along  at  the 
rate  of  the  main  line,  as  well  when  they  are  traversing 
the  main  line  as  when  they  are  traversing  the  ctosb 
line. 

The  first  question  is,  whether  this  is  in  violation  of 
the  provisions  of  the  Acts  of  Parliament.  The  Court 
of  Session,  first,  the  Lord  Ordinary^  and  afterwards 
the  Lords  of  Session,  were  of  opinion  that  it  was  not 
a  violation  of  those  provisions  of  the  Acts  of  Par- 
liament ;  and,  after  carefully  looking  at  the  various 
provisions  of  the  Acts  as  fully  as  I  have  been  able  to 
do,  I  have  come  to  the  conclusion  at  which  the  Court 
of  Session  arrived. 

The  question  lies  in  the  very  narrowest  compasa 
It  appears  to  me  to  turn  entirely  upon  what  the  pro- 
visions are  in  the  Act  of  the  5th  of  Victoria  (a),  whidi, 
by  reference,  was  incorporated  in  the  Act  of  the  8th 
and  9th  of  Victoria.  The  provision  is,  ^'  that  m 
whatever  way  the  said  charges  are  made,  they  shall 
be  made  equally  to  all  persons,  in  respect  of  all 
animals,  and  of  all  goods,  wares,  merchandise,  artides, 
matters,  or  things  of  a  like  description  and  quantity, 
and  conveyed  or  propelled  by  a  like  carriage  or  engine 
passing  over  the  same  portion  o^  and  over  the  same 
distance  along,  the  railway^  and  under  the  like  circum- 
stance&"  Now,  the  question  on  this  part  of  the  caae 
is,  whether  in  the  cases  stated  by  the  Pursuer  charges 
have  been  made  unequally.  The  provision  is,  *'  that 
they  shall  be  made  equally  to  all  persons  in  respect  of 
matters  or  things  of  a  like  description  and  quantify." 
There  is  no  doubt  that  they  are  ''  things  of  a  like 
description  and  quantity,  and  conveyed  or  propelled 
by  a  like  carriage  or  engine."     No  doubt  they  were 

(a)  Chap.  29,  sect.  28. 
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^oonvejed  or  propelled  by  a  like  carriage  or  engine 
paadng  over  the  same  portion  o^  and  over  the  same     ^^iJJ*^^ 
distance  along,  the  railway,  and  under  the  like  cir-    ^SSlwLtc^ 
cnmstanoes.''  ^^"^^^  c^amoMor^ 

The  question  is,  whether  the  articles  conveyed,  being 
the  same,  and  the  carriage  or  engine  propelling,  being 
the  same,  these  articles  were  conveyed  or  propelled 
''over  the  same  portion  of,  and  over  the  same  distance 
along,  the  railway/'  My  opinion  is,  that  they  were 
not  conveyed  '*  over  the  same  portion  of,  and  over 
the  same  distance  along,  the  railway."  The  language 
is  exceedingly  complicated  and  difficult  to  understand ; 
hot  whatever  the  difficulties  are,  we  must  endeavour 
to  find  our  way  out  of  them  as  well  as  we  can,  and 
endeavour  to  interpret  the  clause  by  strictly  looking 
toidiat  is  the  meaning  of  the  language.  It  appears 
to  me  that  this  obligation  to  charge  equally  only 
applieB  where  the  same  goods  are  conveyed  "  over  the 
>«ne  portion  of^  and  over  the  same  distance  along,  the 
nulway." 

These  words,  I  think,  in  any  interpretation,  must 

*^  taatologous  to  a  certain  extent ;  because,  if  goods 

•'B  conveyed  over  the  same  portion  of  the  railway, 

literally,  the  same   portion   must    mean   the    same 

^i^^iwice.     But  the  only  way  in  which  I  can  interpret 

the  language  used  is  this,  that  not  only  are  they  to  go 

over  the  same  portion  of  the  railway,  but  they  are 

^  go  over  that,  and  not  to  go  over  any  other  distance, 

^  order  to  make  this  clause  in  the  Act  of  Parliament 

^plicable,  and,  I  think,  that  is  extremely  reasonable, 

^^  if  there  is  a  railway  ten  miles  long,  and  one 

P^feon  sends  his  goods  along  the  whole  of  it,  and 

^<>ther  sends  his  goods  along  half  of  it,  it  may  be 

^^  reasonable  not  to  impose  upon  the  Company 

^ting  the  charge  the  necessity  of  putting  a  charge 

^^  same  rate  on  the  person  who  is  going  the  small 

N 
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FDnm  distance  as  on  the  person  who  is  going  the  longer 
T»o^  dktaoce,  for.  in  truti,  a  greater  duty  is  or  may  be 
B^TcS!"  imposed  in  the  first  case  in  compelling  the  Company 
'*  to  stop  the  train,  or  compelling  them  to  have  a  station 
at  which  to  take  the  goods  or  passengers  up.  Ther^ 
may  be  inconveniences  of  that  sort;  but,  without 
speculating  as  to  what  might  have  induced  the  Legis-« 
lature  to  come  to  such  ^a  conclusion,  it  appears  to  m^ 
that  in  fact  they  have  said  that  this  obligation  exisbi 
only  where  the  parties  traverse  the  same  distance. 

I  hesitated  a  good  while  in  coming  to  this  oondix* 
sion,  because  it  was  the  exact  expression  used  in  the 
former  Act  of  Parliament,  repealed  in  r^ard  to  the 
clause  in  which  the  provision  occurred,  and  for  which 
this  clause  was  substituted.     It  looked,  therefore,  ai 
if  the  Legislature  meant,  in  using  this  expressioi^ 
"  passing  over  the  same  portion  of,  and  over  the  same 
distance  along,  the  railway,"  something  different  from 
what  they  had  said  before,  when  they  said,  "  over  the 
same  portion  only."    But,  on  consideration,  I  can  come 
to  no  other  conclusion  than  that  the  two  proTisioDB 
mean  exactly  the  same  thing. 

If  that  be  so,  it  puts  an  end  to  the  case,  because  I 
have  looked  at  every  one  of  the  complaints  made  by 
the  Pursuer ;  and,  it  appears  that  in  no  one  instance 
does  he  go  over  the  same  portion,  and  over  the  same 
distance  as  the  other  persons  who  are  charged  at  the 
lower  rate  ;  because,  except  in  one  instance,  the  other 
persons  have  traversed  the  whole  line  of  railwyr 
whereas  he  has  never  traversed  more  than  a  certain 
portion, — I  say  in  all  instances  but  one.  There  is  one 
class  of  cases,  in  which,  he  says,  coals  are  brought  to 
Irvine,  or  somewhere  thereabouts,  on  the  cross  Iine> 
which  come  from  a  more  distant  place.  There  agaiOy 
however,  the  parties  have  not  gone  "  over  the  8am<* 
portion  of,  and  over  the  same  distance  along,  th«  ^' 
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wiy."   It  appears  to  me,  therefore,  that  this  Pursuer        Fimn* 
has  not  brought  himself  within  the  provision  of  that     tkbolaioow 
Act  of  Parliament  which  entitles  him  to  say  that  the     railway  co. 
diaiges  must  be  equal ;  and,  consequently,  that  the  ^^j2lSlJ!*^' 
Oourt  of  Session  came  to  a  right  determination  in 
JMiliing  the  Defenders. 

ff  that  had  not  been  the  case,  a  question  of  very 
great  difficulty  and  nicety  might  have  arisen  ;  but  it 
is  one  upon  which  I  shall  not  now  feel  myself  called 
iip(Hi  to  express  any  decided  opinion.  But,  even 
SQ^ing  that  the  Pursuer  had  made  out  that  the 
Defenders  had  done  something  in  violation  of  that 
ivohibition,  I  must  not  be  taken  as  assenting  to  the 
doctrine,  that  they  having  done  so,  the  result  would 
k»Te  been  that  the  Pursuer  would  have  been  entitled 
Jo  recover  back  the  diflference.  I  do  not  so  interpret 
fta  Cases,  which  were  referred  to,  decided  in  the  Court 
cf  Common  Fleas  (a),  and  I  have  had  the  advantage 
^^  speaking  to  several  of  the  Judges  of  that  Court,  and 
I  do  not  think  they  so  imderstand  it.  I  do  not  wish  to 
•QBunit  anybody  upon  mere  loose  conversation,  but  on 
^^I^laining  to  them  this  case,  and  talking  it  over  with 
wem,  they  did  not  seem  to  consider  that  their  decision 
•*  all  touched  this  Case.  If  it  does,  I  only  wish  to 
piari  myself  against  being  supposed  to  unequivocaUy 
•■Wnt  to  the  doctrine,  that  where  a  Company  is  bound 
to  make  equal  charges,  but  does  make  unequal 
^^^^iges,  the  remedy  for  the  person  who  has  paid  the 
Mgher  charge  is  to  recover  back  the  difference,  because 
*C(mfess  I  see  extreme  difficulty  in  such  a  doctrine, 
^poee  a  charge  began  to  operate  on  the  1st  of 
•anuaiy,  and  there  was  a  clear  violation  of  the  Act  of 
"vliament  by  some  regulation  that  the  Company  had 
^*^  (I  put  an  extreme  case,)  that  the  Directors  of 

M  Parker  v.  Great  Western  Railway,  7  Mann.  &  Gr.  253,  and 
^«  case.  ihCTc  cited. 


rk 
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Lard  Ckameellor't 
apimiom* 


Fiifitn  the  Company  were  charged  twopence  a  ton,  wher 
^^  ^it^^^  other  persons  were  charged  threepence  a  ton ;  I  si 
^RAttWAYO?."  pose  something  to  be  done  that  would  be  in  dir 
violation  of  the  Act,  supposing  that  rule  to  have  co 
into  operation  on  the  1st  of  January,  and  that  up 
the  1st  of  Jime  parties  ran  their  coals  at  that  higl 
rate  of  threepence  a  ton  ;  can  it  be  said,  tliat  becai 
on  the  1st  of  June  the  Directors  began  to  run  and 
charged  at  a  lower  rate,  the  other  parties  might  reooi 
back  the  monies  that  they  had  paid  in  the  meantim 
I  do  not  quite  see  my  way  to  any  such  conclusion, 
may  be,  that  when  the  case  is  argued,  I  shall  be  0( 
vinced  that  that  is  right ;  I  only  wish  to  guard  mys 
against  being  supposed  unequivocally  to  assent  to  wl 
is  supposed  to  be  the  doctrine  laid  down  in  that  Gu 
which  was  decided  in  the  Court  of  Common  Pleaa 
confess  I  do  not  so  understand  it ;  if  that  is  to  be  tt 
interpretation,  as  it  is  said  to  be  at  the  Bar,  I  thinl 
it  is  a  Case  that  requires  much  reconsideration. 

The  short  ground,  however,  on  which  I  go  in  tb 
case  is,  that  the  parties  have  not  traversed  over  tt 
same  portion  of  the  railway  and  over  the  same  & 
tance,  and  that,  consequently,  the  Pursuer  is  not 
person  who  has  a  right  to  complain  of  the  uneqiv 
charges  which  he  says  the  Company  have  impo0e< 
Therefore,  I  am  of  opinion  that  the  decision  of  tii 
Court  of  Session  is  right. 

Lard  The  Lord  St.  Leonards  : 

apiiUoH,  '  My  Lords,  I  very  much  regret  that  I  cannot  conci 
in  the  view  which  my  noble  and  learned  firiend  b 
taken  of  this  case.  It  will  not  alter  the  determinaiio 
of  the  House ;  but  it  may  be  useful  that  I  should  stal 
the  groimds  on  which  I  diflFer  from  my  noble  an 
learned  friend,  with  a  view  to  show  to  the  Compau 
what  I  believe  to  be  the  true  principle  by  which  *^ 
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onght  to  be  guided ;  and  the  principle  which  would 
piobablj  guide  the  Legislature  in  this  respect  if  the 
Company  ever  had  occasion  to  apply  for  any  addition 
to  their  powers. 

The  second  question,  which  is  now  an  important 
one  in  the  view  which  your  Lordships  take  of  this  case 
IB,  whether  or  not  the  money  could  have  been  recovered 
which  had  been  over-paid,  supposing  there  had  been 
in  overcharge.  It  appears  to  me,  I  confess,  that  the 
Oaaca  in  the  Court  of  Common  Pleas  (a)  and  in  the 
Coort  of  Exchequer,  which  have  arisen  against  the 
great  Companies,  the  Great  Western  and  the  Bristol 
od  Exeter  Railway  Companies,  really  decided  that 
pomt,  because  the  Judges  treat  it,  not  as  a  question  of 
damages  sustained  by  the  man  who  is  overcharged,  so 
M  to  make  it  necessary  to  ascertain,  for  example, 
whether  somebody  else  has  carried  any  and  what  given 
^tity  of  coals,  and  how  much  the  man  who  has 
keen  overcharged  has  lost  in  the  market  by  not  being 
•Ue  to  bring  his  coal  cheaper  to  market  than  the  other 
n»a;  but  it  is  put  upon  this  principle,  that  the  Com- 
ply ought  to  maintain  an  equal  charge,  and  that  if 
^  levy  an  unequal  toll  the  person  upon  whom  they 
«vy  that  unequal  toll  is  entitled  to  recover  that  excess 
ofdiarge.  Nothing  can  be  more  simple ;  and  although 
'^wes  may  be  put  in  which  great  diflSicidty  will  arise  in 
the  application  of  the  principle,  no  such  diflSiculty  arises 
^,  because  this  is  a  case  of  palpable  overcharge 
^pon  a  mistaken  ground,  which  may  be  within  the 
^  of  Parliament,  but  which  certainly  is  not,  as  it 

appears  to  me,  within  the  principle  and  justice  of  the 
ease. 

It  is  impossible  to  understand  the  true  bearing  of 
^  point  to  be  decided,  without  looking  a  little  to  the 
Afferent  Acts  of  Parliament,  for  they  vray  very  much, 
(a)  See  suprh,  Lard  Chancellor's  remarks,  p.  185. 
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and  reqtdre  a  little  consideration.  The  first  Act,  wi 
was  passed  in  the  year  1808,  the  Act  of  the  48t 
George  the  Third,  chapter  46,  established  a  rail' 
between  Kilmarnock  and  Troon ;  that  was,  in  poio 
fact^  a  tramroad,  and  was  not  for  the  purpose  of  ca 
ing  passengers,  and,  as  I  understand,  it  was  worked 
stationary  engines ;  and  that  was  what  is  called  h 
age.  There  was,  therefore,  nothing  in  that  Act  al 
equal  charges.  There  was  a  limit  of  charge,  bey 
which  they  could  not  go,  but  they  were  left  wit 
that  limit  to  distribute  the  chaise  as  they  thoa 
proper.  And  I  should  wish,  in  the  outset,  to  be  • 
tinctly  understood  as  not  stating  to  your  Lordahi] 
single  word,  or  meaning  to  do  so,  which  should  I 
against  the  known  right,  the  right  proper  for  nili 
companies  to  enjoy,  of  varying,  according  to  circi 
stances,  their  charges  upon  different  portions  of 
same  road.  It  is  impossible  that  a  railway  compi) 
can  exist  without  that  power.  They  have  that  po^ 
and  I  mean  in  nothing  that  falls  from  me,  to  thr 
any  doubt  upon  the  right  to  exercise  that  power. 

This  tramroad  being  in  existence,  by  the  Act  of' 
1st  of  Victoria,  chapter  117,  which  was  passed  in 
year  1837,  the  Glasgow  and  Ayr  Bailway  Compa 
(as  I  may  call  them  shortly,)  the  present  Bailii 
Company,  were  established  as  a  railway  compai 
and  were  directed  to  make  equal  charges.  Y< 
Lordships  will  see  the  terms  in  which  that  is  expres 
in  section  171  ;  and  it  is  very  important  to  dx 
your  Lordships'  attention  to  the  words  of  that  J 
vision.  It  was  provided,  "  That,  save  as  herein-ai 
excepted,  the  aforesaid  rates  and  toUs  to  be  taken 
virtue  of  this  Act  shall  at  all  times  be  charged  equa 
and  after  the  same  rate  per  mile  in  respect  of  all  [ 
sengers,  cattle^  goods,  matters,  or  things,  and  after 
same  rate  per  ton  per  mile,  throughout  the  whol« 
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the  said  railway,  in  respect  of  the  same  description 
of  arddeSy  matters,  or  things;  and  that  no  reduction 
or  advance  in  the  said  rates  and  tolls  shall  either 
directly  or  indirectly  be  made  partially  or  in  favour 
of  or  against  any  particular  person  or  company,  or  to 
be  confined  to  any  particular  part  of  the  said  railway; 
bat  that  every  such  reduction  or  advance  of  rates 
and  tolls  upon  any  particular  kind  or  description  of 
articles''  '^  shall  extend  to  all  persons  whomsoever 
naiiig  the  same/'  and  so  on.  That  appears  to  me, 
I  admit,  to  militate  too  much  against  the  action  of  the 
Bailway  Company  ;  but  it  had  started  with  that 
strong  ground,  that  there  must  be  equality,  and  not 
only  equality,  as  is  here  pointed  out,  in  like  circum- 
stances, but  there  is  an  express  provision  that  no 
eduction  or  advance  shall  be  made  directly  or 
MrfirecUy  in  fiivour  of  any  one  person  or  company 
st  the  expense  of  the  other. 

There  is  a  provision  in  the  same  Act  for  making  a 
knmch  from  a  part  of  the  Troon  Bailway,  if  the  El- 
^Damock  and  Troon  Bailway  Company  did  not  them- 
*lves  make  it ;  there  was  a  provision  that  this  Com- 
f^y  should  furnish  a  railway  from  Barrassie  Hill  to 
'^n  Harbour. 

Then,  in  Section  172  of  the  same  Act,  the  1st  of 

"^ctoria,  it  is  enacted,  that  if  the  Company,  that  is, 

**^  large   Company,   shall  make  this  brandb  from 

**«l»88ie  Hill  to  Troon,  "  it  shaU  be  lawful  for  the 

^'^pany  to  charge  such  tolls  or  duties  per  mile  on 

^Ib  or  other  articles  carried  upon  the  said  branch 

^^>ray  to  or  from  the  EaJmamock  and  Troon  Bailway 

"tlie  Company  shall  determine,  not  being  higher  than 

^^ll  be  charged  in  respect  of  any  other  part  of  the 

^^way  hereby  established,  nor  higher  than  the  rates 

^4  duties  charged  by  the  said  Elilmaniock  and  Troon 

^xnpany  upon  other  portions  of  their  line."    So  that. 
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if  the  Glasgow  and  Ayr  Company  had  made  thaH 
branch,  and  finished  off  the  Kilmarnock  and  Troocii 
line,  they  would  have  been  bound  to  chai^  equi^ 
rates  in  the  way  there  pointed  out,  and  which  wouL_ 
have  prevented  the  present  litigation. 

Then  came  the  Act  of  the  3rd  of  Victoria  (a),  ar-^ 
there  also  the  charges  are  regulated  by  the  claai^b« 
which  have  been  read  so  often,  but  not  too  oi 
The  object  of  this  Act  was  to  alter  and  amend 
Glasgow  and  Ayr  Act ;  and,  by  the  18th  section 
that  Act,  it  is  again  enacted,  but  in  different  wor>c3 
"  that,  save  as  by  the  said  Act  or  this  Act  except**^ 
the  charges  by  the  said  recited  Act  authorized  to  1 
made  for  the  carriage  of  any  passengers,''  and  so  03 
*^  shall  be  at  all  times  charged  equally  to  all  persoxx 
and  after  the  same  rate  per  mile,  or  per  ton  per  nmll^ 
in  respect  of  all  passengers  and  of  all  goods,  nnimffcTi 
or  carriages  of  a  like  description,  and  conveyed  ^ 
propelled  by  a  like  carriage  or  engine  passing  on  tb 
same  portion  of  the  line  only,  and  under  the  bbX^ 
circumstancea''  Then  comes  this  clause,  which  is  ^ 
absolute  clause^  "  That  no  reduction  or  advance  in  bXK 
charge  for  conveyance  by  the  said  Company,  or  ^ 
the  use  of  any  locomotive  power  to  be  supplied  t^- 
them,  shall  be  made  either  directly  or  indirectly  ^ 
favour  of  or  against  any  particular  company  or  ferso'^ 
travelling  upon  or  using  the  same  portion  of  the  b^^* 
railway  as  aforesaid."  That  gives  the  most  posita*^ 
direction  that  there  shall  be  an  equality  as  betwed^ 
persons  or  companies  using  the  railway,  but  there  ^ 
a  particular  provision  that  they  are  to  be  equal,  aiK* 
to  use  the  same  portion  of  the  line.  That,  as  it  striked 
me,  was  meant  to  meet  this  casa  For  example, 
suppose  that  starting  here,  from  the  nearest  railmj) 
two  persons  went  from  London  to  Kingston,  that  one 

(a)  Cap.  53. 
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itopped  there,  and  the  other  went  beyond ;  the  one 

who  went  beyond  would  have  gone  over  the  same 

portion  of  the  line  as  the  other.     There  is  no  doubt 

about  that.    The  one  would  not  have  gone  over  the 

whole  distance  traversed  by  the  other ;  but  they  would 

both  have  gone  over  the  same  portion ;  they  woidd 

both  have  gone  over  the  entire  space  from  the  London 

tenninas  to  the  Kingston  station.     But  here,  as  in 

the  other  Act,  there  is  this  express  provision ;  after 

stating  the  cases  in  which  there  shall  be  equality,  the 

L^islature  then  state  that  there  shall  be  no  advance, 

and  no  diminution,  and  no  favour  shown  to  the  one 

person  or  company  at  the  expense  of  the  other. 

Then  came  the  Act  of  the  5th  of  Victoria  (a),  which 
▼as  passed  in  the  year  1842,  and  that  was  also  to  amend 
ttd  alter  former  Act&  Section  28  of  that  Act  is  the  clause 
'ipon  which  so  much  diflBculty  has  arisen.   Your  Lord- 
ships will  see  that  as  these  different  BiUs  were  brought 
into  Parliament,  the  Company  have  very  adroitly  con- 
Wved,  upon  every  occasion,  to  lessen  their  liabilities, 
•^d  to  extend  their  power  of  charging,  by  introducing 
Cerent  words,  so  as  to  enable  them  to  have,  as  they 
^^  now  be  decided  to  have,  the  power  of  establishing 
^  gross  an  inequality  of  charge  as  one  can  well 
^^ceive. 

Ifow  this  Act,  after  reciting  the  former  provision, 
*^d  stating  that  it  is  desirable  and  expedient  that  the 
I^^visions  should  be  modified,  enacts,  "  that  it  shall  be 
^>ful  for  the  said  Company,  wherever  they  shall  pro- 
^de  locomotive  or  steam  power,  or  carriages  for  the 
^nveyance  of  passengers^  animals,  goods,  wares,  mer- 
chandise, articles,  matters,  or  things,  or  shall  act  as 
carriers,'^  to  charge  as  they  shall  think  expedient.  It 
gives  them  the  largest  powers  to  charge  whatever  they 
think  proper  for  both  passengers  and  goods.   But  then 

(a)  Cap.  29. 


FlVHU 

9. 

TBI  Glasgow 

4in> 

South- wBtTBftic 

Railway  Co. 

Lord 

8i,  Leomard^ 

opMoiu 


192 


CASES  IN   THE   HOUSE  OF   LORDS. 


Flntirm 

9. 

Thb  Olamow 

AND 

SotnrB>WBVTsaii 
Railway  Co. 

L^ 
St.  Leonardi^ 


there  is  this  limitation,  that  the  charges  shall  be  eqnaH 
npoD  everybody,  and  that  prevents  an  abuse  of  th^ 
power,  independently  of  any  question  as  to  whetheK: 
they  are  limited  to  any  particular  amount.  The  dauft^^ 
states  that  they  are  to  charge  as  they  think  proper 
"provided  always,  that  in  whatever  way  the  sai»_ 
charges  are  made  " — (I  beg  yom:  Lordships'  attentio«« 
to  these  words) — "  they  shall  be  made  equally  to  al.^ 
persons  in  respect  of  all  animals  and  of  all  goodj 
wares,''  and  so  on,  "  of  a  like  description  and  qnantit^" 
and  conveyed  or  propelled  by  a  like  carriage  or 
passing  over  the  same  portion  of,  and  over  the 
distance  along,  the  railway,  and  under  the  like 
stances." 

Now,  to  stop  there,  I  think  those  words  were  i 
duced  to  meet  what  I  have  already  stated,  the  case 
persons  or  goods  travelling  over  the  same  portion 
the  railway,  but  not  the  same  distance  along  the 
way ;  and  here,  therefore,  for  the  first  time,  th 
words  were  added,  in  order  to  meet  that  case, 
over  the  same  distance  along  the  railway,  and  uncL^ 
the  like  circumstances,  and  in  respect  of  all  accomm  ^ 
dations  of  a  like  nature  afforded  in  respect  theretc^ 
and  no  reduction  or  advance  in  any  of  such  charg«^ 
shall  be  made  partially,  either  directly  or  indirectly 
in  favour  of  or  against  any  particular  company  C^ 
person." 

Now  they  want  a  measure  or  rule  by  which  thei»^ 
are  to  be  governed  in  their  equal  charges,  and  ParUai^ 
ment  gives  them  a  measure.     It  gives  them  a  standard 
where  the  circumstances  are  precisely  equal  in  the  oo^^ 
case  to  the  other ;  and  where  the  two  cases  are  equal 
to  each  other,  they  shall  be  subject  to  exactly  the  8an»e 
rule,  and  be  Uable  to  exactly  the  same  charge ;  bat 
these  words  are  not  to  be  rejected,  "in  whatever  way 
the  charges  are  made  there  is  to  be  no  reduction  or 
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advance  in  any  of  such  charges  partially,  either  directly 

or  indirectly,  in  favour  of  or  against  any  particular 

company  or  person/'    And,  therefore,  when  you  have 

Ascertained  that  the  cases  seem  to  be  the  same,  and 

tiiat,  therefore,  there  should  be  equal  charges,  of  course 

they  must  be  charged  alike.     But  supposing  that  you 

say,  that  one  case  is  not  quite  equal  to  the  other,  and 

ths^  therefore  it  does  not  fall  within  the  description ; 

^^ell,  admitted  that  it  does  not,  what  then?    The 

section  provides,  that  in  whatever  way  you  make  the 

chajges  against  one  person,  or  against  one  company, 

yon  must  not  directly  or  indirectly  advance  or  lower 

^oee  charges  to  the  damage  or  prejudice  of  any  person. 

YaxL  must  act  fiurly  and  equally.   No  man  can  sit  down, 

whatever  his  ability  may  be,  and  give  instances  of 

^^^erent  cases  that  must  practically  occur  ;  nobody  can 

d^u-w  out  an  abstract  rule  that  would  embrace  every 

^^^■se  with  reference  to  equality ;  but  first  of  all,  putting 

^he  cases  of  two  persons,  or  two  companies,  where  there 

^  Quality  in  the  circumstances,  it  is  provided  that 

^'iere  shall  be  equality  in  the  charges, — nothing  can 

*^^  So  clear  as  that ;  but  where  that  does  not  occur  the 

^^^tdon  goes  on  to  state  :  In  whatever  way  you  make 

^^  charges  you  shall  make  no  advance  or  no  lowering 

^^   your  tolls,  directly  or  indirectly,  to  the  injury  of 

^^  as  against  the  other ;  and  therefore  in  every  case 

*^^re  there  is  inequality,  you  have  to  ask  whether  that 

^iirectly  or  indirectly  an  advance,  or  a  lowering  for 

purpose  of  benefiting  one  party  preferentially,  and 


Ui, 


^ouring  at  the  expense  of  another.     It  has  nothing 

^^   do  with  charging  persons  equally,  whether  they 

^^vel  over  the  entire  of  the  groimd  that  the  others 

^>^vel  over ;   but  it  has  everything  to  do  with  the 

^ple  question,  when  the  question  is  put — Is  that,  or 

^it  not,  a  charge  which  is  an  advance  or  a  lowering  to 

the  benefit  of  one  at  the  expense  of  the  other  ?    So  far 

the  case  seems  clear. 
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Fiifini  Then  there  is  the  Scotland  Clauses  Act  (a),  which 

^"* kio^^  provides  for  equality  also.  It  is  the  Common  Clauses 
Bjljm?cor  Act,  the  Consolidation  Act  as  applied  to  railways,  and 
«.^L^,  that  is  embodied  in  and  appUed  to  this  very  Act. 
*'***^  which  we  are  now  considering.  And  by  the  8th  and. 
9th  of  Victoria,  chapter  33,  section  83,  it  is  enacted^ 
that  there  shall  be  equal  charges  ''  in  respect  of  alL 
passengers  and  of  all  goods  or  carriages  of  the  samee 
description,  and  conveyed  or  propelled  by  a  like  car^ 
riage  or  engine,  passing  only  over  the  same  portion  of 
the  line  of  railway  under  the  same  circumstances."" 
There  is  not  a  word  about  distance ;  '*  and  no  reduc- 
tion or  advance  in  any  such  tolls  shall  be  made  eithec 
directly  or  indirectly  in  fistvour  of  or  against  any  par- 
ticular company  or  person  travelling  upon  or  using 
the  railway ;"  so  that  the  public  Act  is  quite  as  precisai 
as  the  particular  private  Acts,  in  order  to  preven- 
inequality. 

The  view,  therefore,  which  I  take  (without,  for  th« 
moment,  considering  the  circumstances  of  this  case^ 
upon  these  mere  Acts  of  Parliament  is  this,  that  if  irr 
this  case  the  Court  shoxild  be  satisfied  that  there  hatf 
been  a  difference  of  toll,  for  the  purpose  of  giving  ar: 
advantage  to  one  set  of  owners  of  coal  over  another 
set,  that  is  a  toll  which  cannot  be  maintained ;  because^^ 
construe  Acts  of  Parliament  as  you  will,  however  the 
Company  may  make  their  charge,  whatever  shapo 
their  charges  may  assume,  however  they  may  attempt: 
to  disguise  what  they  are  doing,  if  it  is  an  infringe^ 
ment  of  the  rights  of  one  to  the  benefit  of  others,  th^ 
Acts  of  Parliament  one  and  all  strike  at  the  very  rooi^ 
of  that,  and  prevent  the  inequality  of  the  tolL 

Then  the  Act  of  the  9th  and  10th  of  Victoria^ 
chapter  211,  was  the  Act  of  Parliament  which  gav9 
powers  to  the  Kilmarnock  and  Troon  Company  to  lease 
their  railway  to  the  Glasgow  and  Ayr  Company,  and 

(a)  8  &  9  Vict.  cap.  33. 
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onder  section  25,  they  were  restricted  as  to  their 

power  of  taking  tolL    There  was  nothing  peculiar  in     *"w 
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Mat  Act  of  Parliament,  but  the  provisions  of  the  8th     »^^  co. 
«id  9th  of  Victoria,  the  Scotch  Act,  it  is  very  material  ^'^ 

to  observe,  were  extended  to  this  Act,  and,  therefore, 
ill  point  of  fact,  the  general  clauses  of  the  Scotch  Act 
^  bear  upon,  direct,  and  influence  the  proceedings, 
and  ought  to  do  so,  of  the  Company  under  this  par- 
ocular  Act. 

^ow  we  come  to  a  very  important  matter,  and  that 

^  the  lease  which  was  granted  in  pursuance  of  this 

-A^^  of  Parliament.     In  pursuance  of  this  Act  of  Par- 

^ictinent,  the  Kilmarnock  and  Troon  Company  did  lease 

thsLt  Elilmamock  and  Troon  Railway,  then  being,  as 

I  have  already  stated,  a  mere  tramway  worked,  as  I 

^uxdeTstand,  by  a  stationary  engine,  and,  therefore, 

^^"ulage  only  being  practised.    A  lease  for  999  years 

^3«    made  to  this  Company.    Now,  in  point  of  £act, 

^^y  hold  that  railway  imder  that  lease,  and  whether 

*H©    decision  below  be  right  or  wrong,  it  proceeded 

^I>orx  a  wrong  ground,  which  I  believe  everybody  has 

SiAr^xi  up,  because  it  proceeded  upon  this  ground,  that 

*«o      Glasgow  and  Ayr  Railway  Company  held  that 

P^o  J>erty  under  that  lease,  by  which  they  were  bound 

^^_  lt^9,j,  not  only  a  fixed  rent,  but  also  a  tollage  rent, 

X3h  was  to  be  estimated  by  the  quantity  of  coal 

upon  this  very  railway,  from  a  point  in  which 

"^^     Pursuer  is  himself  interested  up  towards  Eilmar* 

;  whatever  coals  were  raised,  there  was  a  tollage 

and  that  was  the  measure  of  the  rent  to  be  paid 

the  Company.     Now,  the  Court  below  held  that 

"'t  was  a  circumstance  which  entitled  the  Company 

^^    c^harge  those  persons  who  lived  upon  the  line  of  the 

Lock  and  Troon  Railway  a  sum  beyond  that 

*xich  was  charged  upon  the  main  line,  so  as  to  cover 
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that  toUaga  Everybody  has  given  that  up;  it  hi 
not  been  attempted  to  be  argued ;  the  point  has  n< 
been  taken  ;  they  would  have  been  equally  entitled  i 
charge  as  paying  a  fixed  rent.  It  might  or  might  ni 
be  a  circumstance  that  would  entitle  them  to  chaigc 
but  nothing  has  been  shown  to  the  House  to  proi 
that  they  were  entitled  to  charge,  because,  look  at  tl 
fGillacy  of  it !  The  main  line  had  been  made,  the  Coo 
pany  had  to  buy  the  land — ^they  had  to  give  a  laij 
price  in  ready  money  for  the  land  ;  of  course  a  larg 
capital  had  been  simk,  and  they  estimate  their  to] 
by  the  amount  of  their  expenditure,  and  a  fair  rate 
interest,  or  the  rate  that  they  desire  to  have  aocordii 
to  the  power  given  to  them.  And  so  in  the  sao 
manner  with  regard  to  this  rent,  though  it  w 
measured  by  the  toUage  on  this  particular  part  of  tl 
line,  with  reference  to  the  quantity  of  coal,  it  is  only 
representation  of  the  price  paid  ;  and,  unless  it  cou 
be  made  out  that  the  price  was  greatly  expended  upc 
the  Kilmarnock  and  Troon  Bailway,  and  that,  ther 
fore,  that  was  a  circimistance  which  differed  or  di 
tinguished  the  case,  it  could  make  no  possible  diffc 
ence  that  the  one  was  a  purchase  and  that  the  oth 
was  a  mere  lease,  subject  to  a  fixed  rent.  That^  thei 
fore,  was  a  ground  that  could  not  be  maintained, 
is  perfectly  clear. 

Now,  it  is  material  to  consider  what  the  provisio 
of  this  lease  were,  because,  although  I  admit  that  i 
rights  of  the  landlord  under  that  lease,  the  landlo: 
being  the  Kilmarnock  and  Troon  Bailway  Compan 
coTild  not  be  brought  into  question  here,  yet  it  is  ve: 
important  in  adjudicating  upon  this  Case  to  asoerta 
what  [were  the  terms  upon  which  the  Glasgow  ai 
Ayr  Company  obtained  this  Kilmarnock  and  Troc 
Bailway.     Let  us  see  what  those  terms  were.     The 


CAgBS  IN  THE  HOU8E  OF   L0BD6.  197 


were  to  pay  It  fixed  sum,  ascertained  by  the  toUage  in        ^o 
the  way  I  have  mentioned,  and  then  oomes  this  most     ''""Sw* 
important  daase.    In  regard  to  the  haulage  charges,     railway  co. 
they  say,  *'  that  it  is  further  agreed  to,  that  the  gross     g^  ^^ 
^Tgd  to  be  made  by  the  Qlasgow ^  Paisley^  Kilmar- 
nock, and  Ayr  Railway   Company*'    (that    is,  the 
principal  Company)  ^*  against  the  traders  for  haulage 
of  minerals  for  any  given  distance  on  the  said  rail- 
^^y  *'  (that  is,  the  Troon  Railway,  it  is  admitted  to 
oiean  the  Troon  Railway,  and  it  cannot  mean  anything 
else)  <<  shall  never  exceed  the  gross  charge  for  haulage 
of  mioOTaf  (in  course  of  being  conveyed  to  Troon), 
''for  the  like  or  any  greater  distance  on  the  main  line 
of  the  Gl»^w  and  Ayr  Railway/'  Then,  lower  down, 
*hexe  is  another  provision  as  to  the  charge.     If  you 
^'^k  at  that,  you  will  find  that  which  is  very  im- 
P^i^tant     There  must   be  an  equal   charge.    There 
^^X8t  not  be  an  excess  of  charge.    The  gross  charge 
^^ist  not  exceed  the  gross  charge  in  going  to  Troon, 
*^^  the  like  or  any  greater  distance  on  the  main  line 
^^    the   Glasgow  and  Ayr  Company.     So  that  the 
tollage  charged  upon  coals  coming  along  the  main 
™^^  is  to  be  the  measure  of  the  charge  upon  the  Kil- 
^^^^^OTxxock  and  Troon  line  for  conveying  coala   The  one 
^  to  pay  sixpence,  we  will  say,  for  going  seven  miles 
^^S  ^^^  main  line,  carrying  coals  to  Troon,  and  you 
^^^  ^ot  to  charge  persons  who  are  upon  the  green  line 
^  ^^    Kilmarnock  and  Troon  line)  more  than  sixpence 
^   'the  same  distance.     But,  beyond  that,  you  are  not 
^  ^Viai^e  as  a  gross  charge  for  haulage  on  the  green 
^^^    (the  Kihnamock  and  Troon  line)  more  than  you 
^'^Xld  charge  for  the  greater  distance  on  the  main 
^^^  :  not  only  your  charge  on  the  Troon  line  is  not  to 
^^^^ed  the  charge  for  an  equal  distance  on  the  main 
^^^,  but  you  must  never  have  a  lower  charge  on  the 
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main  line  than  you  have  on  the  green  line;  you  must 
not  charge  more  upon  the  Kilmarnock  and  Troon 
line,  whatever  the  distance  be,  than  you  charge  even 
for  any  greater  distance  upon  the  main  line. 

Now,  what  was  the  meaning  of  that.  It  was 
evidently,  as  I  understand  it,  that  the  ooab  upon  the 
Kilmarnock  and  Troon  line  should  find  their  way 
to  the  sea^  by  way  of  Troon  harbour,  at  exactly  the 
same  cost  of  carriage  as  the  cost  was  to  persons  on  the 
main  line  for  carrying  coals  to  that  placa  If  it  does 
not  mean  that,  I  cannot  imderstand  what  it  meana 
It  means  to  give  to  persons  living  along  the  Kilmar- 
nock and  Troon  line  the  same  facilities  in  point  of 
price,  of  getting  to  Troon  harbour,  as  persons  would 
have  upon  the  main  line,  however  distant  they  might 
be.  Of  oourse,  that  which  the  Company  have  done 
under  their  lease  is  in  direct  violation  of  that  stipula- 
tion. If  it  is  to  be  considered  to  apply,  as  I  should 
consider  it  ought,  to  the  locomotive,  the  one  being  a 
substitution  for  the  other,  the  principle  applies  beyond 
all  question ;  and  if  it  be  so,  then  they  are  directly 
infinnging  and  breaking  in  upon  the  very  terms  of  the 
lease  under  which  they  hold  the  Kilmarnock  and. 
Troon  Railway. 

The  way  in  which  they  have  managed  it  is  this: — 
They  issue,  as  they  are  bound  to  do,  tables  of  rates 
under  their  Act  of  Parliament.     I  need  not  stop  to 
observe,  that  for  short  distances  the  rates  aie  tb» 
same ;  but  after  short  distances  they  have  one  rate,  i^ 
higher  charge  upon  the  Kilmarnock  and  Troon  thsim. 
they  have  upon  the  main  line.     They  issue  two 
rate  tables, — the  one  for  the  Kilmarnock  and  Tree: 
line,  and  the  other  for  the  Glasgow  and  Ayr  lin 
That  is  right  enough  according  to  the  Act  of  Parlieir- 
meni     Nobody,   as  I  imderstand,  finds  fault  wrUi 
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^cie  two  tables,  standing,   as  they  do^  separately.        rnnam 
"bey  are  justified   by  their  powers  in  doing  that,     '^SS*'*^ 
Ifchongh  they  are  not  justified  by  the  circumstances     iui?wI"S!* 
ader  which  they  have  increased  the  toU.    But  we     j^  tSLni^ 
HI  consider  them  as  both  properly  issued    They  do 
>t  adhere  to  that  which  they  are  bound  to  furnish 
mder  the  Act  of  Parliament.    Without  notice  to  the 
iblic,  they  break  in  upon  the  very  tables  by  which 
Lcy  are  bound  to  be  guided,  and  which  are  to  be  the 
tiding  rule  of  the  Company,  for,  instead  of  stating, 
they  ought  to  do,  that  those  Ealmamock  and  Troon 
*ieB  are  only  to  apply  where  the  Kilmarnock  and 
noon  people  run  over  the  line,  and  that  when  persons 
»iiie  to  the  main  line,  then  at  once  the  rates  are 
»  drop;  the  tables  do  not  tell  you  a  word  about 
lat:  those  tables  are  a  violation  of  the  Act  of  Far- 
uient.   They  mislead  the  public    If  they  had  stated 
16  fhii^  as  they  ought  to  have  stated  it  upon  the 
Uie  of  the  tables,  the  inequality  woxild  have  been 
uuiifest.    They  were  bound  to  state  it.    They  have 
'^•ded  the  Act  of  Parliament,    They  have  committed 
^  breach  of  their  duty  in  the  way  in  which  they  have 
^ed  these  tolls,  without  reference  to  the  question  of 
*^i  which  I  am  not  now  adverting  to.    They  have 
'^^M^  that  inequality,  and  they  have  attempted  so  to 
^^^^nge  it  that  the  inequality  should  not  appear  upon 
®  &oeof  the  tables.     I  defy  anybody  to  draw  those 
l^es  as  they  ought  to  be  drawn,  without  showing 
^  inequality  upon  the  face  of  them. 
-Then,  is  or  is  not  that  an  infringement  within  these 
^  of  ParHament  ?     If  I  understand  the  principle  of 
^  Acts  of  Parliament,  it  clearly  is  not  simply  that 
1^  are  to  look  at  the^  words  of  the  Acts,  which  state 
^  things  which  are  equal  to  each  other  are  to  be 
^^tged  alike,  but  you  are  not  at  liberty  to  strike  out 
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Fimrii        from  all  those  Acts  of  Parliament  those  dauses  w 

V. 

^"MfJ;**°^''    emphatically  declare  that  there  shall  be  no  advi 

AAU.WAY  Co.     nor  diminutiony  so  as  to  favour,  directly  or  indirec 

St.  Lords'     ^^^  ^  ^^®  prejudice  of  the  other.    Now  has  that  h 

*^'*****'       done  here  ?    That  is  a  simple  question  of  law.   ' 

question  of  fiict  admits  of  no  doubt ;  because  ther 

no  equality,  and  no  pretence  of  equality.    They  do : 

pretend  that  there  is  any  equality.    The  Troon  peo] 

those  who  are  upon  the  cross  line,  can  neither  go 

Irvine  Harbour,  nor  can  they  go  to  Ayr  or  to  TiO( 

they  can  go  nowhere  without  paying  an  extra  k 

charge,  which  is  imposed  upon  that  line  ,and  impoe 

according  to  the  table,  upon  the  whole  world  paaai 

that  way,  but  according  to  the  doctrine  and  pract 

of  the  Company,  imposed  only  upon  that  partica 

line.    Then  they  are  bound  to  pay  it ;  but  is  not  tl 

an  advancing,  directly  or  indirectly,  of  the  tolls  u| 

those  particular  persons  for  the  benefit  of  othei 

What  is  the  position  of  parties  upon  the  other  lii 

If  they  come  from  any  distance,  either  short  or  1(» 

if  the  come  merely  from  Kilmarnock,  travelling  up 

that  portion  of  the  principal  line,  running  from  S 

mamock  to  join  the  Troon  line— a  very  short  porti 

— the  moment  they  reach  the  green  line  they  i 

actually  exonerated  from  charge  upon  the  green  li 

and  they  are  allowed  to  run  over  the  whole  of  tl 

green  line  at  the  lower  rates.     It  is  impossible  to  i 

me  that  that  is  not  an  infraction  of  the  Act  of  Far! 

ment.     It  is  contrary  to  the  very  words  and  1 

principle  of  those  Acts.     I  look  at  the  principle. 

never  would  break  in,  and  I  have  never,  in  the  cob 

of  my  official  life,  broken  in  upon  what  I  believe  tc 

the  true  construction  of  words.    .But,  it  is  the  dutj 

a  Court  of  Justice  to  make  words  which  have  a  cert 

import  bend  to  the  justice  of  the  case ;  and  it  is  v 
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ridom,  indeed,  that  any  man  who  is  master  of  the  law        Fnmu 

oumot,  without  breaking  in  upon  the  law,  make  the     tm  ^^e^ow 

nle  bend  so  as  to  meet  the  justice  of  the  case.  ^vlZwLT^ 

Hard  cases,  it  is  said,  make  bad  law,  and  so  they     ^^  i^ 

da   If  words  have  an  unnatural  import  given  to 

them,  if  the  rule  of  la'^  is  twisted  and  damaged  in 

wder  to  reach  a  particular  hardship,  nothing  can  be 

VQise.  But  a  Court  of  Justice,  when  they  are  making 

a£ur  construction  of  the  rule  of  law,  of  words  difficult 

to  eonstrue,  bend  them  so  as  to  meet  the  real  justice 

of  the  case.    Here  there  can  be  no  doubt  of  the 

jtttioe  of  the  case.     The  effect  of  what  is  done  is,  to 

benefit  the  coal  owners  off   the  cross  line  at  the 

opeiise  of  those  who  are  upon  that  line,  and  they  are 

dde,  therefore,  to  carry  their  coals  from  a  greater 

Stance  upon  the  main  line  to  Troon  Harbour,  and  in 

thit  way  to  the  sea,  than  the  parties  upon  the  Troon 

^  can  carry  their  coals,  who  are  damaged  accord- 

*^j.    That,  of  course,  takes  away  the  benefit  of  that 

I    niiway  to  the  persons  who  are  upon  that  branch*     It 

^ctoally  makes  them  pay  more,  in  many  cases,  for 

•nying  coal   to  Troon  Harbour   from    their    own 

line  than  other  persons  pay  who  carry  from  a  con- 

^i^ble  distance  along  the  main  line  andthat  cross 
line. 

It  appears  to  me,  with  very  great  deferep'^  to  my 
•oble  and  learned  friend,  that,  upon  thf  true  con- 
'^'ttction  of  all  these  Acts  of  Parliameiik,  without 
**^ing  in  at  all  upon  the  rights  of  the  Company  to 
«^  different  rates  upon  different  portions  of  their 
"^  according  to  the  fair  circumstances  of  the  case 
**^  is  a  breach  of  that  positive  enactment  which  is 
stained  in  every  Act  of  Parliament,  that,  charge 
^  whatever  way  you  will,  you  shall  not  directly  or 
'^^^liiectly  favour  one  at  the  expense  of  the  other. 

o  2 
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Hy  Lords,  there  are  no  cases  iqxn  tbe  sabjeet 
w|^«w    rpi^g^  ^^^^^^  ^  ^^^^  ^       much  rdied  upon  wludi  was 

rmmlwaj  c«.     before  my  Lord  CoUenham,  and  whidi  was  amipoaed 
to  have  some  bearing  upon  this  casa    But  I  oonftai^ 
after  a  very  attentive  consideration  of  that  case,  with 
great  respect  to  that  veiy  learned  Jodge,  I  do  not 
think  the  judgment  in  that  case  is  vety  dear  or 
altogether  satisfistctory ;  bat  I  think  the  fiu^  enton^ 
distingoish  it  from  the  case  before  your  Lotdshqia 
It  is  the  case  of  the  Attorney  Oeneral  ▼.  Bvrmimg^ 
ham  and  Derby  Jundion  Bailway  Company  (a)» 
There  was  a  railway  from  the  London  and  Biimingfaank^ 
Railway  at  Hampton-in-Aiden  to  Derby.    It  was  i^> 
connexion  by  a  branch  with  the  London  and  Birming — 
ham  Railway.     It  was  thirty-eight  miles.    The  Bail: — 
way  Company  charged  8s.  for  a  passenger  going  to 
from  Hampt<m-in-Aiden  to  Derby;  they  charged 
same  both  ways ;  bat  they  charged  2s.  if 
were  proceeding  along  the  London  and  Birminghaixm 
Railway  from  London  to  Derby,  or  from  Dertj 
London,  bat  8s.  as  before  when  the  passenger 
from  or  to  any  place  short  of  London.    The  object 
that  was  to  obtain  passengers  from  the  Midland 
way,  which  saved  eleven  miles.     It  was  inmted 
the  decision  of  Lord  CottenharOy  in  this  case, 
that  these  charges  were  proper  charges.    In  the 
place,  yoa  will  observe  that  there  was  an  eqnalils^' 
of  charges  upon  the   Hampton-in-Arden   line  bo'ibla 
ways.     It    was  only  when    London   was  the  i&^^ 
minas  that  the  fare  was  lowered,  and  it  was  lowoned 
to  every  one.     It  was  not  that  a  passenger 
ing  from  Hampton-in-Arden  paid  8s.,  and 
starting  from  another  part  paid  2s.    There  was  a  ^^ 
ference,  but  there  was  no  inequality.    I  think, 

(a)  2  RaiL  Ca.  134. 
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to,  tbat  in  no  respect  does  that  case  touch  thi&  But, 
tliat  was  a  case  in  which  a  difference  of  charge  might 
be  fidrlj  made.  It  was  not  at  the  expense  of  one  per- 
wn  or  company  to  the  benefit  of  another  person  or 
etHQDpanj ;  but  it  was  an  arrangement  with  reference 
onlf  to  the  railway  itself,  and  there  was  no  infringe- 
ment^ in  point  of  iact,  of  the  benefit  of  Hampton-in- 
Aiden  in  the  way  which  has  occurred  in  this  case. 
Bat  in  this  case  the  result  is,  that  the  coal  owners  are 
dunaged,  no  doubt  very  seriously,  by  the  course  which 
itts  been  taken  by  this  Company,  and  the  decision  of 
^onr  Lordships  will  give  them  authority  to  do  this. 

My  Lords,  I  thought  it  right  to  state  my  view,  and 
I  bare  done  so  for  the  purpose  I  have  mentioned.  The 
Company  will  do  well  to  consider  whether  they  should 
^^  those  tolls  more  equally  between  the  parties ; 
iiid  I  must  say,  stepping  out  of  my  judicial  course,  in 
^^viaing  your  Lordships,  that  if  they  should  have 
^ff^n  to  come  before  Parliament,  I  cannot  doubt 
iliat  nnder  the  circumstances  with  respect  to  the  cross 
^  your  Lordships  would  do  that  justice  which  it 
mf^tUB  to  me  is  not  now  done. 


nffvn 
Tm  Glasgow 

AND 


Railway  Co. 

Lord 
8i,  L^tmard^ 


fc.  Sclieitor  General :  Will  your  Lordships  forgive 
^  for  asking,  that  the  House  will  take  the  course  that 
^  took  in  the  case  of  Johnstone  v.  Beattie  (a),  when 
"^  noble  and  learned  Lords  being  equally  divided,  it 
^  agreed  that  instead  of  moving  (which  would  be 

(•)  10  Cla.  &  FinD.  83,  where  in  May  1843,  the  LordChancellor 
^^unt  and  Lord  Cottenham  being  on  one  side,  and  Lord 
^'^^Sbam  and  Lord  Campbell  on  the  other,  it  was  ordered  that  the 
^1^  tbould  be  re-argued  in  the  presence  oi  further  Peers.  On 
^  1^  May  1843,  Lord  Langdale  attending,  a  re-argument 
^  I^aoe;  and  the  result  gave  a  migority  of  three  (the  Lord 
^^^'^c^r  Ljndhurst,  Lord  Cottenham,  and  Lord  Langdale)  to 
^  (Lord  Brougham  and  Lord  Campbell). 


SM 


CASES  IN  tHE  HOUSE  OF  LORDS. 


FDmn 

V. 

Thb  Olaigow 

AKD 
SOCTB'WKST 

Railway  Co. 


the  natural    consequence)  that  the  appeal  be 
missed,  it  was  ordered  that  the  consideration  ol 
case   should  stand  adjourned.     That  was  the  oc 
then  taken,  and  there  was  a  re-argument.     I 
here  a  report  of  the  case. 

Lord  St.  Leonards  :  There  can  be  no  doubt  a 
it.     It  is  impossible  to  do  that. 

Mr.  Solicitor  Otneral :  My  Lords,  this  amoon 
a  complete  denial  of  justice. 

Interlocutors  affirmed. 


Maitland  and  Graham. — Grahame,  Weeks, 

Grahame. 


:ases  in  the  house  of  lords. 
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ON.  MISS  NORTON, 
NG,  ET  AL.,     . 


Appellant. 
Respondents. 


I8M. 


BegistnUian  under  the  JEntailAct,  1685,  c.  22  :  Ma^uuu''^  I4m. 
eed  of  strict  entail,  whereby  the  maker,  reserv- 
mself  a  liferent  merely,  calls  to  the  succession 
It  place  his  eldest  son  and  the  heirs  male  of  his 
lom  failing  a  series  of  other  heirs.  The  deed 
ed  in  the  Books  of  Session.  Afterwards  the 
esents  a  petition  for  authority  to  register  the 

the  proper  Register  of  Entails,  but  in  such 
epresents  the  entail  as  being  in  favour  ofhim* 
he  heirs  male  of  his  body.  Upon  the  ground  of 
r :    ObjecUan  that  the  authority  to  register  was 

that  the  registration  pnrsuantly  thereto  was 
it  under  the  Act.  0^'ection  overruled* 
■esolutive  clause  were  the  words,  "  in  case  the 
S.  shall  fail,  or  neglect  to  obey  or  perform  the 
editions  ;"  but  in  thQ  Register  the  words  were 
being  "  shall  fail  to  neglect  or  obey  or  perform.** 
g  upon  which,  this  discrepancy  held  immateriaL 
power  reserved,  the  maker  of  the  entail  revoked 
lation  of  an  heir.  Objection  by  a  creditor  of 
n  possession,  that  the  deed  of  revocation  was  not 
in  the  Register  of  Entails.  Answer,  that  the 
aced  was  an  heir  who  could  not  have  come  in 
r  the  heir  in  possession. 

le  Loud  Chancellor,  that  the  entail  stood  upon 
ruments  (the  deed  of  creation  and  the  deed  of 
evocation),  and  therefore  that  both  must  appear 

Register. 
Lord  St.  Leonards,  agreeing  with  the  Court  of 

Decision  below  consequently  af&rmed. 

)e  is  fully  reported  in  the  second  series  of  the 
ession  Cases  (a).    The  question,  one  of  con- 

(c)  Vol.  1 1,  p.  911. 
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iSr^mm     veyancing,  and  extremely  technical  in  its  chancto, 
amuxo  KTAu    stated  with  much  detail  by  the  Lord  ChaneeUor  (a 

The  Solicitor  Oeneral  (b)  and  iheDeancf  FacuJijfi 
for  the  Appellants,  dted  Broomfidd  v.  PaiUraon  (< 
Lnmaden  v.  Lwraaden  (e),  the  Hoddava  case  (f)^  JBc 
tine  V.  Oraham  (g),  Cathcart  t.  McLai/ne  (h\  Holm 
V.  CcmipbeU  (i). 

Mr.  RoU  and  Mr.  Anderson  for  the  Besponden 
cited  TumbvU  v.  JETaj^    Newton    Qc\   Eglimtcn 
Montgomery  (ly 

^'4^"^'      The  Lord  Chancellor  (m)  :— 

My  Lords,  this  is  an  appeal  to  your  Lordships  fit 
the  decision  of  the  Conrt  of  Session  upon  an  action 
Dedarator,  which  was  brought  by  Miss  Norton, 
holder  of  a  certain  security  for  6001. ;  and  the  obj< 
of  her  summons  was  to  charge  the  estate  <^  Benton, 
the  hands  of  Sir  Samuel  Stirling,  with  the  payment 
that  sum,  upon  the  ground  that  he  was  the  absolu 
owner  of  the  estate,  and  that  she,  having  this  securit 
was  entitled  to  charge  it.  He,  on  the  other  ban 
contending  that  he  was  an  heir,  protected  by  ace 
tain  deed  of  entail,  which  he  set  up  as  rendering  tl 
estate  not  liable  to  the  debts  to  which  it  might  otbe 
wise  have  been  subject. 

The  summons  of  declarator  states  the  title  of  th 
lady  to  the  bond,  which  I  need  not  go  into ;  and  the 
it  states  that  Sir  Samuel  disputed  the  liability  of  his  e 
tate  to  the  payment  of  this  money,  upon  the  ground  th 
he  held  the  estate  as  tenant  in  tail  under  a  deed  of  enta 
created  on  the  28th  of  June  1788,  which  was  records 

(a)  Lord  Cranworih.       (b)  Sir  R.  BethelL      (c)  Bfr.  Inglia. 

(d)  29  June  1784;  Morr.  15,618.  (e)  2  Bell,  104. 

(J)  Sharpe  ▼.  Sharpe,  Sh.  &  McL.  618.         0^)  13  Sh.  &  D.  90 

(&)  8  Dttnlop,  970.  (t)  13  Dunlop,  689. 

(k)  29  June,  1836;  14  Dunlop,  1031. 

(/)  Bell,  App.  Ca.  149.  (m)  Lord  QruiwarUi. 
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in  tlie  Books  of  Cotmcil  and  Session  on  the  29tli  of  De-     itaVSmit 

oember  1789,  and  also  recorded  in  the  Register  of  Tailzies    sniuiro  r  au 

on  tiie  5th  of  March  1790.    The  summons  sets  out  ^^^;^' 

tbe  deed  of  entail  at  great  length,  whereb j  the  then 

owner  of  the  property,  Sir  Alexander  Stirling,  settled 

tlie  estate,  first,  upon  his  eldest  son,  John  Stirling,  for 

]]&»  and  after  the  death  of  John  Stirling  upon  the 

aovttial  sons  of  John  Stirling  in  succession  and  the 

IieiTB  male  of  their  bodies,  one  of  such  sons  being 

Samuel,  who,  upon  the  death  of  the  preceding  son, 

^witliout  male  issue,  succeeded  to  the  property;  and 

then  fidling  these  sons,  the  estate  was  limited  to  go  to 

Haxy  Stirling,  his  eldest  daughter,  and  the  heirs 

^bomsoever  of  her  body,  whom  fidling  to  Jean  Stir- 

loig,  the  second  daughter,  and  the  heirs  of  her  body, 

*iul  then  over  to  others.    The  settler  and  maker  of  the 

^tail.  Sir  Alexander  Stirling,  reserved  to  himself,  not 

<>^3r  the  liferent,  butalso  ''full  power  and  &culiy  at  any 

^Q>M  in  his  life  to  revoke^  burden,  qualify,  explain,  or 

• 

^  nay  way  to  alter  the  said  procuratory  of  resignation 
md  deed  of  entail,"'  and  to  make  a  new  disposition 

^Xhe  summons  then  states  that  the  power  thus  re~ 

'^^K^ed  was  exercised  by  Sir  Alexander  Stirling  very 

Bt^OTtly  afterwards ;  for  that  upon  the  21st  of  August 

17'88,  he  executed  a  deed,  whereby  he  "  revoked  and 

'^^^Blled  the  said  disposition  and  deed  of  entail,"  and 

d^clated  "  all  hopes  or  chance  of  succession  in  the  said 

■^^^  and  estate  by  the  said  Mary  Stirling  (she  was 

^'^  first  daughter  taking  after  the  &ilure  of  allthesons) 

^  the  heirs  of  her  body,  in  consequence  of  the  desti- 

^^^on  in  the  said  disposition  or  deed  of  entail  thereof, 

^^^'strated  and  removed,  and  all  sums  of  money  or 

P^viaions  or  others,  contained  in  said  deed  of  en- 

^  or  trust  deed  above  mentioned,  and  which  other* 

^^  would  have  been  payable  to  her  or  them,  in  no  way 


208  CASES   IN  THE   HOUSE  OP   LORDS. 

Mw  NoBTOif  exigible  by  the  said  Mary  Stirling  or  ber  heirs,  firom 
snEUMu  ST  AL.  him  or  his,  all  in  the  same  manner  as  if  no  sach  deed 
Lord  ckaneeUoT*  had  over  been  executed  in  her  or  their  fitvour.*'    Then 

op*tUon» 

he  makes  certain  provisions  for  her,  which  it  is  not 
material  to  consider. 

The  smnmons  next  goes  on  to  state,  '^that  the  pro- 
curatory  of  resignation  and  deed  of  entail,  and  relatiTe 
deed  of  revocation,  have  not  been  duly  and  validly 
recorded,  €uid  are  not  valid  and  effectual  in  terms 
the  Act  of  Paxliament,  1685,  chapter  22."*  Thenil 
gives  three  distinct  reasons,  upon  which  it  alleges  thit%^ 
the  registration  of  that  deed  was  invalid. 

The  Lords  of  Session  have  held  that  neither 
them  was  well  founded ;  that  the  objections  were 
immaterial,  and  that  consequently  the  entail  was 
so  that  in  their  opinion  the  Pursuer  had  no  case^ 
the  Defenders  were  entitled  to  be  assoilzied 
was  the  decision  of  the  Lord  Ordma/ry,  and  that  dk* 
cision  was  confirmed  by  the  First  Division  of  the 
House. 

Now,  my  Lords,  the  first  objection  rests  upon 
alleged  non-compliance  with  the  terms  of  the  statixt>e 
of  1685.    That  statute  ''  declares  that  it  shall  be  lar 
ful  to  His  Majesty's  subjects  to  tailzie  their  lands 
estates,  and  to  substitute  heirs  in  their  tailzies 
such  provisions  and  conditions  as  they  shall  think  &t, 
and  to  affect  the  said  tailzies  with  irritant  an4  xesoln- 
tive  clauses,  whereby  it  shall  not  be  lawful  to  the  heii» 
of  tailzie  to  sell,  annalzie,  or  dispone  the  said  lands  or 
any  part  thereof,  or  contract  debt,  or  do  any  other  deed 
whereby  the  same  may  be  apprized,  adjudged,  or 
evicted  firom  the  others  substitute  in  the  tailzie,  or  tb^ 
succession  finstrate  or  interrupted,  declaring  aU  sact 
deeds  to  be  in  themselves  null  and  void,  and  that  tli0 
next  heir  of  tailzie  may  immediately,  upon  the  cmisrBr 
vention,  pursue  declarators  thereof,  and  serve  himself 
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b^  to  him  who  died  last  infefb  in  the  fee5  and  did  not     iS^^SSim 

contravene  without  necessity  anywise  to  represent  the   snaum  r  au 

tontravener/'    Then  it  goes  on,  "  It  is  always  declared  ^^^^e^lSZ"^' 

that  such  tailzies  shall  only  be  allowed  in  which  the 

foresaid  irritant  and  resolutive  clauses  are  insert  in 

the  procuratores  of  resignation/'  and  so  on ;  "  and  the 

original  tailzie  once  produced  before  the  Lords  of  Session 

judicially,  who  are  hereby  ordained  to  interpone  their 

iBthority  thereto,  and  that  a  record  be  made  in  a  par* 

tieolarregister  book  to  be  kept  for  that  effect,  wherein 

iludl  be  recorded  the  names  of  the  maker  of  the  tailzie, . 

ttd  of  the  heirs  of  tailzie,  and  the  general  designations 

of  the  lordships  and  baronies,  and  the  provisions  and 

^nulitions  contained  in  the  tailzie,  with  the  foresaid 

ontant  and  resolutive  clauses  subjoined  thereto,  to 

i^Bnain  in  the  said  register  ad  perpetua/m  rei  memo^ 

Now,  the  objection  is,  that  the  deed  as  to  whidi 
the  Lords  of  Session,  in  the  language  of  the  Act  of 
^liament,  are  ordained  to  interpone  their  authority 

to  have  it  recorded,  was  not  a  deed  corresponding 

* 

^  trath  with  the  real  deed,  for  that  the  order  of 
the  Lords  of  Session  was  that  ihey  ordained  the 
d^ed  of  entail  executed  by  Sir  Alexander  Stirling, 
^  Qlorat,  Baronet,  of  the  lands  of  Renton,  lying  in 
the  shire  of  Berwick,  in  favour  of  himself  and  the 
Wrs  male  of  his  body,  whom  failing,  the  other  heirs 
*^d  substitutes  therein  mentioned."  Whereas,  that 
^^  not  a  correct  description  of  the  actual  deed,  and, 
^^^'^uently,  there  was  no  valid  authority  for  re- 
^^^'^iiig  it.  I  think  that  that  argument  was  hardly 
P^'^fiBed  eventually,  and  I  must  confess,  that  when  the 
''^^tter  is  looked  into,  it  appears  to  me  that  it  is  an 
*^&unent  utterly  imtenable,  and  which  it  is  hardly 
^^^^ssaiy  to  say  much  about,  because  the  petition 
Panted  on  the  2d  of  March,  1 790,  for  interposing 
^  authority  of  the  Lords  of  Session, — the  petition  of 
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MiM  somn     Sir  Alexander  Stirling, — stated  that  lie  had  exec 
ST«u^«  AL.    ^  jg^  ^£  ^^^^  ^f  ^Yie  lands  there  described  m  & 

apinum,  of  himself  and  the  heirs  male  of  his  body,  n 
filing,  the  other  heirs  and  substitutes.  The  n  it 
on  to  say  "  The  petitioner  on  the  29th  of  Deoei 
1789  recorded  the  foresaid  deed  of  entail  and  i 
disposition  relative  thereto  in  the  books  of  Coi 
and  Session;''  so  that  the  actual  deed  was  reoo 
in  the  books  of  Council  and  Session.  Thei 
was;  and  there  is  no  question  as  to  the  idei 
of  the  deed.  And  then  the  order  was  that 
deed,  the  deed  referred  lo  in  that  petition,  A 
be  recorded.  Supposing  it  is  inaccurately  desa 
as  a  deed  in  fiivour  of  himself  and  the  heirs 
of  lus  body,  it  is  still  capable  of  identifies 
being  the  deed  which  is  ordered  to  be  reoo 
in  the  books  of  Session,  and  is  so  recorded.  . 
therefore  it  seems  to  me  to  be,  not  a  matte 
inference,  but  capable  of  absolute  demonstration, 
it  was  the  real  instrument  which  the  Lords  of  Sei 
ordered  to  be  recorded*  I  think  therefore  there  i 
weight  whatever  in  that  first  objection,  cuid,  inde( 
was  not  much  relied  upon,  (a) 

(a)  On  the  first  objection  (above  considered  hj  the  Lord  ( 
cellor)  the  Lord  President  M'Neill  made,  in  the  Court  of  Se 
the  following  remarks : — "  The  authority  to  record  the  enti 
statutory  requisite.  But  the  form  of  the  petition,  and  the 
parts  of  the  machinexy  for  obtaining  that  authority*  ar 
statutory,  llie  statute  merely  requires  the  entail  to  be  proc 
and  authority  to  be  given ;  and  it  appears  to  me  that  there  \ 
dence  that  this  entail  was  produced,  and  that  authority  was 
to  record  it.  No  doubt  the  deed  is  called  in  the  petition  a  d 
entail  in  iavour  of  the  petitioner  himself  and  the  heirs  of  his 
and  in  the  strict  language  of  conveyancers  this  is  not  conreet 
there  were  conditions  in  the  deed  in  favour  of  the  gnnter  hn 
and,  therefore,  although  in  strict  technical  language  it  was 
deed  in  iavour  of  the  petitioner  himself^  the  expression  wi 
altogether  erroneous,  or  so  clearly  indicative  of  anoUier  deed 
come  into  competition  with  the  evidence  of  identity  whic 
proceedings  afford.*' 
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The  next  objection  is  one  that  was  very  much  „t«  «JJ^, 
Kgued,  but  which  upon  full  consideration  I  confess  I  sxiRUMorr.AL. 
tkink  is  equally  without  foundation.  It  is  this : — It  Lord  ci^uor's 
M  aud  that  the  deed  actually  recorded  is  a  deed  in 
viiidi  the  irritant  clause  is  described  as  a  clause 
tUdb  is  to  take  effect,  ''in  case  the  heir  of  entail 
than  fidl  to  neglect  or  obey  or  perform "  certain 
iooditions ;  whereas  in  the  deed  it  is  "  shall  fSdl  or 
Mf^  to  obey  or  perform.''  And  it  is  urged  that 
tte  doctrine  of  the  courts  in  Scotland,  and  of  your 
Loridiips'  House,  has  always  been  to  hold  very 
tUctly  the  necessity  of  accurately  recording  these 
<kedfl  upon  the  Register  of  Entails,  so  as  to  give 
Ad  to  the  fetters  of  the  entail,  and  that  this  is  an 
Bfortant  difference — ^that  '' failing  or  neglecting'' 
to  obey  or  perform,  is  a  different  thing  from  ''failing 
b  Dialect  or  obey  or  perform;"  and  consequently 
Alt  the  real  deed  has  never  been  validly  recorded. 

h  support  of  this  doctrine  decisions  were  cited, 
little  was  the  case  of  Lord  EgUnton  (a).  In  that 
^  in  the  prohibitory  clause,  there  was  a  prohibition 
^pinst  "  alienating  redeemably  or  under  reversion ; " 
ttwas  said  that  that  must  be  a  clerical  error,  be- 
•mse  the  common  form  is  "  irredeemably  or  under 
''Bviemon,"  and  it  was  said  that  the  "  ir  "  must  have 
'^  left  out,  and  that  it  was  patent  that  it  must 
'^  been  a  clerical  error.  Looking  at  it,  and 
^'^owing  the  forms  of  conveyancing,  one  cannot  help 
"Sviog  a  very  strong  conviction  that  that  was  a  mere 
^^lical  error ;  but  there  was  nothing  nonsensical  in 
^  Way  in  which  it  was  actually  written,  and  it  was 
'^  by  the  Court  of  Session,  and  ultimately  by  your 
^'^tdahips'  House,  that  you  could  not  put  the  two 
^tias  **  ir  "  and  make  "  irredeemably  "  of  what  was 

(a)  2  Shaw,  425. 


212  CASES   IN   THE   HOUSE   OP  LOBOS. 

ii2i?N?mv  imtten  "redeemably :"  that  yon  had  no  po^ 
antuwoCTAL.  alter  it.  It  might  be  that  that  was  what  the  pa 
^^'*%^SSS!''^*  meant,  but  there  was  a  sensible  meaning  attribui 

to  it,  but  it  was  not  in  conformity  with  what 
deed  really  was,  and  therefore  it  was  not  a  co 
putting  of  that  deed  upon  the  Register  of  Taibdei 

So,  again  the  case,  which  was  argued,  I  think " 
Lord  Brougham  was  Lord  Chancellor,  or  in  "¥ 
he  took  a  leading  part — I  think  it  is  spoken  of  b; 
name  of  the  Hoddam  case  (a).  There  in  tm 
whole  line  had  evidently  been  left  out,  and  it 
said, — ^Tou  see  what  the  line  must  have  been ; 
cannot  but  form  a  very  strong  conjecture  what  it 
But  the  noble  and  learned  Lord  held,  and  the  £ 
adopts  the  same  view,  that  there  were  twenty 
in  which  the  line  might  have  been  filled  up 
sensibly,  and  although  you  might  have  felt  i 
tremely  probable  that  the  way  to  fill  it  up  wai 
particular  mode  pointed  out,  still  that  was  n 
matter  which  you  could  act  upon,  and  thei 
that  again  was  a  case  in  which  the  record  was 
bad. 

But  these  cases  having  been  so  decided,  neverti 
there  were  several  others  in  which  the  doctrii 
common  sense  prevailed,  as  it  would  always  prev 
you  could  see  what  the  words  left  out  must 
been,  or  what  the  alteration  is,  if  there  is  a  diffei 
between  the  record  and  the  deed.  In  such  cast 
difference  becomes  absolutely  immaterial,  and 
have  no  right  to  pretend  not  to  understand  wh 
is  impossible  not  to  understand.  Now  tha 
think,  is  the  doctrine  applicable  to  the  present 
for  here  it  appears  to  me  that  it  is  a  mistak 
say  that  there  is  any  error  in  the  irritancy  a< 
because  the  irritancy  is  that  "  in  case  the  said  * 

(a)  Sharpe  v.  Sharpt,  1  Sh.  &  McL.  594. 
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StirUng  or  any  of  the  heirs  of  tailzie,  and  provision     m2n?2?o!i 
SQoceeding  to  the  said  lands  and  others  hereby  tailed    sti&lixo  n  al. 
shall  contravene  the  order  herein-before  written  or  the  ^'^'^^nhZ^^'' 
conditions,  provisions,  restrictions,  or  limitations  con- 
tained in  this  deed  of  taillie  or  any  of  them."     That 
u  what  creates  the  irritancy,  doing  any   of  these 
tUngs;  that  is  qnite  correctly  copied  in  the  terms  of 
the  deed.    It  is  true  that  the  framer  of  the  deed  goes 
on  to  do  that  which  is  mere  surplusage,  namely,  to 
explam  certain  circumstances,  which  he  says,  will  be 
contraventions  "  of  the  order  herein-before  written,  or 
tt©  conditions,  restrictions,  provisions,  or  limitations 
contained  in  this  deed  of  taillie/'     "  That  is,\he  says, 
^his  deed,  "  shall  fail  or  neglect  to  obey  or  perform 
w  said  conditions  or  provisions  or  any  of  them." 
Jfow,  I  very  much  doubt  whether,  if  that  had  been 
^tirely  left  out  of  the  register,  it  would  have  made 
^7  material  difference  in  the  deed,  because  it  would 
^y  be  that  the  register  does  not  contain  an  explana- 
^^^  of  something  which  the  maker  of  the  deed  says 
^^  come  within  the  description  which  has  gone  before. 
■^ft^r  all,  the  irritancy  making  void  the  deed  must 
'^^Ult  from   the  previous  passage  in  the  sentence, 
^**^dy,  contravening  or  violating,  or  not  obeying  the 
^^ditions,  restrictions,  and  limitations.     And,  there- 
^*^,  I  am  strongly  inclined  to  think  that  if  the  whole 
^^  tlat  sentence — "  shall  fail  or  neglect  to  obey  or 
l^^orm  the  said  conditions  or  provisions  or  any  of 
y^^Ui " — had  been  entirely  left  out,  it  would  have  been 
^^^^^tiaterial ;  because  it  is  merely  the  enlargement  or 
^^lanation  of  what  had  gone  before. 

^ow,  my  Lords,  let  us  see  more  closely  what  is  the 

^^fiference  between  the  two.     The  words  in  the  deed 

^t'ft— "  shall  fidl  or  neglect  to  obey  or  perform  the  said 

conditions,''  and  so  on ;  in  the  registry  they  are  **  shall 
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MiM  NemM     fiul  to  neglect  or  obey  or  perfinm.^    If  the  wordi 
snuuHQwr  AL.    «  or  neglcct "  had  been  left  out^  it  would  have  loaxie 
no  difference;    fidling  to  do  &  thing,  of  neoeasi'fcj 
includes  neglecting  to  do  it ;  n^lecting  to  do  it  meaKmJ»      j  ^-^  ^ 
at  least  if  there  be  any  distinction^  Csdling  culpably,  or 
not  doing  what  you  ought  to  do,  not  being  sufficie&tklT 
alive  and  alert,  and  so  fidling  to  do  it.    ** Failing"    ^ 
the  generic  word,  and  includes  inter  alia  nej^ee^t 
therefore,  if  instead  of  ''fail  or  n^Iect  to  obqr  ^^ 
perform  "  it  had  been  **  fidl  to  obey  or  peifomi,*'     ^     f^  ^' 
would  have  been  the  same  thing,  for  that  would  ha* 
included  the  other,  if  the  words  had  been  left 
They  were  words  which  were  necessarily  included 
the  word  " ML"    But  what  is  in  the  register:  ''sh^aJl 
fidl  to  neglect  or  obey  or  perfonn."    Now,  you  bv 
fidl  to  obey  or  perform,  but  you  also  have  ^bSl 
neglect ;"   that  is  insensible.    It  is  just  as  if 
had  put  any  other  transitive  verb,  because  there 
no  meaning  in  fidling  to  neglect  the  oUigationsi 
posed  upon  you.    It  is  insensible,  and  therefore 
must  see  whether  that  has  not  crept  in  per  ineuriaii^^^ 
Supposing  we  are  not  at  liberty  to  say  that  it  is 
a  clerical  transposition,  it  appears  to  me  that  it 
capable  of  being  treated  as  merely  surplusage ; 
in  order  to  be  rational,  it  must  be  a  word  whidi  is 
a  possible  illustration  of  what  has  gone  before, 
a  contravention  of  the  "  order  before  written,  or  th 
conditions,  provisions,  restrictions,  or  limitations 
tained  in  the  deed  of  taillie.''    Now,  if  the  word  iB 
word  which  is  inapplicable  to  that  sort  of 
tion,  it  appears  to  me  that  it  must  be  treated  as 
thing  which  has  crept  in  per  vncuria/m,  a  mere 
error,  and  which  has  no  bearing  whatsoever 
the  real  clause  of  irritancy,  and  therefore  may 
rejected  in  toto.    I  agree,  therefore,  with  the  Lords 
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Sesdon  in  thinking  that  that  also  is  an  immaterial     MuS^Nomv 
variation,  and  that  the  second  objection  is  therefore    swrunq  n  al. 
msustainabla  ^^<^!^' 

I  vish,  as  &r  as  one  can  have  a  wish  in  such  a  case, 

that  I  could  have  said  that  I  also  agreed  with  the 

fettned  Judges  of  the  Court  of  Session  upon  the  third 

point    But,  I  must  confess  that  I  do  not  concur  with 

them.    The  third  point,  as  it  appears  to  me,  is  one  not 

rfform,  but  of  substance.    The  Act  of  1685  requires  a 

i^isfcer  to  be  kept,  wherein  shall  be  recorded  "The 

^^•'aes  of  the  maker  of  the  tailzie,  and  the  heirs  of 

**flaie,and  the  general  designations  of  the  lordships  and 

wonies,  and  the  provisions  and  conditions  contained 

Ml  the  tailzie,''  and  so  on ;  "  to  remain  in  the  said  register 

*'*'  T^rpdua/m  rei  vaemoriam  ;' — ^and  no  tailzie  is  good 

•®  against  creditors  unless  the  provisions  of  the  Statute 

™^  been  strictly  pursued.     The  question  here   is, 

^kether  the  names  of  the  heirs  of  taillie  have  been 

^^y  recorded  in  the  Register  of  Taillies.    There  is  no 

^^^bt  that  they  were  so  recorded,  if  the  deed  of  the 

^*^  June  1788  is  to  be  treated  as  the  only  deed 

^^'Bating  the  entail ;  but  if  the  subsequent  deed  of  the 

^^  of  August  1788  is  the  deed,  or  one  of  the  deeds, 

^^^ting  the  entail^  then  the  requisitions  of  the  Statute 

j*^Ve  not  been  complied  with,  for  that  latter  deed  never 

^^  been  recordedl  am  of  opinion  that  the    entail 

^^^^^^ifits,  not  under  the  original  deed  only,  but  imder 

^  two  deeds  taken  together.     Both  deeds  were,  it 

-_/^^  be  recollected,  deeds   executed  mortis  causa. 

"^^^  were  not  to  have  any  operation  during  the  life 

Sir  Alexander  Stirling,  the  entailer,  who  reserved 

^^^mself  in  both  deeds  the  most  complete  powers  to 

^^ke  and  alter  as  he  might  think  fit.     By  his  death 

^Be  powers  came  to  an  end.     The  destination  of  the 

^^^^  who  were  to  succeed  was  then  finally  established, 

^^^  established  by  the  two  deeds  taken  together,  and 
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ifMNoBToir     Mary  Stirling  and  her  heirs  were  for  ever  exclude  -^ 
9nmu9anAL.    from  the  succession. 
L^  cka^eeuar-s      rj^^  ^]^^  ^f  ^^^  Statute  WHS  to  make  Toid 

against  creditors  every  taillie  in  which  the  heirs 
taillie  were  not  recorded — ^that  of  course  means 
rectly  recorded  in  the  roister.      Here  the 
would  represent  to  a  creditor  searching  it,  that 
failure  of  the  heirs  of  the  body  of  George  Stirling 
lands  would  go  to  Mary  Stirling,  and  the  heirs  of 
body,  whereas,  in  fact,  they  would  go  to  Jean  StirlSjK^o 
and  the  heirs  of  her  body.     This,  therefore,  is  no^     a 
correct  record  of  the  taillie.     It  is  true  that  this  is  ^ui 
inaccuracy  (so  fax  as  it  is  inaccurate)  subsequent  to  tUxe 
line  of  heirs  against  whom  the  creditor  is  seeking    -fx) 
obtain  adjudication  ;  but  I  do  not  think  that  is  iii.a- 
teriaL    The  enactments  of  the  Statute  are  maiterx^ 
juris  positivi,  and  if  its  provisions  have  not  be^n 
duly  complied  with,  a  deed,  whose  operation  as   "fco 
creditors  depends  on  such  compliance,  is  as  agaii&ist 
them  void  to  all  intents  and  purposes. 

Now,  one  of  the  requisites  of  the  Statute  is  that  tl:^® 
heirs  of  Taillie  shall  be  correctly  recorded.  If  thisli^»* 
not  been  done,  it  can  be  no  answer  to  a  creditor  th^^ 
this  inaccuracy  does  not  affect  him,  any  more  than  ^ 
there  had  been  an  error  in  the  record  of  prohibition 
against  alienation,  it  would  have  been  a  good  ansv^^r 
to  the  creditor  to  say  that  the  prohibition  against  co^^' 
tracting  debts  was  correctly  set  out  on  the  register* 
The  Statutfe  requires  entire  accuracy  throughout,  ar>-<* 
as  a  penalty  upon  inaccuracy  makes  the  deed  void 
favour  of  third  persons  without  permitting  any 
quiry  whether,  in  fact,  the  inaccuracy  was  or  could  'bo 
prejudicial  to  them.  I  do  not  suppose  that  this  prin- 
ciple is  disputed.  If  the 'inaccuracy  occurs  in  th® 
deed  which  is  in  fact  recorded — if,  for  instance,  TtBty 
Stirling's  name  had  not  been  recorded  in  the  origifl*^ 
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,  but  had,  from  some  oversight,  been  inserted  on  mm  nokiox; 
i^^ister,  it  would  not  have  been  argued  that  the  8n»u»Q  «t  au 
I  was  good  against  a  creditor  seeking  to  affect  the  ^'^StSU!''^' 
J  of  an  heir  prior  to  Mary  Stirling,  merely  because 
register  was  correct,  so  far  as  related  to  that 
J.  This  is  not  contended,  and  therefore  the  ques- 
'ecnrs,  whether  what  the  Statute  requires  to  be 
led  is  in  this  case  the  one  deed  or  both  deeds, 
ik  it  requires  both  deeds — ^both  together  concur 
lating  the  entail,  and  it  is  the  entail  which  the 
tatute  requires  to  be  recorded,  whether  created 
le  deed  or  by  two  deeds.  If  the  first  deed  had 
een  put  on  the  Register  of  Taillies  in  the  lifetime 
e  .maker  of  the  entail,  surely  after  his  decease 
deeds  must  have  been  registered  as  together 
ing  the  entaiL  And  I  see  no  difference  from  the 
ihat  one  of  the  deeds  was  registered  in  the  set- 
lifetime  leaving  the  other  to  be  registered  after- 

is  appears  to  me  to  be  the  fair  result  of  the 
ite,  looking  at  it  independently  of  authority. 
[  think  further  that  the  question,  even  if  it  were 
bfiil,  is  settled  by  decision,  for  I  cannot  distin- 

the  present  case  in  principle  from  that  of 
mfidd  V.  Paterson  (a),  and  also  more  satisfac- 
'  in  a  note  to  Tumbull  v.  Newton  (6). 

the  former  of  these  cases  Sir  John  Paterson 
id  an  entail  in  174J3,  reserving  to  himself  un- 
3d  power  of  revocation  and  alteration.  In  1758 
ide  a  new  entail  referring  to  the  former  deed  of 
,  but  varying  from  it  by  omitting  wholly  from 
esignation  James  Paterson  and  the  heirs  of  his 
.  There  were  two  other  slight  variations  from 
Drmer  Deed,  but  Lord  Jeffery,  in  observing  on  the 

treated  the  omission  of  this  line  of  successors 

(a)  Morr.  15,618.  (b)  14  New  Series,  103  . 

P  2 
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MiMNomif  as  sufficient  to  make  the  register  of  ilie  deed 
ariKLCTQKTAL.  1743  inoperativc  against  creditors,  and  so  to  mal 
^^^f^i^!^*  new  registration  indispensable.     I  am  aware  tha 

that  case  (as  I  collect  from  the  Report)  the  deec 
1758  was  a  complete  re-settlement  of  the  estate, 
not,  as  in  this  case,  a  mere  deed  altering  and  revol 
a  part  of  the  former  destinations ;  but  I  think 
makes  no  difference.     What  the  Statute  require 
be  registered  is  not  any  particular  deed,  but  the  n 
of  the  maker,  the  names  of  the  heirs,  and  the  o 
provisions  and  conditions  contained  in  the  tailzia 
these  particulars  can  only  be  ascertained,  by  refer» 
to  two  deeds,  both  must,  I  think,  be  recorded, 
other   construction  would  enable   the  maker  o\ 
entail  to  defeat  what  was  the  plain  intention  of 
Statute,  namely,  that  all  the  material  provisions  oi 
entail  should  be  at  any  time  capable  of  being  ai 
tained  by  third  persons. 

The  view  I  take  of  the  law  is  quite  consistent  i 
the  case  of  Tumbull  v.  Newton,  and  other  sin 
cases,  where,  in  truth,  there  was  no  alteration  in 
course  of  succession,  but  merely  a  propelling  of 
fee.  That  is  an  act  done  by  an  heir  of  entail — an 
which  he  may  do  according  to  the  law  of  his  enta 
it  stands  recorded  in  the  register.  Nor  do  I  ai 
dispute  the  doctrine,  that,  if  between  the  date  of 
deed  creating  the  entail  and  its  being  recorded  in 
register,  one  of  the  substitutes  has  died  without  it 
still  the  whole  deed  must  be  registered.  Or  if  during 
period  the  maker  of  the  entail  has  sold  a  part  of  the 
perty,  still  the  whole  of  the  lands  included  in  the  c 
must  be  noticed  in  the  register.  What  the  Statuti 
quires  to  be  registered  is  the  entail,  as  it  is  creates 
the  maker  of  it.  This  can  only  be  done  by  recoK 
the  deed  in  its  integrity  as  executed  by  the  set 
If  after  the  creation  of  the  entail  a  line  of  heirs 
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oomes  extinct,  that  is  the  act  of  God.  and  it  is  a  con-       Tn  hom. 

Mm  NoBTov 

imgency  which  is  inherent  in  the  very  nature  of  an    stwuho  wal. 

entail    So  in  the  case  of  a  sale  of  part  of  the  lands —  Lord  ck^uor** 

that  is  no  alteration  of  the  entail     The  entail  stiU 

Babaists,  and  the  withdrawal  of  a  part  of  the  property 

only  puts  the  case  as  if  the  settler  had  originally  pur- 

ported  to  settle  that  to  some  part  of  which  he  had  no 

title. 

The  short  ground,  therefore,  on  which  I  rest  my 
judgment  is,  that  what  the  Statute  requires  to  be  re- 
gistered is  the  entail  created  by  the  settler,  that  is  the 
JiMaes  of  the  maker  and  of  the  heirs  of  entail — and 
the  designation  of  the  lands,  and  provisions  and  con- 
ditions with  the  irritant  and  resolutive  clauses.  In  this 
CMe,  in  order  to  get  at  these  particulars,  recourse  must 
^  had  to  both  deeds,  and  both,  therefore,  ought  in 
^7  opinion  to  have  been  registered.     This,  however, 

• 

^  not  the  view  of  my  noble  and  learned  friend,  and 
^^MJSequently  the  Appeal  will  be  dismissed. 

rheliord  St.  Leonards:  st,u^Td»* 

M] J  Lords,  I  entirely  concur  with  my  noble  and  «pw*»« 
'^^■^ed  friend  in  his  view  upon  the  first  question — 
™^ed,  the  first  point  I  consider  was  given  up  by  the 
coanfiei  at  the  bar  ;  but  I  may  just  observe  that  every 
^™^  was  done  that  was  necessary  to  establish  the 
^entity  of  the  deed  of  entail  The  description  was 
^*»  ^WTong.  It  is  quite  a  mistake  to  say  that  the  de- 
*^ption  of  the  deed  was  wrong  ;  in  point  of  fiswit,  the 
^'^tor  had  reserved  to  himself  a  life  interest,  and  had 
^Ued  the  estate  upon  his  heirs  male.  Therefore  to 
*y  that  this  was  a  settlement  upon  him  and  his  heirs 
^""^^  was  perfectly  correct,  so  far  as  to  satisfy  the 
^  of  Parliament. 

•^  to  the  second  point,  which  my  noble  and  learned 
^^d  has  so  much  discussed,  as  I  entirely  agree  with 
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Ilim  upon  it,  it  is  not  necessary  for  me  to  gc 
any  length.  But  there  is  nothing  in  the  A 
to  prevent  a  Court  of  justice  from  putting 
construction  upon  what  is  found  upon  the  i 
register.  Now  the  chtuse  in  question  co 
whole  substance  of  the  irritant  clause  of 
both  before  and  after  the  words  that  have  : 
the  difiiculty,  and  I  think  that  we  are  at 
this  case  to  treat  these  words  as  a  mere  cler 
the  cases  which  have  been  referred  to  do 
touch  this  case.  This  is  manifestly  a  cle 
upon  the  face  of  the  document  itself.  But 
any  difficulty  in  the  construction,  the  fix 
conclusive  without  this  description  ;  and  wl 
these  words  is  equally  conclusive,  and  the  w 
admits  of  a  sensible  construction  without  gi 
to  these  words,  which  really  have  jio  sensibl 
I  think  it  therefore  perfectly  clear  that  tl: 
Session  were  right  in  their  conclusion  upon 
points. 

Now,  my  Lords,  after  a  very  anxious  coi 
of  the  third  point,  upon  which  my  noble  a 
friend  and  myself  are  not  agreed,  I  think  tl 
Session  were  perfectly  correct  in  the  decisio: 
they  arrived.  The  Judges  were  unanimc 
observe  that  Lord  Cuninghavie  treated  th 
as  a  i)erfectly  novel  one  and  not  capable  of 
tained.  So  that,  so  far  as  their  knowlec 
practice  and  general  opinion  went,  they  th 
this  was  an  attempted  innovation  which 
been  made  before. 

Now  it  is  necessary  to  be  very  distinct 
come  to  a  right  conclusion  upon  this  subje 
is  nothing  in  the  law  of  Scotland,  or  in 
1685,  which  affects  the  original  settlement 
settlement  in  this  case.     The  settlor  might 
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tlie  settlement  which  he  has  made,  without  the  Statute     mim  nostoii 
of  1685  ;  he  could  not  introduce  fetters — he  could  not    BmnuvQn  u, 
make  prohibitions  and  irritant  and  resolutive  clauses,      ^  iSmtn^ 
except  imder  that  Act  of  Parliament.     But  the  settle-  **** 

meni  itself  was  a  valid  settlement  irrespective  of  these 
prohibitions  and  of  irritant  and  resolutive  clauses. 
Now  the  Act  of  1685  requires  just  as  much  a  state- 
ment of  the  parcels  of  the  estates,  for  example,  as  it 
does  of  the  heirs  of  taillie,  and  nobody  disputes,  as  I 
understand  the  argument,  (indeed,  nobody  can  dispute 
it,  because  it  has  not  been  disputed  by  the  learned 
eounsel  at  the  bar,  who  are  so  competent  to  consider 
the  case,)  that  the  original  settlement  was  properly 
'recorded.    Where  parties  have  died  between  the  execu- 
tion of  the  deed  and  the  record  of  it,  or  where  a  part 
of  the  estate  has  been  sold  or  lost  by  adverse  title, 
whatever  may  have  intervened  between  the  period  of 
the  execution  of  the  deed  of  tailzie  and  the  record  of 
^^  those  were  facts  that  could  not  be  put  upon  the 
'coord  in  connexion  with  the  register  of  that  deed, 
^^t  deed    of   tailzie,    therefore,   was   properly  re- 
^itied,  and  with  the  prohibitions  and  the  irritant  and 
'evolutive  clauses  was  a  deed  binding  upon  all  creditors 
^^  upon  all  persons  who  Avere  within  the  prohibition, 
'^noed,  as  the  deed  was,  by  irritant  and  resolutive 
clauses. 

^  that  be  so,  what  is  there  to  affect  that  valid 

deed  ?    That  deed  could,  by  the  law  of  Scotland,  be 

"bleated,  irrespectively  of  the  prohibitions  and  the 

^^tant  and  resolutive  clauses,  if  they  did  not  inter- 

^^>  by  persons  entitled  just  in  the  same  way  as  any 

^^^'^On  having  an  estate  conveyed  by  the  law  of 

^^tland  might  have  his  title  defeated.    The  statute 

1685  does  not  prevent  you,  if  you  have  an  estate, 

^^  making  any  settlement  of  that  estata     And, 

^*^ore,  supposing  that  settlement  to   exist,    and 
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muPnorton     another  deed  to  be  executed  subsequently  to 
snsLiHo  R  AL.    settlement,  it  must  be  a  simple  question.    Did  tkrr"""^ 
Si.  liSairdi'     second  deed  or  not  operate  as  a  new  settlement  t  If 

it  did,  then  the  Statute  of  1685  will  attach  upon  tl 
new  settlement,  and  it  must  be  roistered.    I 
assuming  it  to  be  a  new  settlement^  but  it  cannot        be 
considered  to  be  a  new  settlement  unless  it  defeats  tl 
former  one.     If  it  defeats  it,  then  it  comes  in  its 
and  it  must  be  registered  in  order  to  bind  creditors. 

Tliis  point  is  settled  in  the  case  of  TumbvU  v.  Ne 
ioKiy  which  is  reported  in  4th  Shaw  and  Dunlop.         It 
was  there  held  that  it  is  not  necessary  to  register:^  » 
propelling  deed.     But  what  is  a  propelling  deed  ?         M 
it  is  an   actual  striking  out  of  one  of  the  heirs       of 
taillie  in  order  to  accelerate  the  estate  of  another,       i* 
takes  that  heir  of  taillie  reaDy  out  of  the  line  of 
cession,  and  accelerate  the  estate  of  the  one  in 
mainder.     Such  a  deed  does  not  require  registratio: 
it  accelerates,  but  it  does  not  alter  the  line  of 
sion.     It  gives  the  next  in  the  line  of  succession 
substitute ;  a  great  advantage,  because  his  estate,  wl 
is  accelerated,  but  for  this  propelling  deed,  might 
have  taken  effect  at  aU.     Non  constat  that  the 
estate  that  was  granted  would  have  ceased,  so  as  to  gi' 
the  party  over,  as  we  call  it,  a  right  to  inherit  or 
take.     Then  there  is  a  case  in  which  you  actually 
move  an  estate  which  is  upon  the  record,  and  y- 
introduce  an  estate  as  the  immediate  estate,  whL^*^ 
might  never  have  come  into,  being  in  the  originP*-^ 
order  or  course  of  the  taillie ;  but  still  that  is  i^^^^ 
necessary  to  be  registered. 

Now,  what  was  done  in  this  case?     The  grani 
having  reserved  to  himself  a  general  power  of 
tion,  revoked  an  estate  subsequent  to  the  estate  ottJ^^ 
party  now  in  question.     He  revoked  Hary  Stirlia^  ^ 
estate,  so  as,  leaving  everything  else   untouched,  to 


CASES   IN   THE   HOUSE   OF   LORDS.  223 


ThxHon. 


rate  the  next  estate ;  but  it  did  not  touch  the     MuTNosToir 
which  is   now  in  question — by  the    estate  I 


Lord 
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limitation.     It  did  not  touch  it  directly  or  indi-     ^'^SSSH 

That  limitation,  confined  to  the  particular 
of  Mary  Stirling,  never  could  touch  this  estate, 
was  well  created  by  the  original  settlement, 
(tate  was  fenced  by  prohibitory  and  irritant  and 
tive  clauses,  every  one  of  them  being  registered 
nding  upon  all  creditors  and  others,  so  as  to 
tiie  settlement  as  far  as  that  particular  party 
>ncemed. 

1,  then,  the  power  of  revocation  having  been 
ly  exercised,  the  effect  of  a  reversal  of  the 
n  of  the  Court  below  would  be  this,  that  that 
revocation  operated  as  an  entire  revocation  of 
lole  settlement,  because  it  is  insisted  that  that 
revocation,  limited  to  one  estate  in  remainder, 
sd  to  defeat  the  entire  taillie  from  the  beginning 
end.  By  the  original  deed  John  is  to  have  the 
then  James  is  to  have  it,  then  Mary  is  to  have  it, 
en  Jean  is  to  have  it.  Mary  is  struck  out  by  the 
e  of  the  power  of  revocation,  and  then  the  estate 
limited  to  John,  James,  and  Jean.  It  is  said 
)hn  and  James  cannot  take  the  estate,  and  that 
3ct  of  this  is  ui  point  of  law  to  revoke  the  whole 
Is  there  any  precedent  for  that  ? 
jrve  what  the  object  of  the  Statute  of  1685  ia. 
ject  is  not  to  tell  the  creditors  what  events  after 
Knition  of  the  tailzie  or  the  record  may  have 
led,  or  what  circumstances  may  have  occurred  ; 
3r  instance,  as  the  sale  of  the  estate,  the  recovery 
versely,  or  the  revocation ;  but  it  is  to  show  this, 
lose  persons  who  claim  under  the  original  taillie 
are  not  prohibited  from  selling  or  recovering, 
show  that  the  prohibitions  are  or  are  not  guarded 
iced  by  proper  irritant  and  resolutive  clauses. 
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What  would  happen  in  this  case?  Nobody  c 
deny  this,  that  the  power  of  revocation  being  execut 
this  was  a  perfectly  valid  instrument  as  between  hei 
and  it  put  an  end  to  the  estate  of  Mary  Stirling : 
ever.  Nobody  can  dispute  that,  irrespectively  of  1 
Statute  of  1685.  The  Statute  of  1685  does  not  toi 
that  at  alL  There  is  nothing  in  the  Statute  of  16 
which  says,  that  if  you  take  away  one  particular  li] 
tation,  you  must  put  it  upon  record.  Why  sho 
you  put  it  upon  record  ?  Mary  Stirling,  beiog 
the  effect  of  that  deed,  which  is  a  perfectly  valid  i 
operative  deed,  struck  out  of  the  line  of  success 
never  could  be  foimd  in  possession  of  this  estate,  i 
therefore  the  creditors  never  could  have  had  occa£ 
to  resort  to  the  register  in  order  to  see  whether  tl 
was  any  prohibition  against  her.  She  never  co 
have  the  estate  ;  and  therefore  never  being  able 
serve  as  heir,  and  never  being  able  to  claim  it  un 
the  deed,  the  creditors  would  know  at  once  that 
estate  had  been  in  some  way  defeated. 

But  it  is  a  mistake  to  suppose  that  the  Statute 
1685  at  all  strikes  at  this  deed  which  removes 
lady.  There  is  no  ground  for  saying  so.  It  does 
touch  it.  My  noble  and  learned  friend  says  very  ti 
that  the  Statute  of  1685  requires  that  all  the  heir 
taillie  should  appear  upon  the  record  of  the  d 
recorded.  The  question  still  remains.  Is  it  necesg 
to  record  this  deed?  Nobody  doubts  that  the  orig: 
deed  was  properly  recorded,  and  that  every  persor 
succession  who  would  take  under  that  deed  is  i 
upon  the  record,  and  every  creditor  will  be  able  tc 
to  the  record,  and  see  whether  the  person  who  suca 
to  the  estate  under  that  taillie  is  or  is  not  within 
line  of  prohibition,  and  is  or  is  not  fenced  by  the : 
tant  and  resolutive  clauses.   No  question  can  arise- 
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creditor  can  ever  find  Mary  Stirling  in  possession,  and     Mm  vomv 
therefore  the  Statute  of  1685  has  no  operation,  swruno  «tau 

Now,  supposing  the  estate  had  been  so  limited  as  g^^  iSiLdM* 
that  the  subsequent  deed  operated  as  a  new  settlement,  <^p*»'«*- 
which  it  can  only  do  where  the  effect  of  the  second 
grant  is  to  supersede  the  first  grant,  then  no  doubt  the 
\kw  requires  that  the  second  deed,  in  order  to  have 
eflScacy,  should  be  registered  under  the  Act  of  1685. 
There  is  no  question  about  that  But  whilst  the 
estate  remains  unaffected,  and  upon  the  register  fenced 
with  proper  prohibitory,  irritant,  and  resolutive  clauses 
properly  created,  there  never  can  be  any  occasion  to 
register  any  other  deed,  as  it  appears  to  me  with 
regsLrd  to  those  existing  valid  estates  which  are  not 
effected  by  that  other  deed. 

Now,  Broortifield  v.  Paterson  is,  I  think,  a  perfect 

^^^t«tnce  of  what  I  am  now  advising  your  Lordships  to 

liold.    For  there  the  second  deed  did  operate  entirely 

to  defeat  the  first  deed,  and  therefore  it  was  that  the 

second  deed  never  could  be  operative  unless  it  was 

^^cooxded  properly  on  the  Register  of  Taillie,  as  well  as 

the  first,  so  as  to  bind  creditors,  purchasers,  and  others. 

^y  noble  and  learned  Mend  has  said  that  that  case  is 

Pei'haps  better  stated  in  the  Lord  Ordinary's  note  to 

the  case  of  Turr\hull  v.  Newton.     But  in  Morrison  it 

>8  stated  thus — In  1743  Sir  John  Patterson  made  an 

®^tail  in  favour  of  his  grandson  John,  and  reserved 

P^'^er  to  revoke.     He  completed  the  deed  of  entail, 

*^d  it  was  registered  in  the  Register  of  Taillie.     The 

*'0?*cj  Ordinary  observed  in  this  case  that  the  fee  was 

^^^dered  to  remain  in  the  grantor,  and  that  the 

^^""^^dson  must  be  entitled  as  heir  of  provision.     In 

•  ^5  Sir  John  Paterson  renounced  his  power  of  revo- 

^^XL    Now  that  was  a  mere  personal  act.     It  was 

^<iOrded  in  the  Register  of  Taillie  only — it  could  not 

V^41ify  the  right — it  was  merely  a  personal  act — it 


226 


CASES  IN  THE   HOUSE   OF  LORDS. 


TnHoiv. 


MMrNonov     ^ss  not  registered  properly,  and  it  had  no  efii 
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snMjwQWAi.    against  creditors.     The  result  therefore  was,  that  '-^^,^^^ 
St.  hUSmrd^     original  register  stood  as  the  register  within  C^::^^ 
Statute  of  1685,  the  effect  of  which  was  that  the 
was  in  Sir  John.     Then  the  deed  of  1758  was  a  d< 
by  Sir  John,  with  the  consent  of  his  grandson,  wkS.c2ji 
amounted  to  a  new  settlement,  and  there  was  onl^^  ^ 
reference  to  the  prohibitions.     It  was  not  recordecS  ia 
the  Registry  of  Tailzies.  Upon  that  the  Lord  Ordvivairn^ 
made  this  observation.     He  said  that  it  proceeded  upoxi. 
the  recital  of  the  original  entail ;  the  fee  vested  in 
the  grandson  Patterson.     Then,  under  the  deed  of  1 75  S 
the  prohibition  against  alienation  altered  the 
tion,  and  changed  the  condition   against  Sir  Jol 
Patterson  and  the  heirs  of  his  body  ;  and  he  goes  on 
say,  it  amounts  to  a  new  settlement.     Sir  John  Pa^ 
terson  died,  and  his  grandson  Sir  John  became  entitle 
to  the  estate,  and  he  executed  a  procuratory  under  tlv-' 
last  settlement.     He  (the  grandson)  had  a  daughte:^^^ 
and  she  made  out  title  as  his  heir ;  and  upon  a  creditoi^^ 
seeking  to  charge  the  estate  of  Sir  John,  the  questioc 
was,  whose  heir  she  was  ?    And  it  was  held  that  \m-' 
was  entitled  to  do  so.   The  case  was  argued  upon 
groimd.     It  was  said  that  |;he  settlement  of  1743 
put  an  end  to  by  the  settlement  of  1758,  and  that  ite-' 
ktter,  not  being  registered  in  accordance  with  the 
of  1685,  was  invalid.     To  this  it  was  answered, 
the  settlement  of  1758  ought  to  be  considered,  not 
a  new  entail,  but  as  a  coatinuation  of  the  prior  settle 
ment  effected  in  1743,  and  therefore  did  not 
registration.     The  Lords  found,  '^  That  the  dispositii 
of  1758,   differing  in   several  particulars  from 
entail  of  1 743,  and  being  followed  with  charter 
infeftment,   is  to  be  held  a  new  settlement  of 
estate  ;  and  not  having  been  recorded  in  the 
of  Entails,  is  not  an  effectual  entail"    And  they 
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foxiixd,  ^That  in  respect  the  limitations  in  the  entail     mimnobtoit 
o£   X  743  are  not  particularly  inserted  in  the  said  dis-    subuho  «  al. 


posii^ion  of  1758,  the  same  is  not  effectual  against  st.inmard^ 
creditors."  To  this  judgment  the  Lords  adhered 
on  Advising  a  reclaiming  petition  and  answers.  They 
held,  therefore,  there  that  there  was  a  new  settlement, 
and  that  the  new  settlement  was  not  registered,  that  it 
did  xLot  repeat  the  limitations  as  it  ought  to  have  done 
o£  X  743,  and  that,  therefore^  the  settlement  was  not 
valid  against  creditors.  But  there  the  original  settle- 
meii.t  was  actually  defeated— it  no  longer  existed-^ 
the  new  settlement  w^  the  only  settlement  that 
operativa 

ow  here  the  original  settlement  is   in  perfect 
existence,  and  it  has  been  properly  recorded,  and  all  the 
pTx>liibitions  and  fences  are  properly  upon  the  record. 
Tlio  party  in  possession  has  taken  in  his  order  accord- 
^^g  to  the  limitations  of  the  deed.     There  is  no  ques- 
tion, between  him  and  his  creditors,   except    with 
'^ference  to  that  which  strikes  at  the  root  of  the 
OTiginal  deed. 

Xt  appears  to  me,  my  Lords,  that  the  Court  of 

Session  was  quite  right  in  holding  that  this  second 

deed  was  not  a  new  settlement,  but  merely  a  striking 

^^t  of  one  of  the  heirs  who  never  could  come  into 

P^^s^casion  except  in  the  order  of  the  deed.     Under 

^^  deed  Mary  would  never  come  into  possession  at 

^    There  is  no  question,  therefore,  as  to  her  creditors. 

^aa  impossible  that  there  should  be.     They  never 

^d  find  her  in  possession  subsequently.     And  this 

^^t^tion  not  being  a  new  settlement,  this  is  not  a 

^^  'Which  is  required  to  be  registered  by  the  Statute 

*  685.    If  it  had  been  necessary  under  the  Statute, 

^^  every  deed  relating  to  the  estate  must  equally  be 

^^tered.     There  were  two  months  between  the  exe- 

^^lon  of  the  first  deed  and  the  execution  of  the  second 
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deed.  Suppose  the  first  deed  duly  roistered,  ho^ 
coald  the  execution  of  the  second  deed,  before  the 
registry  of  the  first,  have  affected  the  question  ?  ■ 
seems  to  me  that  this  Tvas  considered  so  dear  at  tkr 
time  (which  rather  proves  what  the  general  opinioK 
has  been  according  to  the  statement  of  Lord  Cuninr% 
hame)  that  the  parties  purposely  kept  the  second  dee 
off  the  Register  of  Taillies  as  being  unnecessary  to  ■ 
registered,  for  they  actually  took  both  deeds  to 
registrar  of  the  registry  of  the  Lords  of  Council 
Session  and  had  them  both  regularly  registered  th 
which  was  right  enough  as  regards  the  dispositic 
having  nothing  whtitever  to  do  with  the  Statute 
1685.  But  when  they  came  to  obey  the  directions 
the  Statute  of  1685,  they  drew  the  distinction, 
they  put  upon  the  Register  of  Tailzies  the  original  »^ 
tlement,  and  they  kept  off  that  register  the  aeoon 
deed  as  being  unnecessary  to  find  its  place  there. 

My  Lords,  I  have  taken  some  time  to  consider  Ul 
question,  and  have  considered  it  very  minutely, 
have  looked  at  it  in  every  point  of  view,  and  with 
deference  to  my  noble  and  learned  friend  I  have  oo 
to  a  strong  opinion  upon  the  point  that  the  decisioc: 
the  Court  below  should  be  aflirmed. 


InterloctUors  affirmed. 


Deans  &  Rogers— Maitland  &  Qbahaj 
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CA^r^DONIAN  RAILWAY  COMPANY,     Appellants. 
ILVY Respondent. 


8Fio*c.l9.    8  4f  9  Vict  c.  83.  ^^tgS,^ 

JTatfvooy — Level  crossing — Damages. — ^Damages  are  not  re-      ***  ^^^ 
co^v^rable  for  stoppages  and  other  mere  inconveniences 
incident  to  the  crossing  of  a  public  road  by  a  Railway 
oia.  £k€  levels  under  the  sanction  of  Parliament. 
A  le^vel.cros^ing  in  such  a  case,  is  a  grievance  to  be  endured 
witbout  complaint  by  private  persons  from  a  consideration 
of  the  benefit  gained  by  the  public. 
«cnco  where  a  Railway  passed  within  "a  few  yards  of  a 
gentleman's  lodge,  across  a  public  road  forming  the  chief 
*^es8  to  his  residence, — although  he  was  liable  to  constant 
^^Ppages  by  the  closing  of  the  gates  on  the  level  cross- 
^S* — although  the  passing  of  trains  frightened  his  horses 
^^   terrified  his  visitors,   "  particularly  ladies,** — held 
^7  the  House  of  Lords  (reversing  the  decision  of  the 
^m*t  of  Session)  that  these  annoyances  did  not  ground 
^  <^laixn  of  damages  against  the  Railway  Company. 
^  Ukewise,  that  the  inconvenience  felt  in  such  a  case,  is 
^o  to  which  all  the  Queen's  subjects  are  exposed,  and 
^^  ^liich  no  particular  or  individual  remedy  exists. 
^  ^i^oreover,  that  it  is  a  mistake  to  regard  the  proximity 
^  ^   level  crossing  as  injurious  to  an  estate  or  residence, 
**^iii  the  meaning  of  railway  legislation. 
^^^^   ultra  vires.^^Acquiescence. — Under  the  Railway 
^  Xiands  Clauses  Consolidation  Acts,  where  the  Sheriff 
^  O'ary  in  awarding  damages  go  beyond  their  authority, 
•w^  ^  power  of  setting  matters  right  is  not  excluded. 
/^^  the  verdict  was  for  "  severance  and  level  crossing," 
^  ^    "Without  distinguishing  how  much   was  to  be  for 
^'^erance  "  and  how  much  for  "level  crossing,"  it  being 
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impossible  to  reduce  the  verdict  quoad  the  level  cnMe 
alone— it  was  overturned  in  ioto. 
Where  it  is  pars  Judicis  to  point  out  to  the  Jurj  that  M 
are  going  beyond  their  province,  the  defect  of  antha 
cannot  be  cured  bj  acqaiescence. 


The  Appellant  had  purchased  in  1835  an 
called  Clove,  in  Dumfriesshire,  for  9^6502.    He 
moreover  laid  out  2,5002.  on  the  house  and  groim 
And  he  resided  on  the  premises  with  his  family. 

In  October  1845,  the  Caledonian  Bailway  Com|f 
served  him  with  a  notice  that  their  line  would 
through  his  property,  and  that  they  were  read.^ 
treat  with  him  for  compensation.  The  Appellant    j 
in  a  claim,  of  which  the  most  remarkable  item 
follows: — 

For  ii^ury  done  to  the  amenity  of  the  property  as 
a  residence  by  the  railway  enterinfi^  the  grounds 
so  near  the  house,  thereby  laying  open  the  place, 
and  destroying  or  impairing  its  privacy  and  re- 
tirement, and  interfering  with  firture  plans  and 
improvements     •  .  •  .  •  j£200 

For  very  material  ii^uiy  done  to  the  place  as  a 
residence,  and  deterioration  to  the  amenity  and 
value  of  the  house  and  policy  by  the  railway 
crossing  the  approach  to  the  lodge  and  gate  on 
the  level  immediately  in  front  of,  and  within  a 
few  yards,  of  the  gate,  whereby  the  present  yVve 
and  open  communication  with  the  high  road  at 
a  veiy  short  distance  is  cut  off,  and  all  access 
prevented  without  a  constant  liability  to  very 
great  inconvenience,  interruption,  and  delay. 
The  impossibility  of  communicating  with  the 
high-road  without  crossing  the  railway,  wU 
render  it  also  dangerous  and  alarming  to  ladies 
and  others  passing  to  and  from  the  house,  from 
the  risib  of  the  startling  of  horses  when  detained  ta 
a  narrow  road  facing  the  barrier,  by  the  pasiring 
and  noise  of  the  engines  and  trains 

The  Company  refusing  to  accede  to  this  < 
matter  was  referred  to  arbitration ;  but  the 
failed,  in  consequence  of  the  arbiters  not  ha 
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ttieit  award  within  the  Statutory  period.     The  Com-     Si^^^y'cl 
pM^y  ^^eanwhile  had  tiiken  poseession  and  completed        ocav*. 
theiT  xtiilv^ay ;  the  Appellant's  claim  remaining  unad- 

la  May  1848,  the  Appellant  served  the  Company 

^*  a  notice  under  the  36th  Clause  of  the  General 

^^d^  Clauses  Act,  claiming  2,500/.     The  Company 

offeree!  850/.     This  oflFer  was  not  accepted ;  and  the 

^nipany  thereupon  called  upon  the  SheriflF  to  summon 

•  J  ury,  in  onfer  to  assess  damages  in  the  usual  manner. 

**^  trial  commenced  on  the  3d  June  1848,  and  lasted 

*^^ei?al  days.    The  Jury  assessed  the  damage  for  the 

^v^  cj03sing  and  severance  at  560/.,  and  360/.  for 

^^^  and  freestone.     The  Company,  however,  refused 

^^ttle ;  and  the  Bespondent  thereupon  extracted  the 

^^^^^"«e,  and  gave  them  a  charge  to  enforce  execution. 

t^on  this  the  Company  presented  a  suspension,  which 

^.y  followed  up  by  an  action   of   declarator   and 

^^Viction,  contending  that  the  verdict  could  not  be 

t^  jDorted,  for  that  it  awarded  damages  in  respect  of 

^      injury  which  did  not  entitle  the   "Respondent  to 

^^^pensation.    The  Company  further  urged  that  their 

^^^t    authorized  what  they  had  done,   and  that   the 

'^^^^Xeral  Statutes  gave  no  sanction  to  the  Respondent's 

he  Respondent,  on  the  other  hand,  contended  that 

verdict  was  binding,  and  could  not  be  set  aside. 

he  Court  of  Session  decided  in  the  Respondent's 
^^ur,  following  their  own  precedent  in  The  Scottish 

iml  Railway  Company  v.  Covxjm'a  Hospital  (a). 

ce  this  Appeal 

ir  Fitzroy  KeUy  and  Mr.  RoU  for  the  Appellants, 
^t^he  claim  of  compensation  in  this  case  is  altogether 
Vel,    Does  the  Appellant  suffer  any  damage  beyond 

(a)  12  June  1850.     12  Dunlop.  999. 
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Railway  Co.:    that  to  wliich  the  general  public  are  subject  ?  He  d( 
ooiLVY.        not.     The  case  is  directly  within  the  authority 
The  King  v.   The  Bristol  Dock  Comvii88ioner8{i 
where  Lord  Ellenhorough  said  :   "  Here  the  injury, 
to  any,  is  to  all  the  King's  subjects.''   So  in  The  Kv 
V.  The  London  Dock  Company  (6),  where  Lord  Di 
DUin  said :  "  The  inconvenience  complained  of  is  co" 
mon  to  every  inliabitant  of  the  neighbourhood,  but^ 
is  the  necessai'y  consequence  of  a  lawful  act  done 
the  Company."      To  the  same  effect  is   The 
against  The  Eaatei^n  Counties  Railway  Company  CT  ^^ 
It  is  true  that  in  Smith  v.  The  Korth-^vestem  Cc 
pany  (d),  Lord  Cottenham  said,  that  the  prop^  con. 
in  such  cases  was  by  Injunction.     But  that  authoc^J.  "fy 
was  overruled  by  Lord  Truro  in  the  case  of  Oattke  0^^ 
where  an  Injunction  sought  was  refused.  The  Claim  a^xit 
must  proceed  in  the  mode  pointed  out  by  the  Act  o^ 
Parliament,  and  a  Court  of  Equity  ought  not  to  \nt^^' 
fere.  In  TJie  South  Staffordshire  Compcmy  v.  HaU  C/^)» 
Lord  Cranworth  adopts  the  same  view.     The  Qtte^^ 
V.  Eastern  Counties  Railway  (g).    The  works  of  th^ 
Company,  in   tlie   present   case,  do   not  injuriously 
affect   the  Bespondent's   lands  within  the  meanii^S 
of  the  Statutes.     With   respect  to  the  trial,  it  'wr^^ 
altogether  ultra  vires.   And  we  have  never  acquiesce*^ 
in  it. 

The  Solicitor  General  (h),  Mr.  Anderson^  and  3l^- 
Sandford  for  the  Respondents. 

The  level  crossing,  though  not  actually  touchi**^ 
the  Respondent's  property,  is  yet  in  such  dose  pro*'-'' 
mity  that  it  damages  it  most  seriously.      Sever»i»^'^ 
was  ah   injury  for  which    compensation    might 
claimed.     A  level  crossing  wliich  endtogered  a< 

(a)  12  East,  429.    (b)  5  Ad.  &  EU.  173.       (c)  2  Rail.  Ca.  7^^ 

(d)  6  Rail.  Ca.  717.    W  6  Rail.  Ca.  3/1.    (/)  6  Rail  Ca,  389^ 
(g)  2  Rail.  C«,  736.    (A)  SirR.  BetheU. 
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was   an  injury  of  the  same  kind  as  severance,  and     railway  coJ 
ought  to  be  dealt  with  in  the  same  manner.     This        omltt. 
qnestion  has  abready  been  decided  in  the  case  of  the 
Cowan  Hospital  (a)    The  Legislature  throws  on  the 
Company  the  obligation  of  making  other  communica- 
tions  substitutionary  for  those  taken  away. 

[Tlie  Lord  Chamcellor:  The  landowner  might 
bring  an  action  and  show  that  the  injury  was  within 
the  provisions  of  the  Act  gf  Parliament.  All  that  the 
Jury  decide  is,  that  if  the  injury  be  within  the  Act, 
the  damages  shall  be  so  much.] 

Hut  in  the  present  case  all  objections  of  this  sort  are 
^^aaved  or  cured  by  the  appearance  of  the  Company 
l>efbre  the  Jury.  Corrigal  v.  The  London  and  Black- 
'f^fctZl  MaUway  Compam^y  (6).  The  same  doctrine  holds 
^  Scotland.  The  judgment  therefore  on  the  merits  is 
'^^^fisailable. 

C^The  Lord  Chancellor  :  The  North  Kent  Railway 
^c>sses  the  entrance  to  Woolwich  on  a  level,  and  yet 
iioxxe  of  the  inhabitants  have  ventured  to  complain, 
•^'^o  aame  thing  occurs  at  Liverpool,  at  Hull^  and  at 
various  other  places.] 

Cn^e  Lord  St.  Leonards  :  There  is  a  level  crossing 

y  ^  railway  near  my  hovtae  in  the  country.     This  is 

*^     inconvenience — a  great  inconvenience,  no  doubt ; 

^^    xxo  one  affected  by  it  has  ever,  thought  of  seeking 

^'*^I>en8ation.] 

^•^^  contend  that  damages  would  lie  in  England. 

^^^easly  v.  Codling  (c)  it  was  held,  that  the  being 

^^3^cd  four  hours  by  an  obstruction  in  a  highway, 

.  ^^     "the  being  thereby  prevented  from  performing  a 

7;     ^i>.  journey  as  many  times  in  a  day  as  if  the  obstruc- 

*^    liad  not  existed,  was  an  injury  sufficient  to  render 

(a)  12  Dimlop,  999.  {b)  5  Mann.  &  Gr.  219. 

(c)  2  Bing.  263. 

Q  2 


opinwn 
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St\^2V&.     the  obstructor  liable  in  damages.      Rose  v.  M\kB  C**v' 
ooiLTT.        Rose  V.  Groves  (6),  Wilkes  v.  Hungerford  Market  C^)' 

Lard  ChnnceUor'i  The  LORD  CHANCELLOR  (d)  I 

My  Lords,  I  should  have  been  extremely  sorry    i' 
your  Lordships  should,  on  any  technical  grounds,  hai-v^ 
felt  yourselves  precluded  from  expressing  your  opinioiii 
and  giving  your  judgment  upon  the  main  question, 
namely,  the  merits  of  this  case  ;  because  those  merit* 
involve  a  question  of  considerable  importance ;  namely, 
whether   a   proprietor,  "who    holds   land   adjoining    » 
newly  constructed  railway,  can,  under  the  clauses    of 
the  deneral  Act  and  the  Special  Acts,  which  give  him  * 
right  of  compensation  in  respect  of  any  injurious  effeot 
upon  his  lands,  claim  from  the  company  compensatiaii, 
because  at  a  short  distance  from  the  entrance  to  Ixis 
grounds  the  railway  traverses  an  important  public  roa^ 
upon  a  level. 

The   map  which   both   parties  here  have  referred! 
to,  and  which  we  may  take  therefore  as  accurately 
representing  the  state  of  the  ground,  shows  that  at   ^ 
short  distance  (whether  of  forty-nine  yards  or  fifty-nio© 
yards  is  immaterial)  from  his  gate,  the  railway  docB^ 
traverse  upon  a  level  a  public  road  which,  though 
not  the  only  approach,  is  yet  the  most  common  aa<* 
tlie  best  approach  to  his  house.     He   claimed  ootx^^ 
pensation,  and  the  Sheriff's  Jury  returned  a  verdi<5^ 
for  SOOl.  in  respect  of  land  and  freestone,  and  for  660f - 
in  respect  of  severance  and  level  crossing,  but  withoi^'*' 
distinguishing  how  much  had  been  assessed  for  tb^ 
severance,  and  how  much  for  the  level  crossing.    Tl*^ 
question  is,  whether  it  was  competent  to  the  Sheriff 
give  any  redress  in  respect  of  this  level  crossing ; 

(a)  4  Maule  &  Sd.  101.  (b)  5  Mann.  &  Gr.  613. 

(c)  2  Bing.  N.C.  281.  {d)  Lord  Cranworth. 
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Ix)rd8,  I  am   of  opinion  that   no  compensation     £iLw'!S*co. 
be  claimed  or  legitimately  given  on  this  head  of        oorLvr. 
^plaint.  ^^^  ck^uor» 

optniom* 

"hese  Acts  of  Parliament  are,  as  unfortunately  is 
'  often  the  case,  loosely  worded — but  the  con- 
iction  that  is  put  upon  this  expression,  "inju- 
ry affected,''  in  the  clauses  in  the  Act  of  Pai*- 
^ent  which  gives  compensation  for  injuriously 
cting  lands,  certainly  does  not  entitle  the  owner  of 
ia  which  be  alleges  to  be  injuriously  affected,  to 

compensation  in  respect  of  any  act  which,  if  done 
the  Railway  Company  without  the  authority  of 
Uament,  would  not  have  entitled  him  to  bring  an 
On  against  them.  I  purposely  guard  myself  by 
ting  it  in  that  way,  because  I  am  far  from  admitting 
»  he  would  have  a  right  of  compensation  in  some 
s  in  which,  if  the  Act  of  Parliament  had  not  passed, 
■o  might  have  been  not  only  an  indictment,  but  a 
t  of  action.  And  the  necessity  of  so  guarding 
elf  is  made  apparent  by  one  of  the  last  cased 
ied  by  Mr,  Anderson,  the  case  of  Oreaaleyv,  Codling, 
-B,  if  the  law  be  applicable  to  a  railway,  would 
Bunly  entitle  everybody  who  is  stopped  for  a 
cite  while  the  gates  are  shut  to  an  action  for 
ages;  because  it  would  be  said,  imder  the  autho- 

of  that  case,  which  I  think  is  a  very  correct 
^on,  that  where  an  act  is  done,  such  as  shutting 
^Q  across  a  public  road  without  the  authority 
t^arliament,  that  gives  the  parties  a  right  of 
>1L  If  therefore  the  Act  of  Parliament  did  not 
ci  to  exclude  the  right  of  compejisation  in  some 
a,  in  which,  if  the  Act  had  not  passed,  there 
Id  have  been  redress,  every  person  who  is  stopped 
^  moment  while  the  gates  of  a  railway  are  shut 

level  crassing,  would  be  entitled  to  an  action. 
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R^^r'S.         But^  I  apprehend,  it  is  dear  that  in  these  Acts  cH 

oo^Y.        Parliament  the  Legislature  means  to  authorize  ihesi 

^^'t^SSZ"^'  public  companies,  for  the  convenience  and  adyantagi 

of  the  public,  to  do  acts  with  r^ard  to  whidi  thq 
are  not  only  relieved  in  respect  of  what  th^  ai< 
doing  from  indictments  at  the  instance  of  the  puUk 
or,  speaking  more  properly,  at  the  instance  of  th 
Crown,  but  they  are  also  entitled  to  do  them  withoo 
being  liable  to  redress  at  the  suit  of  individuali 
That  cannot  be  better  illustrated  than  by  the  cas 
which  has  been  put  by  Mr.  ATideraon,  that  they  ar 
authorized  to  have  a  railiray  upon  a  crossilig  havini 
gates  to  prevent  peitens  passing  along  the  road  a 
times  when  it  would  be  dangerous  by  reason  of  train 
being  near  at  hand.  That  necessarily,  therefore^  coca 
sions  a  stoppage  to  persons,  which,  if  there  were  not  ai 
Act  of  Parliament^  would  entitle  them  to  bring  ai 
action  against  the  Bailway  Company.  It  is  dear  tha 
tiie  L^islature  meant  to  exdude  any  right  of  actioi 
in  such  a  case  as  that. 

Now^  my  Lord%  that  being  the  case,  suppose  thai 
without  any  Act  of  Parliament  having  been  passed  h 
making  this  railway,  certain  speculators  had  take: 
upon  themselves  to  make  a  railway  aeross  a  publi 
road,  and  had  erected  gates,  certainly  the  owner  of  tb 
estate  might,  with  respect  to  any  detention  oocasione 
to  him  by  the  closing  of  those  gates^  bring  an  actio 
against  the  makers  of  the  railway,  and,  as  he  migk 
do  this  totiea  quotiea,  he  would  probably  have  moi 
frequent  rights  of  action  than  other  subjects  of  H> 
Majesty.  But  it  would  only  be  a  more  frequ^ 
repetition  of  the  same  damage ;  it  would  not  be  as 
damage  different  from  that  which  might  be  sustaizM 
by  any  other  subjects  of  Her  Majesty ;  for  all  atteiap 
at  arguing  that  this  is  a  damage  to  the  estate  is 


0A8BS   IN   THE   HOUSE   OF   LORDS.  237 

lere  play  upon  words.     It  is  no  damage  at  all  to     ^SSS? co. 
le   estate,  except    that    the  owner  of  that  estate        ooilyt. 
Gold  oftener  liave  a  right  of  action  from  time  to  ^^^^SSm^* 
tne  than  any  other  person,  inasmuch  as  he  would 
averse  the  q>ot  oftener  than  other  people  would 
averse  it. 

It  appears  to  me,  therefore,  clear  by  the  Acts  of 
irliament^  and  by  the  intention  of  the  Legislature, 
at  there  is  no  right  of  compensation  whatsoever ;  for, 
:oept  for  any  actual  detention^  no  right  of  action 
ould  have  existed  if  the  making  of  the  railway  had 
»t  been  authorized  by  Parliament,  and  the  detention 
used  by  the  necessary  closing  of  the  gates  is  certainly 
ade  lawful  by  the  Act 

My  Lords,  I  consider  this  to  be  not  only  clear  upon 
iiiciple,  but  dear  also  upon  the  authority  of  the 
3es  relating  to  this  subject  The  cases  enunciating 
^  principle  are  not  indeed  very  numerous^  and  for 
^  reason  I  take  it  that  in  the  Courts  of  England  it 
^  been  assumed  that  the  principle  is  perfectly  clear^ 
"W-as  so  assumed  in  the  case  of  the  South  Stafford- 
i^e  Rail/way  Company  v.  HaU.  It  is  also  adverted 
by  Lord  Truro  in  0attke*8  case.  The  same  principle 
*s  also  expressly  referred  to  by  Lord  CoUenluim 
the  case  of  the  London  and  North-^veatern  Railway 
>niQpany  v.  Smith ;  and  the  circumstance,  that  in 
*iiy  of  those  cases  the  Judges  have  expressed  an 
puiion  that  there  would  probably  be  a  right  of  com- 
^fiisafcion,  not  only  affords  no  argument  in  favour  of 
be  Bespondents,  but  is  an  argument  against  them — 
•^^^nso  the  grounds  upon  which  the  right  of  com- 
•^^s^tion  in  those  cases  has  been  put,  are  grounds 
P^^  which,  in  this  case,  do  not  exist  In  the  case  of 
^  ^ouih  Staffordshire  Railway  Company  against 
^*>  there  was  a  railway  traversing  a  private  roarl 
^^^en  a  public  road  and  a  house,  interfering  with 
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bauwaTco.     the  easement  which  was  possessed  by  the  owner    of 
ogilvt.        that  property.     Oattke's  case  I  think  was  somethingr  o£ 
^"'o^aSZ"^*  the  same  sort.     Then  there  was  the  case  of  The  Qiceerv 

T.  The  Eastern  Counties  Railway  Company,  wh.e]t7d 
compensation  was  held  to  be  legitimately  claimsLl>lou 
That  was  a  case  in  which  the  owner  of  the 
having  his  land  adjoining  what  was,  before 
passing  of  the  Act  for  making  the  railway,  a  pubJi^ 
road,  with  a  gate  that  let  him  out  into  the  pubXi^^ 
roadj  was  by  the  making  of  the  railway  deprived 
that  road,  and  his  gate  was  a  gate  up  in  the  air,  so 
say.  It  was  of  no  use  to  him — and  therefore  he  w 
materially  damaged.  These  were  all  cases  of  sped, 
and  peculiar  injury.  It  was  the  same  in  a  case  whic^ 
was  before  me,  and  I  think  Lord  Truro  also,  of  a  t\um< 
that  iras  being  made  close  adjoining  a  public  ho 
where  deposits  of  wine  and  beer  were  kept — the  p 
prietors  of  the  house  were  damaged  by  the  making 
this  tunnel.  That  was  a  personal  and  private  inj 
to  the  land)  and  consequently,  to  the  owner  of 
land. 

Upon  the  merits  of  this  cdse,  therefore,  I  co: 
that  I  entertain  no  doubts  whatever.     I  should  ha 
had   more  hesitation  in  moving  your  Lordships 
decide  at  once  against  the  decision  of  the  Court 
Session  without  hearing  the  reply,  were  it  not  t 
it  is  clear  to  my  mind  that  in  the  case  now  undi 
your  Lordships'   consideration,   the    learned 
though  apparently  unanimous,  were  not  reaUy 
and    that   they  acted    in    the   way   in   which 
did  act  because  a  former  case,  namely,  Cowan's 
bound   them,   very  legitimately,   to    decide  in  co 
formity  with   what  had  been  decided  before: 
Guningltame  saying    that  the  only  reason  that  1*^ 
decided  in  the  way  that  he  did  was,  that  his  vie^vi^j 
which  had  been  very  clearly  expressed  against 
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ine  in  Cowan's  case,  had  been  overruled,  and  that     nli^kr^cb. 
It  himself  bound  to  defer  to  the  decision  which        ooilvy. 
pronounced  in  that   case.    The  learned  Judges   ^""^o^SS!*^* 
,   I  thinky   to  have  very  much  distrusted  the 
acy  of  the  former  decision,  but  they  held  them* 
3  bound  by  it.    I  must  say  that  in  the  doubts 
h  were  expi*essed  by  Lord  Cuni/nghame  I  entirely 
IT ;  I  feel  no  hesitation  in  saying  that  the  view 
taken  was  inconsistent  with   all  the  string  of 
mties,  to  which  there  is  no  exception  whatever  in 
X)untry,  and  which  are  founded  upon  principles  as 
cable  to  the  law  of  Scotland  as  to  the  law  of 
and. 

Y  Lords,  that  would  dispose  of  the  case,  were  it 

«hat  two  or  three  points  having  the  character  of 

is  of  form,  have  been  raised,  with  which  it  becomes 

leary  to  deal — though  there  is  nothing  in  them 

h  precludes  your  Lordships  from  doing  justice  to 

Qerits  of  the  case.    There  have  been  three  points 

d.     In  the  first  place,  it  is  said  that  this  question 

t  open  to  your  Lordships  at  all ;  for  that  by  the 

of  Parliament  (a)  the  decision  of  the  Sheriff  is 

i  absolute  and  final,  subject  to  no  review  what- 

The  language   of   the   139th   section  of  the 

b  Clauses  Consolidation  is  ''  such  judgment  shall 

o  case  be  subject  to  review  by  suspension,  ot* 

cation,  or  by  reduction  upon  any  gi^und  what- 

*"    It  is  impossible  that  the  Legislature  could 

meant  literally  that  nothing  should  ever  enable 

to  question  a  judgment  of  this  sort    by  the 

iff.    Suppose  the  Sheriff's  judgment   had  been, 

for  the  value  of  the  land  they  assessed   lOOZ., 

because   the   Railway   Company    had    damaged 

The  Landfl  Clauses  Consolidation  Act,  8  &  9  Vict.  cap.  19i 
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R^^T  Co.    a  house  they  assessed  1,0002.  more.     That  would   1>e 

oon,yr.        absupd.     What  jurisdiction  had  they  to  assess  OLny 

^^^<SilS^!^'  value  for  the  house  ?     It  would  be  clear  that  in  tluit 

case  they  would  be  doing  something  vUra  vi/rea,  a.iid 
I  never  can  believe  that  that  clause  can  be  meanb  to 
apply  to  cases  where,  on  the  face  of  the  proceeding, 
the  Jury  are  doing  something  that  they  have  no  aubho- 
rity  whatsoever  to  do.     In  the  first  place  it  may  be 
observed  that  if  this  Section  is  construed  quite  literally^ 
it  only  applies  to  cases  where  there  has  been  originally 
a  proceeding  before  the  Sherifi"  Substitute,  and  that 
proceeding  has  been  taken  by  appeal  before  the  Sheriff 
Those  are  the  only  cases  in  which  the  "judgment  shall 
in  no  case  be  subject  to  review  by  suspension,  orad^o- 
cation,   or   by  reduction  on  any  ground  whatever." 
I  should,  however,  be  loth  to  take  so  narrow  a  grouad 
as  that,  because  I  think,  even  in  the  case  whichlhav^ 
supposed,  if  the  directions  of  that  clause  had  beeO- 
strictly  complied  with,  and  there  had  been  a  proceedia^ 
first  before  the  Sheriff  Substitute,  taken  then  before 
the  Sheriff,  and  the  Sheriff  had  made  his  judgmeni>9 
if  it  appeared  upon  the  face  of  it  that  he  was  adjudicat>-^ 
ing  upon  something  which  he  was  not  auUioriis^ 
adjudicate  upon,  this  Section  never  could  be  said 
have  the   effect  of  ousting  the  jurisdiction  of  Bom^^ 
Cou):t  or  other  to  set  that  matter  right. 

Then,  the  next  objection  is  this: — ^that  thiacrro^^ 
assuming  it  to  be  an  error,  was  acquiesced  in.  Not^"* 
my  Lords,  it  is  a  very  well  known  rule  of  all  Court^^» 
that  persons  do  not  give  jurisdiction  as  it 
do  not  enable  Tribunals  to  pronounce  judgments,  onL; 
because  such  persons  do  not  properly  olgect  in  matteKT^ 
in  which  it  is  the  duty  of  the  Court  itself  to  90^ 
whether  it  has  or  has  not  jurisdiction.  I  do  not  loo*^ 
into  all  that  passed  before  the  Sheriff,  for  that  is  n* 
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jKopttly  before  us;  but,  upon  looking  at  the  proceed-     iuiL^y'{5. 
iiigs  which  are  before  us,  it  is  very  doubtful  in  what        oan.Ty. 
mode  this  Company  could  have  taken  an  objection  to  ^"^^^^l^^* 
the  proceedings.     For  it  is  to  be  observed  that  the 
first  daim  is  made  in  November  1845,  by  the  Re- 
spondent, Mr.  Ogilvy,  in  which  he  seeks  compensation 
tinder  five  different  heads : — First,  the  value  of  his 
^d ;  secondly,  compensation  for  severance  ;  thirdly^ 
compensation  for  the  injmy  done  to  what  he  calls  the 
wnenity  of  the  property  as  a  residence.     That  is  a 
l^itimate  subject  of  compensation — residential  injury 
^  always  considered  in  these  cases ;  fourthly,  very 
MAerial  injmy  done  by  this  level    crossing;  and, 
fifthly,  injury  done  by  works  having  the  effect  of 
debarring  him  from  working  a  quarry.     Under  these 
five  different  heads  of  claim,  he  demanded  2,71 6Z.     It 
^^  attempted  to  get  that  demand  settled,  not  by  a 
'''''y,  but  by  Arbitration^     How  it  was  that  that 
Arbitration  went  off  we  do  not  know,  but  no  award 
''^  made ;  the  matter  dropped,  and  three  years  after^ 
^'^"^  (I  suppose  the  making  of  the  railway  was 
*^**yed  a  long  time)  a  new  claim  is  sent  in,  under 
•^oich  he  simply  claims  2,500/t  sterling  as  compensation 
^r  the  land  taken,  and  for  those  different  heads  of 
^^^^'i^fcge.    Now,  if  that  was  the  only  document  upon 
^Mch  the  parties  were  proceeding,  there  was  nothing 
distinguish  what  damage,  uUra  the  value  of  the 
^'^^  he  was  going  for  at  alL     But  not  to  be  too  nice 
*^^  this  point,  let  us  suppose  that  to  be  coupled  with 
^   {^receding  daim  of  2,71 6{.,  and  that  there  was 
^^ice  to  the  parties  upon  the  face  of  the  daim,  that  a 
f^^on  of  what  he  claimed  was  for  this  level  crossing, 
^^'^Bpect  of  which  there  was  no  right  to  compensation ; 
"^^t  course  was  the  Company  to  take  ?    Where  a 
^^^J^  was  claiming  the  large  sum  of  2,716?.,  and  in 
of  2,400Z.  of  that  he  certainly  is  entitled  to 
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r^^^y'co.     what  be  claims,  if  he  has  put  the  items  ri^t^  it  y/BM 

ooiLTY.        an  idle  proceeding  to   say, — I   admit  that  youiro 

^'^^^^ISSf^'  entitled  to  compensation  in  respect  of  the  2,4002.,  bat 

I   say  that  you  have  no  right  to  compensation  in 
respect  of  the  3002.     It  would  all  be  properiy  discassed 
before  the  Sheriff,  because  it  was  his  duty  to  have 
pointed  out  to  the  Jury,  that  in  respect  of  one  of  tkoee 
five  heads  of  demand  they  had  no  right  to  give  com- 
pensation at  all.     If  he  had  done  that,  the  matter 
would  have  been  settled.     I^  by  the  course  whidi  h€ 
took,  lie  added  in  any  respect  to  the  costs,  that  might 
nfford  a  very  legitimate  ground  for  warranting  th* 
Sheriff  (it  would  have  been  his  province,  or  the  pro- 
vince of  any  Court  afterwards,)  to  take  care  to  set  tli« 
matter  right,    in  point   of  costs,  as  far  as  conld  l>^ 
done.     When  the  witnesses  were  called  it  made  oo 
difference  asking  a  few  more  questions.     There  "was  o^ 
additional  cost  to  be  incurred  in  proving  the  lev^* 
crossing.     The  whole   matter  was  before  the  Jury- 
Some  more  questions  might  have  been  asked,  and  i^ 
was  the  duty  of  the  Sheriff  to  point  out  to  the  Juiy» 
and  to  the  parties,  if  necessary,  that  he  had  no  poir^^ 
of  directing  the  Jury  to  assess  any  compensation 
respect  of  one  head  of  claim  put  forward. 

My  Lords,  there  is  one  other  point  of  form  that 
insisted  upon  by  Mr.  Arideraon,  which  is,  that  tb( 
proceedings  were  not  so  conducted  as  to  enable  ttm^ 
parties  to  raise  this  point.  And  his  argument 
in  this  way,  under  one  of  the  clauses  of  the  Act^ 
the  clause  which  directs  the  finding  of  the  verdict 
the  Jury,  it  is  expressly  provided  that  the  Jury 
separately  assess  what  they  give  for  the  value  of  tl:*^ 
land,  and  what  they  give  for  compensation.  That  tte^ 
have  done.  The  Jury  find  "  that  the  sum  to  be  pai^ 
by  the  complaiuers  to  the  said  George  Ogilvy  on  »-^  * 
count  of  damage  sustained  by  his  estate  nf  Clove  fro*^* 
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ud  Company  is  360Z.  for  land,  and  freestone;"  ^iiw^TcS. 
is,  for  land,  and  the  soil  of  the  stone  underneath  ;  oquVt. 
for  severance  and  level  crossing  of  the  parish  Lord  ch^euor'tg 
the  sum  of  560i.  sterling."  Now,  he  was  cer- 
r  entitled  to  some  compensation  for  the  severance 
)ther  bit  of  land  at  the  left-hand  side,  and  Mr. 
rwii'a  argument  is  that  the  Railway  Company 
i  to  have  pointed  out  to  the  Sheriff  that  the  Jury 
d  afisess  how  much  they  gave  for  severance 
ge,  and  how  much  they  gave  for  injury  by  the 
crossing.  I  do  not  think  that  the  verdict  would 
been  bad  if  it  had  split  out  into  every  separate 
;  but  there  is  nothing  in  the  Act  of  Parliament 
b  imposes  the  duty  upon  the  Jury,  or  the  Sheriff, 
e  parties  to  make  it  so.  They  state  distinctly 
that  for  which  they  give  560Z.  sterling  is  "  seve- 
)and  level  crossing."  It  is  a  great  misfortune 
we  are  unable  to  say  how  much  they  gave  for 
crossing,  and  how  much  for  severance.  If  they 
lone  that,  then,  undoubtedly,  we  should  have  been 
to  reduce  the  verdict  quoad  so  much  as  they  gave 
!vel  crossing,  and  to  award  the  rest ;  but  they  do 
lo  that ;  therefore,  I  do  not  think  it  is  any  matter 
at  all  destroys  the  verdict  or  disentitles  them  to 
the  question  set  right.  It  is  certainly  to  be  hoped 
they  will  settle  it  among  themselves  without  any 
edings  before  the  Sheriff  or  any  other  proceedings 
y  other  character.  But  if  that  cannot  be  done. 
Lordships  have  only  to  decide  what  is  the  legal 
of  these  parties ;  and  it  appears  to  me  to  be 
that  there  is  no  matter  of  form  standing  in 
ray  of  our  deciding  that  the  Sheriff  first,  and  the 
b  of  Session  afterwards,  have  £a.llen  into  an  error 
ppo^ng  that  this  level  crossing  was  a  subject  for 
GDBation  at  all ;  that  it  is  a  damnum  sine 
nd;  that  so  the  Sheriff  ought  to  have  told  the  Jury; 
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that  the  verdict,  which  upon  the  face  of  it  is  bad,  is  t 
ogiltv.        verdict  which  cannot  stand,  but  which  ought  to  be 
overturned  ;  and  that  consequently  the  interlocator  of 
the  Court  of  Session  ought  to  be  reversed. 


Si. 


Lord  St.  Leonabds  : 

My  Lords,  I  entirely  concur  in  the  motion  irbich 
my  noble  and  learned  friend  has  proposed  to  yooff 
Lordships,  both  upon  the  question  of  what  may  1^ 
called  form  (but  there  is  no  doubt  something  of  8Ie1> 
stance  even  in  that),  and  also  upon  the  question  of  meri'fc^ 
As  regards  the  question  of  form,  the  most  mateiial  oM^ 
is  that  which  was  first  argued  by  Mr.  Anderaon,  th^^ 
the  Appellant  might  have  had  an  action  for  suspeosic'i^ 
and  "interdict,  and    that  in  that  case  the  questic>^ 
would  have  been  decided  before  it  had  gone  to  a  Jm^F* 
Now  really  that  is  only  analogous  to  what  has 
already  overruled  in  this  countiy;   for  in  the 
which  has  been  referred  to,  Lord  CoUeiiham,  in  tl»^ 
first  instance,  granted  an  injunction  to  stay  the  piCT* 
eeedings ;  whether  it  was  a  case  in  which  the  parti^"^ 
were  entitled  to  compensation  or  not^  I  think  nobodj^ 
pretends  now  to  maintain  that  that  was  a  ptape^ 
decision.     Equity  has  no  such  jurisdiction.    The  Ac^^ 
of  Parliament  gives  a  remedy,  and  upon  the  Act  C7^ 
Parliament  the  question  must  be  tried.     It  is  qml 
clear  that  no  equitable  jurisdiction  is  required,  for 
that  equity  could  do  would  be  to  substitute  nnmrthiit^ 
else  for  the  provisions  of  the  Act  of  Parliament.   'Bm.^ 
Act  of  Parliament  has  directed  the  compensation  tol3^ 
estimated  in  a  particular  way,  and  the  law  wouldgi^^*^ 
a  right,  if  there  was  wrong  in  the  proceeding,  to  ev^ 
rect  the  error.    Whereas,  all  that  equity  could  do  voal^ 
be  to  direct  an  action  in  the  first  in&tance^  witho'ai 
any  authority  to  do  so,  in  order  to  try  in  the  £r0^ 
instance  that  which  the  Act  of  Parliament  has  lao^ 
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required  to  be  tried  in  the  first  instance,  and  that 
which  may  never  require  to  be  tried  at  alL     For  in 
most  cases  which  go  to  a  Jury  the  right  would  not  be 
Ro  much  in  dispute  as  the  amount  of  the  compensation, 
and  no  question  would  arise  after  the  finding  of  the 
Jmy  which  would  require  another  proceeding.    Now, 
the  opinion  of  Lord  Cottenham  has  been  clearly  over- 
nded,  and  I  entirely  agree  with  the  authority  of  the 
cases  in  which  that  opinion  has  been  overruled  ;  I  think 
the  same  principle  applies  in  the  present  case.     The 
injunction  cannot  be  maintained,  I  think,  by  the  pro- 
tons of  the  Act  referred  to.     And  as  regards  the 
g^ral  question,  I  think  it  is  open  to  the  Court  of 
Session  to  correct  any  error  into  which  the  Jury  may 
'^▼e  fallen  as  regards  an  excess  of  their  jurisdiction, 
JOBt  in  the  same  way  as,  by  a  proper  process  in  Eng 
™d,  a  similar  error  could  be  corrected  in  regard  to 
^Jompenaation  foimd  here.     The  law  is  the  same  only 
^4  reference  to  the  different  tribunals,  both  in  Eng- 
^d  and  in  Scotland,  in  regard  to  these  casea 
^  ^fy  Lords,  we  then  come  to  what  is  really  the  ques- 
"®^  intended  to  be  brought  before  your  Lordships' 
^^^^,  although  the  case  carries  us  so  much  further, 
^  that  is  the  question  of  merits.    Now,  it  is  singular 
•"^ough  that  in  this  very  case  it  appears,  on  looking  at 
^®  evidence  before  the  jury,  and  it  is  stated  in  the 
^^Pondent's  case,  I  think,  that  no  witness  was  aware 
Of  any  gimiiar  case,  except  the  case  of  Covjcm^a  Boa- 
P**^    Nobody  knew  of  a  case  in  Scotland  where 
^^'^  had  been  a  successful  attempt  to  recover  damages 
^  ^  like  nature.     Nobody  disputes  it  in  this  country, 
^  there  is  not  one  law  applicable  in  this  respect 
^  Sootland,  and  another  law  applicable  to  England. 
y^    same  law  governs    both    countries — the  same 
^^^^7  arises  fix)m  the  same  cause.    Whether  it  is  on 
^*  side  the  border  or  the  other  is  utterly  indifferent^ 
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for  there  is  the  same  law,  although  in  different  Acts  oi 
Parliament,  with  very  slight  variations,  only  such  as  tc 
meet  the  different  circumstances  of  the  two  countriei 
when  applied  to  the  same  circumstances  with  respect 
to  railways,  and  the  duties  and  the  benefits  arising  o 
resulting  therefirom. 

My  Lords,  in  England  the  universal  opinion  ha^ 
been  that  no  such  remedy  lies.  If  such  remedy  di* 
lie,  most  unquestionably  you  would  have  had  tboic 
sands  of  instances  in  which  it  would  have  been  applies 
for,  because  daily  and  hourly  men  are  sustaining 
damage  and  inconvenience  from  acts  done  under  tic 
authority  of  Acts  of  Parliament  by  railway  ocmpaniea 
That  is  undeniable ;  but  it  is  a  damage  authorized  ha 
the  Act  of  Parliament,  and  it  is  a  general  inconvenient 
which  all  the  Queen's  subjects  are  subjected  to,  arz 
for  which  no  particular  remedy  is  pointed  out. 

My  Lords,  it  is  clear  upon  the  general  reasoniiL 
and  upon  the  general  view  of  all  men  in  the  professic^ 
both  in  Scotland  and  in  England,  that  the  questid 
would  not  bear  a  moment's  argument.  Therefo' 
we  will  look  at  the  cases  to  see  how  far  the  author 
ties  bear  that  out.  Now,  in  the  case  of  the  Cowcm 
Hospital  in  Scotland,  which  was  the  foundation  of  t^ 
decision  of  the  case  now  before  your  Lordsliips,  iM 
Court  founded  their  decision  simply  upon  this,  th. 
there  was  land  taken,  and  therefore  the  party  w^ 
further  damaged  by  an  act  which  otherwise  woiv- 
have  affected  everybody,  and  not  that  party  mc^ 
than  others ;  or,  if  it  did  affect  him  more  than  othfe^- 
it  was  only  a  question  of  qv/mtum.  But  the  circu:^ 
stance  of  the  land  being  taken  gave  a  jurisdiction,  a^ 
there  might  be  compensation  claimed  for  the  paxticall] 
crossing  or  whatever  it  was.  Now  it  is  quite  d-^ 
that  that  is  a  foundation  which  cannot  be  relied  Qf' 
here.     It  must  be  utterly  indifferent  to  a  case  of  "fcl 
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sort  wheiher  land  be  taken  or  not  as  an  abstract 
question ;  because  it  is  quite  settled  that  there  may  be 
a  damage,  and  compensation  may  be  required  by  a 
party  from  whom  no  land  is  taken.  If  land  be  taken, 
it  stands  then  separately  by  itself  For  that  there 
must  be  a  separate  assessment^  a  separate  compensa- 
tion, a  separate  price ;  but  you  may  find  compensa- 
tion for  severance;  you  may  find  upon  yom:  land, 
even  that  for  which  you  have  had  compensation, 
^6rtam  quantities  cut  out  in  the  middle  of  yom:  field, 
and  you  are  entitled  to  compensation  for  it  as  so  much 
I^  Tou  are  entitled  to  compensation  again  because 
there  is  a  severance  of  two  parts.  But  in  respect  of 
^J  other  injury,  unless  it  be  an  injury  to  the  land,  no 
<^^  can  be  founded  upon  the  circumstance  that  com- 
P®^ion  is  given  for  land. 

lu  concluding  my  remarks  upon  the  cases^  I  concur 

with  what  my  noble  and  learned  friend  has  said  with 

"^^poct  to  Lord  Cuningha/rne'a  authority  in  the  case  in 

"^land.    I  think  it  is  very  much  to  be  regretted 

***tthe  Court  of  Session  did  not  adopt  it ; — it  is  a  well 

"^^^iied  judgment,  and  certainly  it  goes  upon  the  true 

P^^d  upon  which  the  judgment  ought  to  have  pro- 

^*^^    I  cannot  myself  read  what  fell  from  the 

^^ed  Judges  in  giving  judgment  in  this  case  in  the 

/^^  of  Session,  without  feeling  an  intimate  persua- 

"*^  that  they  gave  way  simply  to  the  decision  which 


had 


already  been  pronounced,  and  that  not  one  of 


^^  was  satisfied  with  the  grounds  of  that  decision. 


But 


they  seem  to  have  been  unwilling  to  reverse  a 


^^on  so  recently  made ;  and  it  is  manifest  that  they 
^'^•^  invited  the  Appeal,  at  least  one  of  the  learned 
J^^^ges  certainly  invited  the  Appeal,  which  is  now 
^^x^  your  Lordships. 
-Cfow,  my  Lords,  as  regards  the  authorities  relating 
thia  case,  cited  on  the  part  of  the  Respondent^,  and 
^^*^ore  in  support  of  the  decision  of  the  Court  of 
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Session,  they   are  very  few   indeed.      The  caae  of 
The  Queen  v.  Tlte  Eastern  Countiea  Railway  Com- 
pany^ which  is  in  the  2d  Railway  Cases,  was  relied 
upon  in  Scotland,  and  is  relied  upon  now  at  your 
Lordships'  Bar ;  but  in  that  case  there  was  an  actaal 
injury  I  should  say  to  the  land ;  at  all  events  there 
waj8  an  injury  to  the  owner  of  the  land,  which  would 
give  him  an  immediate  right,  no  doubt,  to  compensa- 
tion.   From  his  land  he  had  been  enabled  to  step  at 
once  upon  the  road,  which  had  been  lowered  by  the 
Company,  and  it  had  been  so  lowered  that  he  lost  his 
access  to  that  road,  unless  he  had  new  appliances  in 
order  to  enable  him  to  approach  it.     There  was,  there- 
fore, a  real  injury — there  was  a  ground  of  comphunt 
there  personal  to  himself  and  which  was  not  open  to 
the  rest  of  the  world.     It  was  a  general  complaint 
when  he  got  to  the  road ;  when  he  ^ot  there  he  had 
to  sustain  an  injury  in  common  with  all  the  rest  of  the 
Queen's  subjects  ;  that  is  to  say,  the  road  might  be  ren- 
dered a  great  deal  less  easy  to  travel  upon  than  it  was 
before  it  had  been  crossed.    For  that  he  would  have  no 
remedy ; — it  is  a  common  inconvenience — all  are  subject 
to  it ;  and  the  power  to  commit  that  injury  was  given 
by  Act  of  Parliament  for  the  public  benefit;  and 
tlierefore,  the  benefit  which  is  received  by  the  public 
from  the  railway  is  considered  to  be  the  only  compen- 
sation to  which  tlie  Queen's  subjects  in  general  are 
entitled  in  respect  of  the  damage  caused  at  the  parti- 
cular spot  over  which  the  railway  travelled,  or  m 
respect  of  which   the  road  in  that  spot  had  been 
lowered.      I  consider,  therefore,  that    that  case  i^ 
no  respect  authorizes  the  decision  of  the  Court  (i 
Scotland  in  this  case. 

The  other  case  which  was  referred  to  was  that  of 
Wilkes  v.  Tlie  Hungerford  Market  (a),  and  that  dearfy 


(a)  2  King.  New  Cases,  281. 
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othing  to  do  with  this  question,  because,  in  point 
t^  in  that  case  the  ground  upon  which  compensa- 
VBS  claimed  by  a  shopkeeper,  the  access  to  whose 
bad  been  cut  off  by  an  Act  of  the  Company 
'  the  Act  of  Parliament,  enclosing  the  access  to  it, 
iiat  they  had  unreasonably  delayed  the  time  of 
ig  the  board  which  prevented  the  access  to  his 
The  compensation  was  not  claimed  in  respect  of 
ig  up  the  access  which  was  authorized  by  the 
f  Parliament,  but  the  compensation  was  claimed 
pect  of  the  injury  occasioned  by  the  improper 
ict  of  the  Company  in  tbe  exercise  of  the  powers 
to  them  by  the  Act  of  Parliament.  They  ought 
7e  opened  the  communication  sooner  than  they 
and  for  that  and  that  alone  the  compensation,  I 
,  was  obtained.  The  shopkeeper  wajs  enabled  to 
er  compensation  to  the  amount  of  a  few  shillings 
ason  of  the  injury  which  was  done  him  on  account 
e  Company  having  delayed  the  removal  of  the 
.  for  a  few  days.  That  case,  therefore,  has  no 
ig  upon  the  question  now  before  your  Lordships. 
'  Lords^  I  will  just  refer  to  the  cases  in  fiivour  of 
iew  that  I  am  now  submitting  to  your  Lordsliips. 
s  see  what  the  circumstances  are  ;  here  there  is 
convenience  which  is  not  sustained  by  the  whole 
I  Queen's  subjects ;  there  may  be,  there  must  be, 
jse  cases  a  question  of  more  or  leas  inconvenience. 
ij  be  that  a  man  who  has  a  couple  of  stalls  along- 
3f  the  road  may  have  ten  times  oftener  to 
rse  the  road  than  the  owner  of  the  finest  mansion 
Q  a  quarter  of  a  mile  of  it,  or  even  abutting  upon 
nd,  therefore,  it  is  impossible  to  estimate  the 
^om  of  inconvenience  unless  it  amounts  to  a 
ge  such  as  that  to  which  I  have  referred  in  the 
jase,  or  to  an  unnecessary  continuation  of  the 
^  to    which  I   have    referred  in  the  second 
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case.    Bat  in  this  case  I  can  see  nothing  by  ^ 

this  gentleman  would  sustain  damage  beyond' 

everybody  else  sustains.     His  estate  is  not  dam 

Before  the  Jury  it  was  insisted  that  he  was  act 

entitled  to  damage  in  respect  of  the  railway  1 

near  his  property.     That  was  a  little  too  violent 

they  do  not  appear  to  have  acted  upon  it ;  but  a 

Respondent  8  witnesses  declared  that  no  benefit  ao 

to  his  estate  from  having  a  railway  near  it. 

seems  rather  a  strong  view  of  the  case,  because 

are  nuisances,  no  doubt,  arising  from  having  a  rai 

near  you,  yet  there  are  also  some  benefits  attach! 

it,  in  consequence  of  the  facility  of  travelling, 

having  it  so  near  your  own  door.     But  I  cai 

nothing  which  affects  this  gentleman's  estate  inn 

of  the  crossing.    That  is  a  common  inoonveniei 

everybody.    The  Act  of  Parliament,  of  course,  it 

be  borne  in  mind,  expressly  authorizes  the  crossu 

a  level    Now,  in  passing  that  Act  of  Parliamei 

man  could  shut  his  eyes  to  the  unavoidable  conseq 

of  that  kind  of  crossing.     It  is  a  very  great  i 

venience ;   nobody  has  to  sustain  the  inoonvei 

who  does  not  feel  it  very  much ;  it  not  only  c 

your  progress,  but,  by  the  very  circumstance  • 

being  a  level  crossing,  horses  in  carriages,  and  1 

which  men  are  riding,  must  necessarily  be  very 

fuUy  guarded  in  order  to  prevent  the  alarm  whi 

hoi'ses  almost  inevitably  feel  from  the  rushing  bj 

level,  of  a  railway  train ;  but  there  is  no  compem 

to  be  had  for  that.    And  if  there  were,  I  ask ' 

are  we  to  stop  ?    I  do  not  deny  that  if  any  part 

damage  could  have  been  shown  to  be  sustained  b 

party,  to  which  the  rest  of  the  Queen's  subjects 

not  subjected,  there  might  be  then  a  demand,  altt 

I  am  not  prepared  to  say  what  would  be  the  nati 

that  demand,  which  would  give  such   compena 
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Sat  here  it  is  only  a  question  of  degree.  It  is  a  matter 
of  opinion  whether  the  estate  is  benefited  or  not  by 
the  contiguity  of  the  railway ;  but  he  sustains  no 
damage  beyound  what  is  sustained  by  other  people,  or 
it  IB  only  a  question  of  the  degree  of  inconvenience 
snstamed  by  him  as  compared  with  the  inconvenience 
nwtftined  by  other  people. 

My  Lords,  the  authorities  on  the  other  side  appear 
to  me  to  be  perfectly  conclusive.  With  respect  to  the 
«fle  of  The  Queen  v.  The  Bristol  Lack  Company y  I 
cannot  myself  distingaish  that  case  from  the  present 
casei  There  was  a  public  river  accessible  to  all  men, 
^  vater  in  which  might  be  used  by  all  men,  subject, 
1^0  donbt,  to  certain  conditions,  but  the  water,  speaking 
g^oerally,  might  be  used  by  all  men  ;  any  man  could 
><^^ce  to  that  river  and  help  himself  to  a  pailful  of 
^  water,  or  a  cartful  of  the  water.  A  person  having 
*  brewery  within  a  certain  distance,  diverted  a  sufficient 
portion  of  the  water  of  the  river  for  the  purposes  of  his 
irorks.  Then  the  Bristol  Dock  Company,  under  the 
wrthority  of  their  Act  of  Parliament,  executed  certain 
^'^ks  which  contaminated  the  water,  and  rendered  it 
^  longer  fit  for  this  man's  usa  He  says,  I  sustain  a 
pairticolar  damage  from  that  circumstance,  for  the 
^^  which  I  used  before,  and  had  a  right  to  use^  has 
**oome  80  deteriorated  and  of  such  quality  that  I  can- 
^  any  longer  carry  on  my  business.  It  was  held  that 
^  W  only  a  general  right ;  that  nobody  had  any 
Wacolar  personal  right  to  the  water,  that  it  was  com- 
'^to  all  the  King's  subjects,  and  that,  therefore,  he 
JJ^not  entitled  to  recover  upon  that  ground  alone. 
^^^1  where  is  the  diJSerence  between  a  public  river 
^  a  public  road  ?  The  rights  of  both  are  common, 
^public  river  is,  in  point  of  fact,  a  highway,  and  a 
f'^Wic  road  is  a  highway.  You  use  each  according  to 
^  Nudity,  and  if  you  have  only  that  common  right 
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which  belongs  to  all  men,  yoa  cannot  claim  oompeiB^^ 
tion  in  regard  to  a  damage  to  either  the  one  or  <> 
other  which  is  autltorized  by  an  Act  of  Parliamsl 
And  if  in  any  such  case  Parliament  ever  did  inUiM 
that  compensation  should  be  given,  it  is  perfectly  maa 
fest  that  it  would  be  given  generally  to  all  within 
certain  limit,  because  there  must  inevitably  be  dama. 
to  many  to  a  certain  extent. 

My  Lords,  the  same  principle  was,  in  a  later  time,  he 

in  the  caise  of  The  King  v.  The  London  Dock  Compa/n 

There  it  was  a  claim  to  a  common  road,  which  w 

stopped  up.     That  road  was  common  to  all ;  and. 

was  held  that  no  individual  could  maintain  a  right 

compensation  in  respect  of  the  damage  done  to  him. 

My  Lords,  I  will  now  refer  to  the  case  of  the  Ei 

and  West  India  Docks  and  the  Birminghcmi  JunetC 

Railvxiy  Company  v.  OoMke.    Lord  Trwro  there  Ifl 

down  the  same  principle  ;  I  believe  he  went  out  of! 

way  rather  to  declare  that  opinion.    He  says,  speald 

of  the  East  and  West  India  Dock  Company,  "  I  thi 

this  case  is  quite  distinguishable  firom  the  case 

the  London  and  North-western  Railway  Compa^ 

v.  Smith,  upon  the  following  grounds.     In  that  ca 

compensation  was  claimed   solely  upon  the  grou 

of  injurious  affection  resulting  from  the  pemidc 

stoppage  of  what,  at  the  time  of  the  Company's  A 

was  a  public  highway.     No  damage  or  injury  n 

sustained  by  the  Plaintiffs,  but  what,  in  ft  greater 

less  degree,  applied  to  all  the  Queen's  subjects ;  a 

the  question  was  a  question  of  law  which  seems 

approximate  very  nearly  to  the  question  decided 

the  case  of  The  King  v.  The  Bristol  Dock  Compaq* 

in  which  case  compensation  was  claimed  by  eezta 

brewers,  who  were  in  the  habit  of  using  the  water 

the  Avon  for  brewing,  by  reason  of  the  Dock  Comps 

having  rendered  the  water  unfit  for  that  purpose 
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the  oonstraction  of  their  works.    But  the  Court  held 

that  no  such  appropriation  of  the  water  had  taken 

plaoe  as  to  give  the  claimants  more  right  to  complain 

ihan  any  other  individual  of  the  public  who  had  been 

in  tiie  habit  of  getting  water  from  the  river.    The 

oomphunt,  in  substance,  was  a  public  nuisance,  for 

which  an  indictment  would  have  been  the  only  remedy, 

if  the  legislature  had  not  authorized  it  to  be  done. 

In  that  case,  the  injury  complained  of  was  common  to 

the  public,  as  it  was  also  in  the  case  of  the  London 

ond  North-western  RaUvxiy  Company  v.  Smithy  and 

it  might  reasonably  be  contended  that  the  case  of  the 

Tlie  Kmg  v.  The  Bristol  Dock  Company  was  a  direct 

dfidrion  against  the  validity  of  that  claim."  Therefore; 

I  can  find  nothing,  after  looking  very  anxiously  through 

the  cases,  to  induce  me  to  alter  the  opinion  which  I  had 

previoualy  formed.    Having   formed  a  very  strong 

<^piiiion  upon  this  case,  I  was  anxious  to  see  whether 

***6re  Was  anything  which  would  bear  against  it  in 

point  of  authority.    I  can  find  nothing  that  has  the 

■"Shtest  tendency  to  lead  me  to  a  different  opinion 

™ni  that  which  I  had  formed  upon  the  merits  of  thia 

^^^    It  appears,  therefore,  that  all  the  authority  is 

^^^  Way,  and  that  all  the  general  opinion  of  the 

P^GQsion  is  the  same  way,  and  too  much  weight, 

8®**^^tally  speaking,  cannot  be  given  by  any  Court  of 

^^wtice  to  what  is  fairly  known  to  be  the  general 

^P^^on  of  the  profession.     It  is  scarcely  possible,  that 

^en  advising,  can  go  wrong,  and  I  have  hardly 

^  known  a  case  in  which  what  has  been  deemed 

general  opinion  of  the  profession  has  not  ulti- 

'^'^'^ly  been  found  to  be  the  correct  opinion^    I  think, 

^'^^ore,  that  I  must  come  to  the  same  opinion,  and 

^^'^  to  your  Lordships  that  the  Court  of  Session  has 

'"^^^cairied  in  the  decision  at  which  they  have  arrived. 

^y  Lords,  I  am  very  anxious  that  there  should  be 
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some  stop  put  to  these  prooeedings,  and,  thereforo^ 

it  can  now,  by  any  suggestion  that  the  House 

make,  be  so  arranged  as  not  to  let  that  happen  whi^ 

inevitably  will  be  the  result,  if  a  Common  Order 

made,  viz.,  that  the  Case  do  go  back  to  the  Court  ^ 

Session,  in  order  that  a  new  litigation  may  be  cam 

menced  in  this  matter,  and  the  question  be  agaS 

referred  to  another  jurisdiction,  with  all  the  cooBm 

quenoes  of  such  a  proceeding.    I  should  very  muc 

lament  if  that  should  take  place ;  and,  I  think,  if  th: 

parties  on  both  sides  are  indined  to  act  reasonably,  : 

cannot  and  ought  not  to  take  place.    Now,  the  Cooa 

below  considered  and  foimd  that  the  Respondents  5 

this  case  had  recoy^:ed  more  than  they  were  entitle 

to  recover,  and  they  gave  them  the  ooeta    Aahstm 

I  can  judge,  the  sum  that  was  given  for  the  suppose 

damage  by  the  level  crossing  must  have  been  a  ves 

small  sum.     I  should  think  that  was  so. 

Sir  Fitzroy  Kelly :  It  was  6001. 

Mr.  Anderson :  No ;  that  is  quite  a  mistaka 

The  Lord  St.  Leonabds  :  If  you  can  come  to  m 

agreement  between  yourselves  in  five  minutes,  as  fl 

what  should  be  deemed  the  measure  of  damages  giv^ 

by  the  jury  in  respect  of  the  level  crossing,  the  question 

then  would  only  arise  in  respect  of  the  costs ;  becaoei 

that  sum  would  probably  reduce  the  amount  belo« 

that  which  was  offered  by  the  Company,  and  then  th. 

Respondents  would  not  be  entitled  to  the  expenaei 

which  they  obtained  in  the  Court  below.     If  you  caa 

agree  upon  what  I  shall  venture  now  to  suggest  U 

you,  it  will  be  for  the  benefit  of  both  parties,  and  I 

must  say  it  wiU  also  be  for  the  interests  of  the  admi 

nistration  of  justice.     It  would  be  a  sad  thing  if  tlii 

case  should  go  back  to  Scotland,  in  order  that  in  wmC 

a  trifling  matter  a  new  litigation  should  be  commenoe^ 

in  the  Court  of  Session  with  a  new  direction  for  a  tri^ 
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by  another  Jiuy>  and  go  back  again  to  the  Court,  and, 

perhaps,  ultimately  end  with  another  Appeal  to  this 

Bouae.    If  you  can  agree  upon  the  sum  which  was 

aw^arded  by  the  Jury  in  respect  of  the  level  crossing, 

and  then  it  should  be  thought  just  that  there  should 

be  no  costs  on  either  side,  but,  that  up  to  this  time, 

each  party  should  bear  his  own  costs,  and  that  the  sum 

whidi  should  be  considered  to  be  the  measure  which 

the  Jury  gave  for  the  damage  occasioned  by  the  level 

crossing  should  be  struck  off  the  amount  sought  to  be 

obtctined  by  this  Appeal,  then  I  think  the  interests  of 

both,    parties  would  be  consulted,  and  the  interests  of 

justice  will  not  have  suffered. 

Sijr  Fitzroy  KeUy  :  My  Lord,  on  behalf  of  the 

Oalecionian  Railway  Company,  I  have  only  to  state 

*hat  the  misfortune  seems  to  be  that  we  differ  about 

^^    i^om  which  the  Jury  actually  meant  to  give  in 

^^^^P^ct  of  the  damage  occasioned  by  the  level  crossing* 

^  liave  an  averment,  which,  however,  is  denied,  but 

^^^^l  we  believe  to  be  true,  that  the  Jury  meant  to 

P^^^    60Z.  for  the  severance  and  BOOl.  for  the  level 

^^^"^^^Bing.     If  that  be  admitted,  I  should  be  perfectly 

^^^'tent  to  consent  to  reform  the  verdict,  and  enter  it 

^^^<rtly  as  if  it  had  been  pronounced  according  to  law. 

Ilie  Lord  St.  Leonards:   That  is  rather  helping 

y  ^^fxuself  to  the  lion's  share. 

Kr.  ATiderson :  I  am  informed  that  that  is  quite 
^^correct ;  it  is  not  admitted.  I  think  it  is  preposterous 
The  Lord  St.  Leonards  :  What  do  you  say  to  this 
^^urse, — that  you  should  divide  the  sum. — Let  half  of 
^lie  sum  be  considered  as  the  amount  that  should  be 
^Toperly  awarded  for  severance,  and  let  there  be  no 
^^ts  below  on  either  side,  and  no  costs  of  this  Appeal 
Sir  Fitzroy  KeUy :  K  it  follows  that  we  should  be 
Entitled  to  half  the  costs,  supposing  the  law  gives  them 
Xo  ua,  I  should  have  no  objection  to  that  course.    We 
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/^.     feel  satisfied  of  the  &ct  that  602.  only  ^was  ( 
rr.       the  severaiica 

The  Lord  St.  Leonabds  :  You  are  not  ai 
it  as  I  put  it.  Are  you  willing  to  enter  into  i 
ment  on  both  sides  to  meet  the  justice  of  th 
order  to  stop  the  litigation  firom  Scotland,  ^ 
see  constantly  in  this  House,  and  which  calk 
siderable  reprobation.  There  ought  to  be  a  c 
upon  it. 

Sir  Fiizroy  Kelly :  What  I  am  content  to  d 
I  say  no  more  than  what  we  believe  to  be 
In  accordance  with  your  Lordship's  suggc 
would  consent  to  this  on  behalf  of  the  Railw 
pany.  The  verdict  for  the  land  actuaDy  ta 
360Z., — that,  I  presume,  neither  party  seeks  tc 
The  verdict  for  severance  and  level  crossing  i 
Now,  my  Lord,  I  have  no  objection  to  halve  t 
to  let  the  verdict  stand  for  360{.,  plus  the  ha 
would  be  2802.  That  would  make  together 
verdict  for  640Z. 

Mr.  Anderson :  That  is  2002.  less  than  tl 
us  before  we  went  to  triaL 

The  Lord  St.  Leonards:  I  recommen 
Anderson,  to  accede  to  that  proposal. 

Mr.  ATideraon :  My  client  is  not  here. 

The  Lord  St.  Leonards  :  You  had  1: 
your  client. 

Mr.  Anderson :  If  it  were  put  to  me 
very  unreasonable  proposition  on  th/ 
learned  fiiend. 

Sir  FUzroy  Kelly :  I  shall  not  incre 

Mr.  Anderson :  Their  oficr  to  the  B 
they  went  to  trial  was  8502. 

Sir  Fitzroy  Kelly:  But  we  kno 
Companies  invariably  offer  a  great  de 
think  just,  because  they  know  that 
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costs  inciUTed  in  the  event  of  a  trial,  which  must  fell     gJJSJTco. 
Tipon  them.     I  will  do  what  I  have  proposed  because        oSart. 
it  ^was  suggested  by  the  noble  and  learned  Lord 

The  Lord  St.  Leonards  :  I  should  recommend 
you.  Sir  Fitzroy  Kelly,  rather  than  this  litigation 
should  go  on,  to  adhere  to  your  original  oflfer.  That 
would  prevent  all  difficulty,  and  no  costs  should  be 
aflowed. 

Sir  Fitzroy,  Kelly:  I  cannot  do  that,  because  it 
would  be  introducing  a  precedent  quite  festal  to  the 
^terests  of  Railway  Companies.  They  always  offer 
some  hundreds  of  pounds  more  than  they  think  to  be 
J'lst,  because  they  know  that  large  costs  will  be  in- 
^'^i^^^^ed  in  the  event  of  a  trial,  which  must  fell  upon 

I^terlociUora   reversed,   cmd   cause   remitted,  with 
^^daration  that  the  Respondent  was  not  entitled 
any  compensation  in  respect  of  the  level  crossing 
the  Appeal  mentioned. 

Okahaii,  Weems,  and  Graham. — Johnston, 

Farquhar,  and  Leech.  4 


i 
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BAILLIE, Appiluin<^' 

DAME  MARGARET  MACDONALD 1       «  ^.^:^i 

LOCKHART,       .        •        .        ./       R«8pondiH^ 


I85».  Apportionment  Acty  4^5    Wm.  5.  r.  22. — Executor  m 

ioa<nMfS3nf.         AetV  ofentaiL — A  Scotch  tenant  in  tail,  though  in 

contemplation  an  owner  or  fiar,  ig,  Devertheleas^  wit 
the  meaning  and  operation  of  the  Apportionment  Act 

Sir  Norman  MacDonald  Lockharb  died  on  the  91 
May  1849>  and  was  succeeded  by  his  eldest  son, 
present  Sir  Norman  Macdonald  Lockhart,whoisnoi 
seised  and  in  possession,  as  heir  of  entail,  of  the  fJEuniL^ 
estates,  under  a   deed    bearing  date  2d  February — '^ 
1693.     The  trustees  and  executors  of  the  late 
Norman  brought  the  present  action,  to  recover  6,781 
'^  being  the  proportion  of  the  rents,  feu  duties,  an- 
other annual  proceeds  of  the  aforesaid  estates^  firoi 
the  11th  November  1848  to  the  9th  May  1849  ;; 

and    in    virtue    of   the    Apportionment    Act^  th - 

4  &  5  Will.  4.  c.  22.  they  contended  that  they 
entitled  to  a  decrea    The  defence  of  the  heir  of  esA 
in  possession  was  that  the  Apportionment  Act  did  no-     '^ 
apply,  for  that  an  heir  of  entail  was,  in  legal  contrin—   ^ 
plation,  owner  of  the  property.    The  Lord  Oidinai^^^ 
(RrUherford)  decided  in  fiivour  of  the  pursuers ;  and 
this  decision  the  Inner  House  (Second  Division),  on 
27th  November  1852,  adhered.    The  heir  in 
appealed  by  his  tutor  ad  lUefni^  Mr*  Baillie. 

Mr.  Rowndell  Palmer  and  Mr.  Anderson  for 
Appellant. 

The  Act  does  not  apply  to  the  case  of  rents  pa; 
able  to  an  heir  of  entail,  for  such  heir  is  fiar,  n( 
liferenter.    Blaikie  v.  Fa/rqvJuiraon  (a),  Bivum 
Amyott  {by 

(a)  18  July  1849.    11  D.  1456.  Lord  Cockbum's  Note. 
(6)  3  Hm,  173.    See  1  Swan.  337. 
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lie  Solicitor  Oenerdl  and  Mr.  Rolt  for  the  Respon-  "^^ 
>  This  case  is  decided  BlaiJcie  v.  Farquharson  ^^iucDoilS^ 
inclusive.  It  is  said  that  the  estate  of  a  Scotch 
oit  in  tail  does  not  determine  by  death  ;  but  the 
ds  in  the  Statute  are  not  '^  Estates/'  but ''In- 
sts.'^  A  Scotch  tenant  in  tail^  though  called  a  fiar, 
no  jus  disponendi.  This  question  is  not  one  of 
Lalities.  The  question  is,  what  was  in  the  contem- 
ion  of  the  Legislature  when  it  passed  this  Act.  The 
is  dear ;  too  dear  to  require  authorities. 

lie  LOBD  CHANCELLOB  (a)  :  Lord  CkameeUor^i 

[y  Lords,  I  have  no  doubt  that  the  Statute 
lies  to  a  tenant  in  taiL  The  evil  prior  to  the 
kute  was,  that  if  the  tenant  in  tail  died  in- 
bed,  and  the  rents  were  nearly  accruing  due,  all 
96  aocming  rents  would  go  to  the  successor.  To 
ledy  that  evil  the  Statute  was  passed.  I  cannot 
l3%  upon  the  construction  of  the  Statute,  that  the 
stion  here  is  really  not  a  question  of  feudal  law, 
•  a  question  of  the  meaning  of  the  Legislature. 
3ore  is  nothing  determined  by  this  case  but  the 
ler&l  applicability  of  the  Statuta 
.  have,  therefore,  to  move  your  Lordships  that  the 
^locutor  of  the  Court  below  be  affirmed,  and  the 
>eal  dismissed  with  costs. 

Interlociitora  affi^rmed  wUh  costs. 

^A3DS0ir,  LOCH^  AND  M'LAXTBIN.— BOBESISON  AND 

SiMSON. 

(a)  Lord  Cranworth. 
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HON.  W,  H.  B.  OGILVY,     •    .    .    .    Appillaht. 
THE  EARL  OF  AIRLI£»       ....    Rbspomdint. 

iJ?S7<*.      EfUail^ProhibiHan^Irritancy.—T!h%  words  "<  Debts  10  i 

deeds"  in  the  irritant  clause  held  to  refer  only  to  tlB0 
**  Debts  and  deeda^  mentioned  in  the  immediatel j  antee^ 
dent  portion  of  the  prohibitorj  clansey  and  nottotbe 
^' Debts  and  deeds"  mentioned  in  the  prior  members  of 
that  clause* 

Canon  of  Construction  per  the  Lord  ChanceUor^^^Jji  ooxi^* 
struing  irritant  clauses,  the  presumption  is  in  favour  of 
liberty,  and  therefore  if  the  words  admit  of  two  retu^Bg^* 
and  the  result  of  one  is  to  give  effect  to  the  fetters,  ai3>^ 
the  result  of  the  other  is  not  to  give  effect  to  the  fetterA 
that  which  does  not  give  effect  to  the  fetters  is  that  whi^^ 
ought  to  be  preferred. 

CaTum  of  Construction  per  Lord  St,  Leonards. — ^It  is  not  th-^ 
rule  that  in  a  Scotch  entail  you  may  not  give  to  tk^ 
words  their  natural  import,  but  the  rule  is,  that  if  wordi^ 
are  used  in  an  ambiguous  or  uncertain  sense,  you  cann<^^ 
fix  upon  them  a  sense  which  will  take  from  them  th^' 
freedom  which  the  other  parts  of  the  entail  may  hav^ 
given. 

David,  third  Earl  of  Airlie,  by  deed  of  entail  datec^- 
22d  March  1716, 

Sold,  annaalzied,  gave,  granted,  and  disponed  certain  land^ 
therein  described  to  and  in  favour  of  Mr.  John  Ogilvy,  his  "  BtoooM^ 
lawful!  son,  and  the  heirs  male  to  be  lawfully  procreat  of  liii^ 
body ;  whilks  ffidlzieing,  to  Lady  Helen  Ogilvy,  our  only  lawfblS- 
daughter,  and  the  heirs  male  to  be  lawfully  procreat  of 
body;  whilks  ffidlzieing,  to  the  airs-femall  to  be  lawfully 
creat  of  the  said  Mr.  John  Ogilvy,  his  body ;  whilks  ffiiilzieing,  to^ 
the  airs  female  to  be  lawfully  procreat  of  the  said  Lady  Heki^ 
Ogilvy,  her  bodie ;  whilks  Ibdlzieing,  to  William  Ogilvy,  seoonc 
lawful!  son  to  John  Ogilvy  of  Pitmouis,  and  the  airs  male  to 
lawfully  procreat  of  his  body ;  whilks  ffailzieing,  to  Mr.  John  Ogilt 
of  Balb^gno,  advocat,  and  the  heirs  male  to  be  lawfully  procreat  of  hij 
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wliilks  flulzieing,  to  Dayid,  Lord  Lundores,  and  the  hein  ^  _  ^^' 

r  his  body ;  whilks  f  ailzieing^  to  Sir  James  Wood  of  Bonny-  v. 

d  the  airs  male  procreat  of  his  body ;  whilks  failzidng,  to    rael  or  Anui. 

1  Mr.  John  Og^vy,  our  son,  his  nearest  airs  and  assigneyes 

merer  who  shall  be  att  the  time  in  capacitie  to  succeed  and 

by  the  laws  of  this  realme.  The  eldest  daughter  or  heir  female 

ting  alwise  without  divisione. 

)  prohibitory,  irritant,  and  resolutive  dauses  were 

I  terms  following : — 

in  Regarde  It  is  our  plain  Intentione  in  case  of  the  Resti- 
I  of  the  said  James  Lord  Ogilvy  our  eldest  son  or  that  he  be 
nnocent  of  what  is  laid  to  his  charge  That  he  and  his  fore- 
hould  e^joy  and  brooke  the  saids  lands  and  Estate  free  of 
rden  except  debts  alreadie  contracted  or  to  be  contracted  or 
eeds  done  or  to  be  done  by  us  in  our  lifetime  And  that  it 
not  be  in  the  power  of  the  said  Mr.  John  Ogilvy  our  second 
i  the  airs  male  of  tailzie  and  provisione  mentioned  by  an- 
ng  or  delapidating  the  estate  or  by  Contracting  debt  or 
any  other  deed  to  disappoint  the  foresaid  event  In  case  of 
oeptione  thereof  nor  that  the  s^  Mr  John  Ogilvy  or  any 
of  the  heirs  of  tailzie  substitute  to  him  should  contract  debt 
or  dispone  or  doe  any  other  deed  whereby  the  immediat  sub- 
t  heir  of  tailzie  and  the  other  heirs  of  provisione  may  be  any 
pRJudged  in  the  fnll'and  free  suecessione  to  the  Lands  others 
'  dissponed  It  is  hereby  specially  provided  and  declared 
shall  be  nowise  leisume  nor  lawful  To  the  said  Mr  John  Ogil- 
'  to  any  of  the  saids  heirs  male  of  tulzie  and  provisione  to 
oose  idter  or  infringe  the  foresaid  tailzie  and  destinatione 
e  order  or  course  of  suecessione  written  nor  Give  Grant  sell 
disspone  or  wadset  under  reversione  or  irredeemably  any  of 
ids  Earldom  Lordships  junsdictiones  Barronies  or  others 
or  any  part  or  portion  thereof  nor  to  burden  the  same  with 
eftments  of  rents  or  other  yearly  duties  less  or  more  to  bo 
1  furth  thereof  nor  to  grant  any  rights  of  ffeu  tacks  or 
iones  y'  of  for  small  and  inconsiderable  rents  nor  for  any 
space  than  during  the  lifetime  of  the  granter  or  during  the 
tstenoe  of  the  foresaid  event  of  the  said  James  Lord  O^vie 
Qg  found  innocent  or  he  or  the  heirs  of  his  body  their  being 
sd  nor  to  Ck)ntract  debts  or  soumes  of  money  nor  to  give  or 
NUdds  obliedgments  or  other  rights  or  securities  therefor  nor 
or  Commit  any  other  fact  or  deed  Civile  or  Criminall  by 
the  foresaids  lands  and  Estate  or  any  part  or  portione  thereof 
)  i^prized  a<yudged  evicted  or  for&ulted  from  them  or  any 
them  or  whereby  the  order  of  Suecessione  in  the  terms  of 
Izie  above  mentioned  may  be  anywise  hindred  diverted  frus- 
intermpted  And  In  case  It  shall  happen  the  s^  Mr  John 
^  or  the  hers  male  of  tailzie  and  provisione  fors^  to  doe  and 
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Kow.  Committ  any  snch  deeds  or  CJontract  8uch  debts  Hmmi 

W.  H.  B.  ooaTT  ijgjgijy  decUred  to  be  void  and  ntdl  by  way  of  ezceptione  oa 
o^AiKus.  without  Declarator  and  of  no  force  Strength  nor  effect  to  bin 
affect  the  lands  and  others  hereby  dissponed  In  prqudiee 
said  James  Lord  Ogilvy  and  heirs  of  his  body  In  case  be  be 
innocent  or  that  he  or  they  be  Rehabilitat  or  restored  as  sai 
In  prejudice  of  the  subsequent  heirs  of  tailzie  heron  sped) 
case  thir  presents  shall  still  subsist  and  Continow  And  the 
so  Ck)ntraveening  shall  amitt  ferfeitt  t3me  and  lose  all  rig 
title  to  the  said  lands  and  Estate  and  the  right  thereof 
all  such  debts  and  deeds  shall  fsll  aocresae  to  and  be  derol 
the  next  heir  who  should  succeed  as  if  the  Contraveene 
naturally  dead  And  the  Contraveener  shall  be  obleidged  to  i 
in  his  or  her  favours  omnt  habili  modo  and  to  make  and  gn 
writes  and  rights  necessar  for  that  effect  or  otherwaya  th 
rights  and  infeftments  in  their  names  and  persons  shall  from 
frirth  Ipso  facto  become  void  extinct  and  null  be  way  of  exoe 
or  reply  without  necessity  of  any  declarator  to  follow  tha 
And  the  said  next  heir  may  serve  heir  to  the  last  infeft  pie 
the  Ck)ntraveener  or  may  pursue  such  declarators  as  may  be 
necessary  or  use  any  other  way  or  method  that  is  formall  and 
for  establishing  the  right  in  his  or  her  person  the  one  but  pn 
of  the  other. 

The  question  was  whether  the  irritant  and  re 
tive  clauses  applied  to  the  pix)hibition  against  alt 
the  order  of  succession^  or  the  prohibition  ag 
alienations  and  sales.  The  Court  of  Session  ha 
the  16th  December  1852  decided  in  that  question  i 
negative.     Hence  this  Appeal 

The  Lord  Advocate  and  Mr.  Blackburn,  for 
Appellant,  dted  Lv/msden  v.  Lumsden  (a),  Lm 
Lcmg  (b), Murray  v.  Murray  (c),  Ba/rday  v.  Ada^ 
Dick  V.  Dryadale  (e). 

The  Solicitor  OcTieral  (/)  and  Mr.  Anderson  £>: 
Appellant. 

The  Lord  Chancellor  g) : 
^^^^tSS^"^'      ^y  Lords,  this  question  is  one  of  a  class  of  n 

several  have  been  before  your  Lordships'  House  of 

(fl)  2  Bell,  App.  Ca.  104.  {h)  McL.  &  Rob.  871. 

(c)  3  BeU,  App.  Ca.  100.  {d)  1  Sh.  App.  Ca.  24. 

(c)  Fac.  CoU.  1812.  (/)  Sir  R.  BethelL 
(g)  Lord  Cranworth. 


opnuon. 
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jesm^Ts;  namely,  concerning  the  construction  to  be  put,  ^  h  b'^ooiitt 

or    "^hich  the  Courts  ought  to  put,  upon  these  irritant  tuk 

prohibitory  clauses  :  and  sometimes  the  question   ,       — 
arisen  upon  the  other,  the  resolutive  clause,  but        opinion. 

hearse  the  question  is  with  respect  to  the  irritant  clauses 

in   w^  deed  of  Scotch  entail. 


y  LordS;  in  all  these  questions  it  is  truly  said 

thc^-fc  the  point  we  are  to  search  for  is  the  principle 

of    construction,  and  when  that  is  ascertained,  then 

pre<5edents  can  be  of  little  use,  except  in  showing 

in  "^vhat  way  that  rule  of  construction  has  been  acted 

npon  from  time  to  time  by  the  Courts.     Now  I  take 

^^     rule  to  be  clear.     If  it  was  supposed  that  Lord 

^"^f^i/pbeU,  by  his  opinion  in  this  House,  or  that  the 

Hoxise  itself  in  adopting  that  opinion,  laid  down  a 

™1^^  in  the  case  of  Lumsden  v.  Lum^den,  which  had 

^ot    been  previously  the  rule,  that  is  a  mistake.     No 

ttOt:i.lDt,  in  construing  irritant  clauses  in  these  entail 

de&^g^  you  must,  as  you  do  in  construing  all  deeds,  look 

to  "tlie  whole  instrument ;  and  you  must  not  pretend 

tluxt  there  are  doubts  if  there  are  no  doubts.     But, 

^     "the  other  hand,  I  take  this  to  be  the  canon  of 

^^s  traction  in  these  cases ;  namely,  that  just  as  in  con- 

^*^*^^^iing  Acts  of  Parliament  imposing  penalties,  enacting 

^i*t«n  acts  to  be  crimes,  you  construe  them  strictlj',  so 

^^  Construing  these  irritant  clauses  you  construe  them 

strictly  also ;  and  if  there  be  two  modes  of  reading  them, 

^^o^ie  of  which  the  result  is  to  give  effect  to  the  fetters, 

^^  in  the  other  not  to  give  effect  to  the  fetters,  that 

^'^ch  does  not  give  effect  to  the  fetters  is  the  one  that 

^  2^>irimd  facie  to  be  presumed  to  be  right,  because 

^^^dom  of  alienation  and  freedom  of  dealing  with  pro- 

*^^**^y  is  that  which  is  to  be  presumed  in  every  case. 

-J^at,  then,  being  the  canon  which  has  guided  the 
V^^^xts  in  the  construction  of  clauses  of  this  sort  in 
^^^  of  entail,  the  question  is,  how  is  tliis  rule  to  be 
^^lied  to  the  present  case  ? 

s 
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w.  H.  B?  ogilvy       I  ^^^  willing  to  take  the  view  which  was  suggestedb 
1^  the  Solicitor  Geneixil  as  the  more  scientific  way  of  dea 

I  rd  cui^ceihr's  ^^S  "^^^^  ^^^  qucstion,  that  here  there  are  four  distin* 
'»^*'"-  prohibitions  : — The  first  prohibition  is  against  altmn 
the  coarse  of  succession ;  the  second  is  agwist  alienatio 
or  incnmbering  ;  the  third,  against  contracting  debt 
or  granting  bonds  ;  and  the  fourth,  in  general  term 
against  "  doing  or  committing  any  other  &ci  or  deei 
civil  or  criminal,  by  which  the  aforesaid  land  an 
estate,  or  any  part  or  portion  thereof,  may  be  appritt 
adjudged,  evicted,  or  forfeited,  or  whereby  the  order « 
succession,  in  the  terms  of  the  tailzie,  may  be  in  an; 
wise  hindered,  diverted,  frustrated,  or  interrupted 
Those  are  tlie  four  prohibitions^  and  then  follows  tL 
which  gives  rise  to  the  present  question, viz.,  the  itrl 
tant  clause,  which  is  in  these  words  :  ''  and  in  case 
shall  happen  the  said  Mr.  John  Ogilvy  or  the  hei 
male  of  tailzie  and  provision  foresaids  to  do  and  comic 
any  such  deeds  or  contract  such  debts,  the  same  a 
hereby  declared  to  be  void  ?  Now  what  is  it  that 
there  declared  to  be  void.'^  Does  that  make  void  ti 
deed  of  alienation,  or  does  it  not  ?  That  is  the  wof 
question. 

It  is  said,  that  consistently  with  the  case  of  Lum 
den  V.  Lumsderij  you  must^read  the  whole  togethtf 
and  then  reading  the  whole  together,  you  must  tal 
the  word  "  deeds "  to  apply  to  any  deed  of  alien; 
tion,  or  any  other  deed  whatsoever.     But,  my  Lore 
I  think  that  that  is  not  only  unnecessary,  but  I  agr 
with  the  learned  Judges  in  the  Court  of  Session, 
thinking  that  it  is  not   the   most  natural  mode 
dealing  with  the  terms  of  the  clause.     Wliat  is  prol 
bit^d  on  the  subject  of  deeds  is  doing  and  committb 
any  such  deeds,  or  contracting  such  debts.     Now,  tb 
is  a  very  strange  expression  :  you  have  no  menticm 
deeds  throughout  the  whole  of  the  prohibitory  clause 
till  you  come  to  the  final  clause,  which  excludes  alia 
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ation;  because  it  is  "  do  or  commit  any  other  fact  or  ^^,  „  hon. 


W.  H.  B.  OcnvT 


d&e<l'*     When,   however,  I  see  that  the  expression,  t5*b 

doing  or  committing  any  other  fact  or  deed,  is  im-  ^^^v 
me<3iately  followed  by  an  irritant  clause,  to  the  effect  opintom, 
ih^i,^  if  it  shall  happen  that  the  heirs  shall  do  and 
coKx^mit  any  such  deeds,  the  same  are  hereby  declared 
to  le  void,  I  think  I  must  understand  it  to  have 
sp^Ksific  reference  to  the  doing  or  committing  of  such 
de^<3s  as  are  mentioned  in  the  prohibitory  clause 
wLkich  is  found  immediately  preceding. 

TTlat  was  the  view  which  was  taken  by  the  Judges 
of  ^lie  Court  of  Session,  and  that  view  appears  to  me 
to  V)e  in  conformity  with  all  the  authorities  which 
l)eaar  upon  the  point.  Without  going  through  the 
wlkole  of  them,  as  they  have  been  gone  through  so 
i&^Xi  of  late  years,  I  will  just  refer  to  two  or  three 
wkichseem  to  me  to  show  clearly  that  the  view  taken 
hy  'the  learned  Judges  in  the  Court  of  Session  was  the 
conrect  view. 

Xn  the  case  of  Barclay  v.  Adam,  just  as  in  this  case, 

tlid  prohibition  was  against  selling,  alienating,  and  so 

on>  in  the  first  place ;  and  in  the  next  place  against 

coattacting  debts  or  doing  any  deed  whereby  for- 

^tuie  might  arise.    Then  the  irritant  clause  was,  "  all 

which  deeds,  debts,  and  contractions  are  declared  null 

*nd  void."     Now,  there  as  here,  it  might  be  said  that, 

'^^ding  the  whole  together,  we  cannot  but  suppose 

^J^t  in  all  probability  the  maker  of  this  deed  intended 

^  the  irritant   clause  that  the  prohibitions  in   the 

former  part  of  the  deed  should  be  completely  fenced. 

"^Imbly  he  did  not   know  the  effect  of  the  words 

"Which  he  was  using  ;  but  the  question  is,  wliat  is  the 

^'^^^^^^g  of  these  words,  "  all  which  deeds,  debts,  and 

*^ttactions  are  declared  null  and  void  "  ?    Did  they 

^tend  to  deeds,  whereby  the  estate  was  alienated  ? 

^^  CJourt  held  that  they  did  not,  but  that  they  only 

s  2 
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w. h.'b.'ogilvy  referred  to  the  immediate  antecedent:  it  appeals 
The  me  that  it  is  extremeh"^  difficult  indeed  to  distiiunni 

Earl  of  Airue.  ^  ^ 

Lord  ck^cciior's  ^^^*  ^^^  ^^^^  ^^®  prcscnt  case. 

opnton.  Then  there  was  the  case  of  Lang  v.  Lang^  "whii 

came  before  this  House  about  fifteen  years  ago ;  i 

that  case  the  prohibition  was  in  the  same  way  again 

selling  and  contracting  debts;  and^  as  here,  again 

doing  or  committing  any  act  or  deed  whereby  fo 

feiture  should  be  incurred ;  then  the  irritant  dao 

was,  "  if  they  do  in  the  contrary  "  (that  would  cov» 

anything)  "it   is   declared  that  aU  such   debts  ai 

deeds  shall  be  void/'  and  the  House  held,  reversu 

the  judgment  of  the  Court  of  Session,  that  althouj 

the  irritant  clause  began  "  if  they  do  in  the  contraij 

that  is,  if  they  do  any  of  those  things  in  the  contrar 

yet,  inasmuch  as  it  went  on  to  say,  "  it  is  dedan 

that  all  such   deeds  and  debts  shall  be  void,"  t! 

meaning  was,  if  they  do  in  the  contrary  in  respe 

of  any  such  deeds  or  debts,  and  that  consequent 

the  irritant  clause  only  applied  to  the  latter  memb 

of  the  sentence,  namely,  the  doing  or  committiDg  ai 

act  or  deed  whereby  forfeiture  should  be  incurred. 

Then,   my    Lords,    the    latter  case   of   Lumsd* 

V.  Lumsclen  was  supposed  in  some  respect  to  ha 

shaken  the  authority  of  those  prior  cases ;   thong 

as   I   have  already  stated,  I  think  it  did  no  sa 

thing.     In  that  case  there  was  a  prohibition  agaii 

selling,   contracting  debts,   or  doing  any  other  a 

civil  or  criminal,   whereby  forfeiture  should  be  i 

curred  ;  then,  contrary  to  what  I  believe  is  the  nst 

form  in  these  deeds,  the  resolutive  clause  preced 

the  irritant  clause ;    but  I  suppose   that  makes  i 

difference  in  the  effect  of  the  clause.     After  bavin 

stated  that  if  any  of  those  acts  were  done  the  titi 

of  the  parties  should  come  to  an  end,  the  irritafl' 

clause  proceeded,  "  and  if  any  of  these  acts  are  dofl^ 


Lord  Ckameeltor's 
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le  debts  and  deeds  of  the  said  heirs  made  or  w.ilb^ogiltt 
ed  before  or  after  their  succession  shall  be  null  the 

iroid.  But  the  language  of  the  prohibitory 
s  in  that  case  was  not  at  all  the  same  as  it  is        op^'^^- 

There  was  nothing  to  which  you  could  impute 
and  deeds ;  if  you  applied  it  at  all  to  what  pre* 
,  that  did  not  govern  the  whole,  and  therefore 
ave  not  that  to  guide  you  in  respect  of  the  con- 
ion  of  the  word  "  deeds ''  in  that  case  which  you 
in  the  other  cases,  namely,  that  is  coupled  only 
the  expressions  found  in  the  last  member  of  the 
jitory  part  of  the  deed,  which  prohibits  the 
itting  or  doing  any  other  hci  or  deed  whereby 
ure  should  be  incurred. 

other  case  cited — ^that  of  Anstrviher  v.  Anatrvt^ 
%) — which  occurred  in  the  same  Session  of  Par- 
at,  is  open  to  a  similar  observation,  namely,  that 
was  no  mention  of  deeds  at  all,  except  as  might 
iplied  in  the  terms  of  the  prohibition  against 
.tion.  Consequently,  when  it  says  that  all  deeds 
be  void,  it  must  refer  to  those  deeds  whereby 
f  those  objects  were  eflTected. 

Lords,  under  these  circumstances  I  have  no 
tion  in  at  once  moving  your  Lordships  to  affirm 
idgment  of  the  Court  of  Session, 


•d  St.  Leonards  :  ,^,  ^Lor^^,, 


Lords,  I  entirely  concur  in  the  opinion  which 
ist  been  expressed  by  my  noble  and  learned  fiiend. 
jider  this  case  altogether  concluded  by  the  autho- 
;  and  I  confess  that  I  never  have  been  able  to 
^ain  the  slightest  doubt  upon  it  from  the  first 
int  that  it  was  opened.  It  is  not  the  rule  that 
Scotch  entail  you  may  not  give  to  the  words  their 
al  import;  but  the  rule  is,  that  if  words  are 

(a)  2  BeU,  App.  Ca.  242. 


optnton* 
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Hon. 
W.  H.  B.  Ogilvy 

«.- 

Earl  op  Aielik. 

Lord 

St.  JAonards* 

opinion* 


used  in  an  ambiguous  or  imcertain  sense,  you  caimo 
fix  upon  them  a  sense  which  will  take  from  iheaoi 
freedom  which  the  other  parts  of  the  entail  may  haTi 
given.     It  stands  as  a  rule  by  itselt     It  is  not  i 
general  rule  of  construction  applicable  to  all  cases 
and,  therefore,  to  argue  a  case  of  this  sort  upon  ih 
mere  general  rules  which  are  applied  to  general  cases,  i 
really  profitless,  because  we  are  bound  now  by  the 
established  in  Scotland  and  by  this  House  as  the  la 
of  Scotland,  and  I  must  say  that  nothing  could 
more  unjust,  as  regards  the  Courts  of  Scotland, 
first  of  all  to  coerce  them,  as  this  House  has  done, 
establish  a  certain  rule,  and  then  when  they  act  u 
that  rule  to  turn  round  and  find  fault  with  the  o(^ 
struction  which  this  House  itself,  by  its  decisionB, 
forced  upon  the  Courts  of  Scotland. 

Now,  my  Lords,  let  us  look  at  the  cases  of 
V.  Latig  and  Murray  v.  Mui^^ay,  which  have  been 
often  referred  to,  and  which  have  been  most  relied  upo 
It  is  mere  pedantry  to  so  through  all  the  cases  nc^ 
it  was  ver-portant   somelhort  time   ago. 
it   is  no  longer  important      Let  us  take  the  Ijls^ 
two  cases ;  and  let  us  begin  with  the  case  of  MuV" 
ray  v.  Murray,     That  case,   it  is  supposed,  autho- 
rizes this  Appeal,  but  it  really  does  not  touch  it    Ifie 
first  prohibition   in   that   case   was   against   selliog, 
alienating,  or  disponing ;  and  afterwards,  in  the  irri- 
tant clauses,  the  word  ''  selling  "  was  dropped;  audit 
is  perfectly  clear,  that  unless  that  was  used  as  a  par- 
ticular term  standing  by  itself,  and  admitting  of » 
particular   construction,   the  word    '^  alienating "  of 
itself  would  include  the  word  "selling ;"  and,  there- 
fore, when  the  party  had  said,  I  will  prohibit  you&om 
selling  or  alienating,  and  if  you  do  alienate,  sadi  and 
such  will  be  the  consequence,  surely  it  comprehended 
that  which  was  an  alienation,  although  it  could  nofc 
be  particularly  named  as  an  act  of  sale ;   and  this 
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most  wisely  in  my  judgment,  relied  upon  that 
ciroimistanoe  as  giving  a  construction  to  the  whole  in- 
stirmament ;  and,  therefore,  I  do  not  consider  that  case 
as  Wki  all  touching  the  point  which  is  now  before  your 
Xx>x-dshipB. 

"Now,  my  Lords,  if  we  look  at  the  case  of  Lang 

^.  J[tangy  I  think  it  will  show  us  as  nearly  as  anything 

do,  what  the  construction  is  in  these  singular 

In  that  case  the  decision  of  the  Court  of  Ses- 

^oxi.  was  reversed  upon  both  points,  both  upon  the 

prolnbitory  clause  and  also  upon  the  irritant  and  reso- 

lut^^e  clauses ;  and  though  the  words,  no  doubt,  begin 

in  cc  way  which  would  rather  lead  you  to  suppose  that 

it  ^^^uld  hit  the  case,  "that  it  shall  at  no  rate  be 

^owable  to  the  said  Gabriel  Lang,  my  son,  nor  any 

^  ^lie  substitutes  above  named  called  to  the  succession 

^   'fche  lands,  and  others  before  conveyed,  to  sell  off  or 

^^^pose  upon  any  part  of  the  lands  and  subjects  before 

^^'^i^XMmitted,  nor  to  contract  debt  or  do  any  other 

"^^k1  whereby  the  said  lands  and  subjects  may  be  ad- 

J^^^ed  or  evicted  from  the  succeeding  members   of 

^^t^l,  or  their  hopes  of  succession  thereto  in   any 

^^^tsure  evaded,  and  if  they  do  in  the  contrary"  (cer. 

**i^w^ly  those  are  strong  words,  which  would  seem  to 

^"^^^XHiy  the  whole  of  the  preceding  prohibitions),  "  it 

^   ^Xedared,  in  the  first  place,  that  all  such  debts  and 

8  shall  be  intrinsically  void  and  null,"  and  so  on. 


^^"t;  those  words,  which  would  seem  to  embrace  all  the 
^''^^^liibitions  in  the  deed,  were  held  to  be  contracted, 
cut  down,  and  explained  by  the  subsequent  words, 
i  "  all  such  debts  and  deeds  shall  be  intrinsically 
and  null."     That   case,  therefore,  decided  this. 


i 


^'^^t  if  the  prohibition  extends  to  the  three  points — 

^^nation,  altering  the  succession,  and  so  on,  and  debts 

^^-^  then  you  confine  your  irritant  clause  to  the  same 

''^^^Tds  as  are  in  the  prohibition — ^it  shall  not  extend 
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beyond  the  precise  words  whidi  axe  used  in 
prohibition,  and  even  those  words  which  preoed^xl 
the  word  "debts,"  and  so  on,  were  held  not  to  adm.'Zt 
of  their  general  sense  so  as  to  include  all  the  prob.  Jl« 
bitions. 

Now,  my  Lords,  let  us  just  see  how  this  very  sixx- 
gular  rule  of  construction  applies  to  the  case  no'^nr 
before  your  Lordships.     The  prohibition  is  here  in  tlxe 
usual  form  against  any  act  which  would  break  HxB 
succession  or  burden  the  estate;   and  then  comes    Jt 
particular  prohibition  against  incurring  debts.     Then 
come  these  words  after  the  prohibition  against  ixi- 
curring  debts,  "  nor  to  do  or  commit  any  other  feet  or 
deed,  civil  or  criminal,  by  which  the  foresaids  lands 
and  estate,  or  any  part  or  portion  thereof,  may  Ije 
apprised,  adjudged,  evicted,  or  fore&ulted  firom  theni 
or  any  of  them,  or  whereby  the  order  of  succession  i^ 
the    tenns  of  the  tailzie  above   mentioned  may  l>® 
anywise  hindered,  diverted,  frustrate,  or  interrupted-'' 

Now,  let  us  stop  there  for  a  moment,  and  ask  wha*i 
this  last  clause  means  ?     It  is  not  "  to  do  or  commit 
any  other  fact  or  deed,  civil  or  criminal,  by  which  tl»^ 
foresaids  lands  shall  be  forefaulted,^'     These  words  aX^ 
in  contradistinction  to  the  first  words  of  the  prolii" 
bition  against  acts  which  shall  alter  the  succession' 
and  so  on, — for  these  are  deeds  in  the  technical  sens^ 
of  the  word.     You  will  find  that  explained  veiy  sati^* 
factorily  by  Lord  Cuninghame  in  the  judgment  whicjl* 
is  printed  in  the  Appendix,  in  these  words  ;  he  say^ 
"  I  conceive  the  present  to  be  a  dear  case  upon  tb^ 
authorities,  which  must  be  respected  in  the  dedaioX^ 
The  legal  construction  of  the  term  '  facts  and  deed^ 
in  irritant  clauses,  when  in  immediate  connexion  tat^ 
juxtaposition  with  the  same  words  in  the  dose  of  Hx^ 
prohibitory  clauses  referring  to  *  facts  and  deeds,  fi^ri^ 
or  criminal,  by  which  the  lands  may  be  apprised  o^ 
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evicted/  &a,has  been  so  often  construed  to  apply  only  to  ^^  ^  "**  ooitvr 

poUiical  and  criminal  forfeitures,  that  a  different  inter-  the 

pietationy  comprehending  all  the  antecedent  branches  of 

ite  prohibitory  clauses,  is  now  out  of  the  question."     ^''^S^f** 

TkoBe  words,   therefore,    evidently  mean   something 

totally  distinct  from  the  execution  of  a  deed  in  the 

sense  of  an  instrument.     This  clause  is  "  to  do  or  com- 

nut  a  feet  or  deed,"  that  is,  to  do  a  thing  or  an  act 

▼tich  shall  lead  to  forfeiture,  and  it  really  does  not 

^bxace  in  that  sense  anything  in  the  shape  of  a  deed, 

when  we  are  using  the  term  in  the  sense  of  a  legal  instru- 

^'^^xxt    Then  that  is  followed  by  the  irritant  clause, — 

"and  in  case  it  shall  happen  the  said  Mr.  John  Ogilvy," 

^i^o  is  the  institute,  "  or  the  heirs  male  of  tailzie  and 

P^visions  foresaids,  to  do  and  commit  any  such  deeds." 

To  ^^hat  deeds  does  that  refer  ?    Why,  the  last  prohi- 

Wtion  is,  if  they  shall  "  do  or  commit  any  other  fact  or 

"®'^^t3,  civil  or  criminal ;"  and,  further,  the  words  here 

^iB^cS,  '^  in  case  it  shall  happen'*  that  he  shall  "  do  and 

ooxxxmit  any  such  deeds,  or  contract  such  debts,"  seem  to 

wstain  this  view.     Now,  there  you  have,  at  once,  a  clear 

^JStinction  drawn  by  the  framer  of  this  instrument 

^t^ween  doing  a  deed,  civil  or  criminal,  which  should 

*ttxount  to  the  destruction  of  the  entail,  and  the  ques- 

tioxx  of  a  debt  caused  by  contract,  or  by  the  dealings 

of    t;he  person  taking  under  the  entail  and  so  created 

^   ^  be  a  burden  upon  the  estate.     They  are  put, 

^©i^fore,   in  clear  contradistinction   the   one  to  the 

otJier. 

Then,  my  Lords,  what  is  this  clause  ?  Why,  it  is 
i^apossible,  in  my  apprehension,  that  there  can  be 
^^y  doubt  about  the  construction  of  it ;  because  the 
^"^tant  and  resolutive  clauses,  instead  of  beginning 
^  t-he  order  in  which  you  find  the  acts  in  the  prohi- 
bition, which  begins  with  altering  the  succession,  and 
^  ^n,  are  so  framed  as  to  take  up  the  last  act,  namely, 
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w  H "b^ugilvv   "  ^^^  doing  or  committing  any  fact  or  deed,"  (whi. 

T^B  would  be  those  deeds  to  which  I  have  referred,  whi^db 

—  would  lead  to  a  forfeiture.)  "  civil  or  criminal,  or  coxi- 

^''J^^f'^     tract  such  debts."     Where  do  you  find  that  in  fclie 
prohibition  ?     Why,  immediately  before  the  last  clauisey 
prohibiting  the  doing  or  committing  any  other  £act  or 
deed,  civil  or  criminal ;  so  that  instead  of  beginnixx£f 
with  the  things  prohibited  in  the  order  in  which  yon 
find  them  in  the  prohibitory  clause,  this  clause  takes 
up  the  last  act  prohibited,  goes  back  to  the  one  imme* 
diately  preceding  it,  and  there  stops ;  and,  therefore^ 
the  prohibitions  being  numbered  one,  two,  three,  four, 
they  prohibit  number  four ;  they  go  back  to  number 
three,  and  they  prohibit  that,  and  they  foiget  or  do 
not  mean  to  prohibit  number  two  and  number  one. 

The  result,  therefore,  is  that,  not  only  according  to 
its  true  construction,  but  clearly  and  imquestionably, 
according  to  the  construction  established  by  this  Hbose 
in  regard  to  Scotch  instruments  of  this  nature,  tlus  is 
a  case  which  admits,  in  my  apprehension,  of  not  a 
particle  of  doubt.  This  is  an  Appeal  which  I  think 
ought  not  to  have  been  brought  after  the  demon 
which  had  been  come  to ;  and,  therefore,  I  entiidy 
concur  with  my  noble  and  learned  friend  in  advisiog 
your  Lordships  to  dismiss  this  Appeal  with  costs. 

Interlocutors  ajffti^ied  with  costs. 

Grahame,  Wee&is,  and  Grahamk 


CASES   IN   THE   HOUSE   OF   LORDS.  273 


l^URSELL, Appellant. 

:^£WBIGGING   ET  AL.,     ....    Respondents. 

^'^••^frMcA'on — r«^.— Circumstances  in  which  it  was   ^'VS'****! 
«^d  (affirming  the  decison  of  the  Court  of  Session)  that 
^X^e  beneficial  enjoyment  of  a  trust  fund  was  not  post- 
Ironed  or  suspended  until  certain  debts  and  annuities 
enlarged  upon  it  were  paid. 
^^9uion  ▼.  JohnsUm  commented  upon. 


•.  Rclt  and  Mr.  Anderson  for  the  Appellant. 

ie  SoUcitor  Oeneral  (a)  and  Mr.  R,  FaJ/mer  for 
^^    Respondents. 

"Aki  the  close  of  the  argument  on  behalf  of  the  Ap- 
P^lXant  the  Lords,  without  hearing  the  Respondents' 
«>'«x:iisel,  delivered  the  following  opinions  : — 

e  LOBD  CHANCET.LOR  (b)  : 

J  Lords,  this  case  may  appear  to  your  Lordships  opinion. 
*t  first  somewhat  complicated  (c).  It  certainly  is 
iw>'t  at  the  first  blush  quite  clear  and  intelligible ;  but 
I  xnust  confess  that  from  the  moment  that  I  fully 
<»xxiprehended  it,  I  have  not  entertained  any  doubt  as 
^    "the  decision  to  be  pronounced. 

iTie  question  is,  at  what  time  the  interest  in  this 
^t^te  vested  in  Dr.  John  Pursell,  or  in  what  event 
^^xxdng  his  life  the  terms  of  the  deed  intended  it  should 
^fest;  m  him. 

The  gift  is  upon  trust,  in  the  first  place,  to  pay  the 
te\>t8  of  the  testator,  a  trust  which  has  been  kept  out 

(a)  Sir  R.  BethelL  (b)  Lord  Cranworth. 

v^^  It  is  reported  very  fully  in  the  Second  Series,  vol.  xv,  p.  4S9. 
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pl-bmll        of  view  in  the  argament ;  secondly,  to  pay  oerte 
^'^™al/'^"      annuities  to  certain  individuals   or  the   survivor 
Lord  Sailor's  them,  and,  subject  to  the  payment  of  those  debts  a; 

opinion*  "  *     " 

annuities,  for  the  benefit  of  the  settlor  or  testator 
his  lifetime,  and  at  his  death  the  annuities  are  to 
increased  in  a  certain  manner,  and  after  that  the  estc 
is  given  to  Dr.  John  PurselL 

Ur.  Pursell  being  the  survivor,  came  into  possessi* 
in  1814?,  and  enjoyed  the  property  till  his  death.  T 
question  is,  whether  during  that  time  the  estate  h 
vested  in  him  or  not  ? 

The  argument  is,  that  because  there  were  certain  trus 
to  pay  certain  annuities,  by  some  supposed  rule  of  tii 
Scotch  law  bearing  analogy  to  the  rules  of  the  Englia 
law,  this  estate  was  not  to  vest  in  him  unless  he  live 
after  the  time  when  all  these  annuities  had  ceased  t< 
be  payable.  Of  course  it  is  competent  to  a  testator  o 
settlor  to  make  a  settlement  so  framed ;  but  there  i 
no  reason  for  saying,  that  because  the  testator  is 
tended  to  charge  his  property  with  reference  to  ih 
amount  of  annuities  of  40{.  a  year,  and  certain  otbe 
annuities,  that  therefore  the  estate  was  not  to  go  t 
any  one  until  those  annuities  had  ceased.  If  that  ha 
been  his  intention,  it  ought  to  have  been  clearly  es 
pressed,  and  might  have  been  carried  into  effect 

Now  there  must  be  some  rule  of  law  in  Scotland  a 
there  is  in  our  Courts, — a  rule  very  familiar  to  you 
Lordships, — with  reference  to  cases  in  which  there  is 
fund  or  estate  left  to  a  party,  or  a  succession  of  partic 
duiing  their  lifetime,  and  afterwai*ds  to  other  survivoi 
or  children.  The  question  has  frequently  arisen  whetlK 
the  children  are  such  as  shall  answer  the  descriptio 
given  at  the  death  of  the  pei'son  who  speaks.  On% 
nally,  I  think,  the  ruling  of  the  Courts  was  that  tbe 
were  to  be  children  living  at  the  time  of  the  deaA  < 
the  testator.     Certainly  that  has  been  a  good 


CASES  IN   THE   HOUSE   OF   LORDS.  27o 

modified.     The  meaning  is  now  generally  assumed  to        pi  r«ell 
be  that  which  common  sense  suggests,  viz.,  the  mean-     ^^'J^al.'*'^ 
ii^  of  the  person  who  speaks.     I  do  not  think,  how-  j^rd  ck^cettors 
ever,  that  that  rule  applies  to  this  case  ;  for  I  put  it  to 
the  learned  Counsel  who  argued  the  matter  on  behalf 
of  the  Appellant,  what  construction  he  put  on  the 
Qninto  clause,  which  is  in  these  words :  "  After  exe- 
cuting the  purposes  of  the  trust,  the  free  residue  of 
tlie  trust  funds  shall  pertain  and  belong  to  the  said 
Dr.  John  Warrock  Pursell  and  the  heirs  whatsoever  of 
tisbody  ?"     And  Mr.  Anderson  said  fairly  enough,  I 
interpret  that  to  mean  that  they  are  to  pay  the  funds 
to  Dr.  John  Pursell  when  the  purposes  of  this  trust 
k*ve  been  performed.     My  Lords,  as  it  turned  out, 
forty  years  elapsed  before  those  purposes  were  per- 
fonned    To  whom,  then,  are  the  funds  to  go  ?    To 
^0  heir-at-law  clearly,  so  much  as  was  undisposed  of. 

The  argument  of  Mr.  Anderson  is,  that  there  was 

^^  gift  at  aU ;  that  you  are  to  regard  this  as  a  trust 

^hject  to  what  is  called  in  England  a  life  estate,  or 

■^    Scotland  a  biurden  of  the  life  estate,   and    that 

^^-  I^ursell  did  not  take  it  and  never  could  take  it 

^^*il  the  death  of  the  annuitants.     And  that  is  not 

^  5    according  to  their  theory,  he  is  not  to  take  it 

^  a,ll  the  debts  are  paid. 

^lie  case  appears  to  me  to  lie  in  so  very  narrow  a 

^^lU. jiass  when  looked  at  closely,  that  I  think  I  should 

^^t  \3^  justified  in  making  further  observations  upon 

^^cept  to  advert  to  one  or  two  of  the  authorities,  to 

7^^"^  that  they  are  inapplicable  to  this  case.     This 

"tlie  case  of  an  annuity ;   but  suppose  it  were  a 

^^'^^^nt,  40Z.  a  year  is  given  to  the  liferenter,  and 

^i,  is  set  apart  to  go  to  the  children  after  the  death 

^   ^he  liferenter.     The  liferent  is  given  to  one  party. 

^^  capital  of  800?.,  after  the  death  of  Catherine  Pur- 

^•1,  is  to  go  to  a  certain  class  of  persons  who  are 


o^fmton. 
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TvMiXLL       named.     Then  the  question  is^  does  it  mean  pemox] 
^^hmS"*"     answering  to  that  description  on   the  delitli  of  "tb 
Lord  ammeeiior'i  Settlor  OF  on  the  death  of  the  liferenter  ?    I  shoiali 

say,  upon  principles  analogous  to  those  which  WLn 
acted  upon  in  our  Courts  in  England,  it  would  mean 
those  who  were  alive  at  the  death  of  the  liferenter. 

In  Johiiston  v.  Johnston  (a),  26Z.,  which  was  called 
an  annuity,  was  given  to  the  niece  of  the  settlor,  and 
5002.  was  set  apart,  which,  upon  the  death  of  the 
niece,  was  to  be  given  to  a  certain  class  of  pei8(MD& 
The  question  was,  did  that  mean  a  class  who  were 
alive  at  the  death  of  the  settlor  or  at  the  death  of  the 
liferenter  ?    It  was  held   to   mean  persons   alive  at 
the  death  of  the  liferenter,  and  that  a  sum  was  to 
be  set  apart  to  meet  and  provide  for  the  event  tiiere 
contemplated. 

But  it  appears  to  me  that  although  this  doctrine  of 
suspending  may  be  made  applicable  to  the  case  of  a& 
annuity  as  well  as  to  that  of  a  liferent,  it  reqnins 
much  stronger  language  to  satisfy  your  Lordships  thft^ 
there  w&s  an  intention  to  suspend  in  the  case  of  i>^ 
annuity  than  in  that  of  a  liferent.  It  would  be  pf^ 
posterous  to  contend  that  because  Dr.  Fursell  wbb  to 
pay  in  402.  a  year  to  his  sister  during  her  life,  theiO' 
fore  he  was  to  have  no  enjoyment  whatever  of  M* 
property,  and  there  was  no  gift  to  him  at  all,  except 
subject  to  the  interest  of  the  liferenter.  It  iqppetf* 
to  me  that  the  Appellant  has  contended  for  sometbisS 
which  is  untenable.  To  suppose  that  this  property 
was  to  be  kept  suspended  until  all  the  debts  and  vX 
the  annuities  were  paid,  seems  preposterous.  Not  only 
no  principle  leads  to  such  a  conclusion,  but  there  ^ 
no  authorities  which,  in  my  opinion,  ought  to  ^^ 
fluence  your  Lordships  to  disturb  the  interlocutor  OJ 

(a)  9  June  1840,  2ad  Series,  vol.  ii.  p.  1038. 
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tie  Court  below  carrying  out  the  express  intention  of       pumku. 
^^  ^ords  of  this  instrument.     I  shall  therefore  move,       "m'IL'*'*^ 
pur  Lordships,  that  the  interlocutor  of  tlie  Court  LordaaneeUor's 

-  *    '  opinUm. 

Wov  be  affirmed. 
The  Lord  St.  Leonards:  Lord 

^  St.  Leonards* 

-My  Lords,  I  certainly  have  laboured  under  very  opinion. 
P^sd  difficulty,  notwithstanding  the  elaborate  argu- 
ffiont  at  your  Lordships'  bar^  to  discover  what  the 
pcKint  is  that  is  attempted  to  be  insisted  on  in  tliis 
case.  I  take  it  that  it  is  only  sufficient  to  glance  at 
iliid  will  to  see  that  there  ought  never  to  have  been 
Uk  ctppeal  brought  to  this  House  on  the  points  which 
lut'v*^  been  so  elaborately  argued. 

.As  to  the  intention  of  the  testator,  no  man  who  is 

ooniipetent   to  consider  this  will  can  entertain  the 

diglitest  doubt.     It  is  the  clearest,  the  most  explicit 

will  that  it  is  possible  for  a  man  to  make  without 

Tiaiiig  technical  expressions.     He  gives  the  property  to 

a  person  for  life,  subject  to  a  certain  annuity,  and 

Uciving  another  person  to  succeed,  he  gives  that  person 

dc&ring  the  life  of  the  tenant  for  life  an  annuity  ;  and 

wlien  the  tenant  for  life  dies,  he  directs  the  increase  to 

be  paid  by  the  person  whom  he  meant  to  succeed  to 

^6  estate.    The  idea  is  so  fixed  in  his  mind,  that 

before  he  has  given  him  the  property  to  enable  him  to 

P*y  the  annuities,  which  are  to  be  increased  on  the 

^th  of  the  tenant  for  life,  this  successor,  Dr.  Pur- 

^^y     is  directed   to  pay  these  annuities,   and  then 

^  donor  directs  that  the  surplus  shall  pertain  and 

^^^g  to  Dr.  Pursell.    Supposing  the  wiU  had  stopped 

^*^>   what  possible  doubt  could   have   arisen   that 

^*  I^ursell  would  have  taken  the  entire  fee,  subject 

*^  "tUe  conditional  limitation  over,  and  subject  to  the 

^^^ties  ?    Now,  does  anything  that  follows  weaken 

**^  t    On  the  contrary,  it  strengthens  it,  for  Dr.  Pur* 
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r. 

NcWBIGGIXt' 
£TAL. 

Lord 
St,  IjeommrtU* 

I'ptHi'rn. 


^ell  is  directed,  if  an  annuitj  should  amount  to  ia.ox 
than  40/.  to  one  of  the  surviving  annuitants,  hinmse 
to  become  bound  for  the  payment  of  that  amuutj 
and  to  secui-e  it  on  the  property  of  the  donor,   tlic 
pi-operty  in  settlement,  or  any  other  property.    H'ow 
could    you  fix  a  personal  obligation  on   a  man    to 
secure  an  annuity  of  40/.  a  year,  and  800/.  to  the 
children,    unless  you  had    first   given  to   that  man 
some  property  which  would  enable  him  to  perform 
the  obligations  which  you  impose  upon  him  ?    Inde- 
pendently of  the  question  as  to  the  time  at  wbidi 
the  40/.  a  year  became  payable  the  800/.  was  to  be 
paid  at  all  events ;  there  is  no  question  about  that 
Suppose  that  the  amount  had  never  reached  more  than 
38/.  a  year,  no  one  can  doubt  that  the  800/.  must  have 
been  secured  to  the  children.     The  donor  meant  th*t 
Dr.  Pursell  should,  when  he  came  into  possession  of 
this  property,  secure  the  40/.  a  year  to  the  annnitant 
and  the  800/.  to  the  children,  and  he  knew  so  peiftcUy 
what  he  was  dealing  with,  that  knowing  that  the  80O1 
might  not  become  ultimately  a  charge  on  this  propotyj 
he  gives  the  800/.  over  to  Dr.  Pursell  in  case  there 
should  be  a  failure  of  the  children  of  the  annuitant. 
Then  he  declares  in  the  clearest  terms  that  when  these 
tnists  are  performed  Dr.  Pursell  shall  take  the  annirifcy- 
The  wotds  are,  "that  after  executing  the  purposes 
of  the  trust  the  residue  shall  pertain  and  beloiig  to 
Dr.  Pursell   and  the   heirs   of  his  body,"  and  then 
with  limitations  over. 

Now  let  us  consider  for  a  moment  what  might  hav« 
hapi;ened  on  the  death  of  the  tenant  for  life.  H*^ 
moment  the  tenant  for  life  dies,  under  the  direction* 
here  in  so  many  words  in  this  instrument,  Dr.  Pond* 
woidd  have  taken, — at  all  events  that  must  be  coa- 
ceded, — so  much  of  the  property  as  was  not  exhausted 
by  the  annuities.    No  one  will  dispute  that  it  is  gifO& 
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uxn  in  80  maDy  words.  There  is  no  contingency, 
t  you  to  divest  him  of  that  because  the  fund  in- 
laes?  Are  you  to  take  away  that  which  has 
Midy  become  not  a  charge  but  beneficial  enjoy- 
nt?  Suppose  the  annuity  had  been  90L  a  year 
1  the  rental  1 OOL,  then  Dr.  Fursell  would  have  had 
tantly  lOZ.  a  year.  There  is  no  failure  as  to  that^ 
«pt  fidling  the  heirs  of  his  body ;  the  Appellant 
^our  Lordships'  bar  cannot  take  it;  it  is  vested 
'ond  a  doubt  in  Dr.  Fursell :  it  is  not  given  over. 
tat  are  the  Appellants  to  contend  for  ?  Is  it  that 
lose  there  is  an  annuity  which  might  or  might  not 
Ube  lifetime  of  Dr.  Pui'sell  have  attained  the  sum 
OL  a  year,  therefore  there  is  to  be  no  vesting.  No 
iing  of  what  ?  Of  so  much  as  would  represent  the 
uity.  How  much  is  that?  Which  part  of  the 
te  will  you  have?    Will  you  have  a  charge  or 

you  have  the  fee  itself?  It  is  perfectly  absurd, 
re  is  nothing  to  rest  the  argument  upon.  As  re- 
Is  the  intention  of  the  donor,  there  is  not  the 
aest  doubt  about  it. 

he  creation  of  this  trust  in  no  respect  alters  the 
(traction  of  the  instrument;  I  think  it  might 
ler  strengthen  the  view  which  I  woidd  advise 
r  Lordships  to  take  of  this  case,  because  the  same 
•on  it  made  a  trustee,  who  is  to  take  the  beneficial 
orest  in  the  property.  He  is  made  a  mere  trustee, 
ci  dear,  definite  rights,  and  your  Lordships  never 

by  the  law,  either  of  the  one  country  or  of  the 
sr,  alter  that  beneficial  interest 
'ases  may  arise  in  which  when  you  are  dealing 
b  the  conveyance  of  trust  property  you  may  so 
de  the  event  in  which  the  trustee  is  to  denude 
self  of  the  property,  as  to  show  that  you  meant 
)  person  to  be  left  out  at  the  time  the  particular 
is  done.     But  there  is  nothing  of  the  sort  in  this 
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dispositdon;  on    the   contrary,   personal  obligati^ 
are  imposed  on  Dr.  Porsell,  which  prove  that  he 
at  once  to  take  the  fee  of  this  property  in  order 
enable  him  to  answer  those  obligations  or  to  rej^ 
Iiimself  the  money  that  he  might  expend. 

In  this  country  an  argument  might  formerly 
been  raised  on  the  point  that  has  been  addressed 
your  Lordships,  but  happily  all  these  questions  hsk; 
been  set  at  rest  for  more  than  a  century.    What 
noble  and  learned  fiiend  said  is  true  enough,  tluE^i 
during    the    argument  the    learned    Counsel  nev^r 
touched  the  question  of  the  debts.    If  their  argumez^'t 
is  good  for  anything,  it  goes  to  the  question  of 
debts.    If  the  argument  of  the  Appellant  could 
maintained,  this  trust  could  not  Iiave  arisen  in  fiiYOU' 
of  Dr.  Pursell  until  the  debts  had  been  paid. 

There  seems  to  me  no  doubt  as  to  what  has  beexi 
the  law  of  England  for  a  number  of  years  upon  thi^ 
subject.  I  think  this  is  a  case  which  does  not  adsai^ 
of  the  shadow  of  a  doubt ;  it  is  a  case  which  I  wa^ 
surprised  to  hear  so  elaborately  argued,  because  i* 
does  not  admit  of  argument;  and  I  believe  it  ^ 
impossible  for  the  House  to  look  at  it  without  in^* 
mediately  coming  to  the  conclusion  that  the  decree 
of  the  Court  below  should  be  affirm^,  and  affirm^ 
with  costs. 


Interlocutor  affirToed  iviih  coate. 


Maitland  and  Graham. — Deans  and  Bogsb& 
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SCOTT  ET  AL., Appellants. 

SCOTT  ET  AL., Rebpondrnts. 

1855.* 
May  XWk: 

^^^^iruetian.  —  Nearest  relations.  —  HcUf -blood.  —  Circum- 
stanoes  in  which  it  was  held  (affirming  the  decision  of 
^e  Court  of  Session)  that  a  testator,  in  using  the  phrase 
'*  xiearest  relations/'  meant  to  include  children  of  his 
lister  by  the  half  blood. 

Tie  Solicitor  General  (a)  and  Mr.  Anderson  for  the 

>pellaiits. 

iTie  Lord  Advocaie  (6)  and  Mr.  Roll  for  the  Ke- 

>xidents  were  not  called  upon. 

The  Lord  Chancellor  (c)  :  ^^^t^^!'^^ 

i4y  Lords,  I  think  the  case  now  before  your  Lord- 
ipB'  House  is  one  that  admits  of  no  doubt. 
If  indeed  the  words  in  the  will  had  been  merely 
stfc  the  testator  gave  the  residue  to  his  '' nearest 
la-iions/'  without  more,  no  doubt  the  words  would, 
cording  to  the  law  of  Scotland,  mean  those  persons 
t^o  would  have  taken  in  event  of  his  intestacy.  But 
^e  the  question  is  not  who  would  take  in  the  event 
intestacy^  because  the  testator  has  been  his  own 
^teipreter  of  what  he  intended. 
It  is  plain  that  whatever  the  meaning  of  the  term 
^^arest  relations"  may  be  in  the  abstract,  it  is  here 
^^arly  and  expressly  to  be  understood  that  the  children 
^^  the  half-sister  should  be  included,  so  as  to  give  to 
ttte  children  of  the  brother  as  children  of  the  full  blood, 

(fl)  Sir  R.  Bethell.  (6)  Mr.  Moncreiff. 

(c)  Lord  Cranworth. 

T  2 
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SCOTT  ET  AL.     811(1  to  the  duldreii  of  the  half-sister  as  children  of 
scoTTw  AL.     iiajf  blood,  equal  shares.    Whatever  may  be  the 
^^J^M^^''  ing  to  be  attached  to  the  term  "  nearest  relations  **       i^ 

the  abstract,  here  the  testator  designates  them  aa    "^^ig 
nephews  and  nieces.    The  words  that  he  makes  us^       of 
are  these^  ''to  Hercules  Scott,  his  only  son^  ZfiOQL^  ^^-aid 
to  each  of  his  seven  daughters  the  sum  of  l,500Ew^    (^ 
Mrs.  Isabella  Boberfcson  Scott,  my  sisten,  5002^,  to  ^ct^ 
of  my  nieces  Jane  and  Helen  Robertson,  her  daugbt^ea^ 
300Z/^    He  calls  them  both  his  nieces     He  says,  '^  io 
Mrs.  Scott^  my  sister,  500!.,'^  plainly  intimating  tliai 
he  considered  her  as  being  in  the  same  cat^oiy  W2th 
his  brothers.     "  And  in  the  event  of  the  death  of  eitEs^^r 
of  my  said  nieces  both  of  these  legacies  to  go  to  tiM^^ 
survivor;  to  my  nephew  Captain  Gteorge  Roberto-c^**^ 
Scott  500/.;  to  my  nephew  Hercules  James  RobertB^^^** 
300Z.," — and  to  three  other  nephews,  naming  the 
300Z.  each.    And  so  he  goes  on  calling  them  all  nephei 
and  nieces,  as  well  those  who  were  the  children  by  tt^^^^ 
half  blood  as  those  who  were  the  children  by  the  who  - — •' 
blood.  ^ 

Without,  therefore,  going  further  into  the  case,        '^ 


seems   evident   that  the  testator  has  been  his  ot 
interpreter  of  what  he  meant  to  do,  and  has  sho^ 
clearly  that  by  "  nearest  relations''  he  means  th< 
whom  he  has  here  designated  as  being  his  n( 
relations,  and  whom  he  describes  as  being  the  childitf — ^^ 
of  his  brother  of  the  full  blood,  and  the  children  of 
sister  by  the  half  blood.     I  therefore  move  your  Loi 
ships    that  this    interlocutor    be  affirmed,  and 
Appeal  dismissed  with  cosU 

j^a  The  Lord  St.  Leonards  : 

'opinion.  My  Lords,  as  my  noble  and  learned  friend  has  tol 

your  Lordships,  this  is  a  simple  question  tumiog 
tirely  upon  the  words  of  this  wilL    The  testator 
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there  told  na  that  he  considers  his  relations  of  the  half     ^^«>"^^  ^• 
Mood  equally  with  those  of  the  full  blood  as  his  rela-      ^^JJ^  ^• 
tioii&    Indeed,  the  expression  he  uses  is  rather  more     \^^m^'^ 
in&rked,  perhaps,  in  the  one  case  than  in  the  other  ;  for 
^i^  speaking  of  the  children  of  the  brother^  he  speaks  of 
tbem  as  the  children  of  his  brother  so  and  so,  while  in 
speaking  of  the  children  of  the  sister  he  speaks  of  them 
as  his  nephews  and  nieces.     The  simple  question  in 
tbis  case  is,  whether  your  Lordships  can  possibly  ex- 
<^de  those  whom  he  has  described  in  the  plainest 
^CXDQS  as  relations  of  an  equal  degree  with  the  others. 
I  ihink  the  question  is  one  that  admits  of  so  little 
doubt  that  it  really  involves  nothing  in  the  shape  of 
ttgmnent,  and  therefore  I  agree  with  my  noble  and 
Ittoned  fidend  that  the  decision  of  the  Court  below 
should  be  aiSrmed  with  costs. 

Interlocutor  affirrned  ivitk  coats. 
RiCHABDsoN^  Loch,  and  McLaxjein. 
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MILLER, Appellant. 

MARSH  ET  AL., Respondents. 

Death-bed — Deed  of  Revocation, — The  law  of  death-bed 
docs  not  apply  to  a  deed  of  revocation  execated  under 
a  power  taking  off  fetters,  but  creating  no  new  estate.  ,' 

By  deed  of  entail  dated  3d  March  1829,  William 
Henry  ililler,  Esquire,  gave,  granted,  and  disponed  his 
estate  of  Craigiutinny  to  certain  heirs  of  taillie,  whom 
Jailing  to  certain  heirs  of  tallie  named  by  him  in  a 
deed  of  nomination  mentioned  in  the  said  deed  of 
entail  as  of  the  same  therewith. 

The  deed  of  entail  contained  the  \isual  prohibitory 
irritant  clauses  of  strict  entails  in  Scotland;  ^jA 
furthermore,  it  contained  a  special  clause,  whereby  the 
settlor  reserved  power  to  himself  to  alter  or  revoke  the 
same  in  whole  or  in  part. 

The  relative  deed  of  nomination  was  duly  execute^ 
along  with  the  said  deed  of  entail,  and  both  instr^' 
ments  appeared  to  have  been  dulj'  recorded.  Infc^ 
ment  likewise  followed. 

On  the  30th  October  1848,  the  settlor  execute^*.  * 
deed  of  revocation  imder  the  power  reserved.    On  * 
following  day  he   departed  this  life.     The  questi^^ 
was,  whether,  having  regard  to    the  law  respecfc*^ 
death-bed  dispositions  in  Scotland,  this  deed  of  re^^^ 
cation  was  valid  ?     On  this  head  Mr.  Erskine  sta^*^ 
that  the  Scotch  law,  "  from  its  jealousy  of  the  we^' 
ness  of  mankind  when   under  sickness,  and  of  tb^ 
.  importunity  of  friends  in  that  conjuncture,  has  decta^ 
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that  all  deeds,  if  they  be  granted  by  a  person  on 
death-bed,  to  the  doTnage  of  the  heir,  are  ineffectual^' 
But^  by  the  Act  of  1696,  c.  4?,  a  reduction  ex  capite 
4rfi  ia  excluded,  if  the  settlor  be  proved  to  have  lived 
^ty  days  after  having  executed  the  deed 

Til©  present  action  of  reduction  was  brought  by  the 
heir-at-law  of  the  settlor  to  have  the  deed  of  revocation 
«t  aside,  under  the  head  of  death-bed. 

Oa  the  7th  July  1852,  the  Lord  Ordinary  Wood 
wpeUed  the  reasons  of  reduction,  and  explained  the 
grouiiciB  of  his  decision  in  a  note,  which  was  partly  as 
foDowB : 

**  *he  whole  question  resolves  in  this — Ist,  WTiether  the  entail 

^'^  competently  be  freed  from  the  prohibitions,  limitations,  and 

™*wtion8,  and  yet  remain  a  valid  and  effectual  disposition  of  the 

•"^  ;  and  2d,  Whether  this  could  competently  be  done  on  death- 

"^'     Upon  the  first  point,  the  Lord  Ordinary  finds  no  authority 

^  I^iiiciple  to  satisfy  bim  that  there  is  any  incompetency  in  dis- 

^'^^'Sing  the  prohibitions  and  fetters  of  a  tailzied  destination,  with- 

^^  ^juiy  to  the  disposition  and  conveyance  in  the  deed  of  entail, 

^  ^hat  they  shall  remain  valid  and  effectual  as  such,  and  the  lefj^al 

'^'^t  thereby  produced  be,  that  the  heirs  shall  be  entitled  to  take 

^  Estate  as  a  fee-simple.    And  if  so,  the  Lord  Ordinary  is  further 

^  *^pinion  upon  the  second  point,  that  the  power  or  competency  of 

^^  revoking  and  discharging  the  prohibitions  and  restrictions  is 

'^  Unpaired  by  the  circumstance  of  the  deed  of  re\'ocation  being 

^*^<^ted  on  death-bed." 

-■^o  this  decision  the  Lords  of  the  First  Division,  on 

^  Ist  July  1853,  adhered ;  the  present  Appeal  was 
^  Consequence. 

-^^i*,  RoundeU  Palmer  and  Mr.  Buchanan,  for  the 
l^P^llant,  chiefly  relied  on  Crawfard  v.  Coutta  (a). 

"*^e  Solicitor  OeneraZ  (6),  IVIr.  Rolt,  and  Mr.  Ander- 
^^  Were  not  called  upon. 

"^he  Lord  St.  Leonards  : 

^y  Lords,  this  is  a  mere  question  of  Scotch  con- 
veyancing ;  the   positive  rule  is   that  if  there  be  a 
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power  to  revoke,  and  that  power  is  exercised  on 
death-bed,  that  revocation  is  a  good  one ;  at  the 
time  the  law  of  Scotland,  or  its  form  of  oonveyaneixi^, 
denies  to  the  same  instrument  the  power  of  creai;izi|r 
any  new  estates  or  even  the  same  estates  which  ^v^ere 
in  the  original  instrmnent. 

Now,  in  this  particular  case  there  was  an  origina/ 
instrument,   with   all  the  prohibitory,   irritant,   and 
resolutive  clauses,  and  all  proper  fences.    After  the 
grantor's  own  estate  and  the  heirs  of  his  own  body 
had  ceased,  he  reserved  the  power  of  nominatioiv 
and  he  exercised  that  power  of  nomination  in  a  way 
which  is  free  from  all  objection.    The  way  in  which 
the  case  has  been  argued  at  the  bar  is,  not  that  there 
was  any  objection  to  the  deed  of  nomination,  but  thafc 
the  subsequent  revocation  altered  the  character  of  the 

• 

estates  which  had  been  so  introduced  by  the  nomi- 
nation ;  and  that  those  estates  could  not  have  been 
so  introduced  originally  under  the  original  deed. 

Now,  the  simple  question  is,  whether  under  thi^ 
power  of  revocation  this  gentleman  did  or  did  not 
create  any  new  estates.     That  he  had  the  power  to 
revoke  all  the  estates  if  he  thought  proper,  nobodj 
disputes.     That  he  had  the  power  to  revoke  all  iJ*^ 
prohibitory,  irritant,  and  resolutive  clauses  nobody  wi^ 
dispute.     He  might  have  revoked  the  whole,  and  if  I^^ 
had  done  so,  then  of  course  the  authorities  would  ha^ 
compelled  your  Lordships  to  decide  that  he  could  nC^ 
create  any  new  estates,  or  not  even  the  same  estates^^ 
according  to  some  of  the  cases,  by  a  death-bed  dispos^-^ 
tion.     But  the  gentleman  who  prepared  this  instnunenr--^ 
seems  to  have  been  rather  too  astute  in  the  practice 
conveyancing  for  the  Appellants ;  for  instead  of 
that  mode  which  would  have  been  £a.tal  to  the  dispo--^^ 
sition  he  was  making,  he  very  acutely  left  the  estatc^^ 
precisely  as  he  found  them  in  the  original  settlement 
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ihe  deed  of  nomination.  Taking  those  deed  s 
ither  as  constituting  the  settlement,  he  do  e  s 
iooaly  revoke  all  the  prohibitory,  irritant,  and 
s  clauses,  and  all  the  fetters ;  in  short,  he  re- 
e  fetters  but  leaves  the  estate.  Where  is  the 
to  that  ?  He  does  not  attempt  to  create  any 
le  leaves  the  estates.  But  then  the  Appellants 
LS  altered  the  character  of  the  estates.  My 
^  has  not  altered  the  character  of  the  estates, 

this  way,  that  he  has  removed  the  fetters 
3  had  a  perfect  right  to  remove.     Nobody 
his  right  to  remove  the  fetters,  and  nobody 
ute  it.     Then  the  estates  remain,  and  the 
'ere  to  go  according  to  their  destination.     But 
J  be  alienated  and  taken  in  a  difTerent  way, 
;    Why  ?   Because  the  fetters  have  been  re* 
But  he  had  a  right  to  remove  the  fetters,  and 
es  which  are  now  perfect,  existing  under  these 
inal  instruments  not  revoked,  will  take  effect 
losedeeds,  and  not  in  any  manner  whatever 
of  the  death-bed  disposition.     The  death-bed 
Dn  was  good  to  remove  the  fetters,  and  it  was 
Lve  with  regard  to  the  estates  created. 
Drds,  I  think  the  point  lies  in  a  nutshelL    It  is 
dear  that  it  admits  of  no  doubt.     In  my  ap- 
on  it  is  a  mere  question  of  Scotch  convey- 

I  think  the  deed  is  regular,  and  is  not 
by  any  of  the  authorities,  and  therefore  I 
our  Lordships,  that  the  interlocutors  of  the 
dow  be  affirmed. 


MUXEB 

V. 

BfAISa  ST  AL. 

Lord 

Si.  Leonards* 

{^ttnioUm 


Interlocutors  affii'med  mith  coats. 


Deans  and  Rogers.— Mxjrray. 
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O'REILLY, AppxLLiL!rr. 

BARONESS  SEMPILL.      .    ,    .    .    .    Rupondiht. 

jfoysiS^zsM.       Comtmetion* — Words  held  insuffieient  to  cui  down  a 


into  a  liferent — Where  bj  a  codicil  to  the  will  of  the 
an  estate  in  fee-simple  was  constituted  in  A^ — a 
codicil,  merely  saying  that  B.  should  be  the  successor  of 
was  held  not  to  cut  down  into  a  liferent  the  fee-simple  of 


This  case  is  given  at  groat  length  in  the 
Series  of  the  Court  of  Session  Reports  (a). 

The  testatrix.  Miss  Collins  Austin^  by  a  codi*^^^"*--^ 
dated  Sept.  1840,  directed  her  trustees  and 
'^  to  pay  and  make  over  the  whole  residue  of  my 
and  effects  to  my  dear  cousin,  the  Bight  Honourab-^ 
Lady  Sempill,  and  her  heirs  cmd  assignees,  who 
hereby  appoint  to  be  my  sole  residuary  legatee." 

By  a  further  codicil,  dated  22d  July  1841,  she  thi 
expressed  herself: — "As  there  is  no  prospect  now 
my  dear  cousin,  the  Bight  Honourable  Lady  Sempi! 
having  a  cliild,  I  depone  and  bequeath  as  her 
my  grandniece,  Collins  S«  O'Beilly,  youngest  daugU 
of  the  late  William  P.  O'Beilly,  surgeon,  to  sncoeed 
said  Bight  Honourable  Lady  Sempill  in  all  my 
property,  plate,  furniture,  &c.,  always  to  be  undereto-^xs? 
with  the  burden  of  all  my  annuities,  also  l^adeB^    -i^ 
not  already  paid,  and  debts  I  may  be  due.'' 

The  question  was  whether  the  fee  given  to.Ladfy 
Sempill  by  the  first  codicil  was  cut  down  to  a  life- 
rent by  the  second.     The  Court  of  Session  had  decided 
in  the  negative.     Hence  this  Appeal. 

The  Solicitor  Oeneral  (h)  and  Mr.  Anderson  for 
the  Appellant. 

Mr.  Rolt,  Mr.  George  Pattmi,  and  Mr.  Fleming  for 
the  Respondent. 

(b)  Vol.  XV.  p.  789.  {a)  Sir  R.  BcthelL 
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ILiOBD  Chancellor  :  o'R«<LtT 

Loids,  this  is  a  case  which  I  think  admits  of  no  ba«>««8«f«*. 
able  doubt;  though  perhaps  it  is  too  much  ophuom. 
^  8o  aince  two  of  the  learned  Judges  (a)  in  the 
'  of  Session  were  of  a  contrary  opinion.  It  is 
on  the  part  of  the  Appellant,  that  if  the  words 
ill  the  testatrix  had  used  were  to  be  construed  in 
r  technical  sense,  there  would  have  been  no  doubt 
'  Lady  Sempill  had  been  made  an  unlimited  fiar ; 
then  it  is  also  said,  that  when  the  words  were  used 
the  testatrix,  not  in  their  technical  sense,  a  different 
» of  construction  applies.  It  is  no  doubt  true,  that 
iome  cases  where  a  testatrix  acts  as  her  own  con- 
inoer,  a  somewhat  different  rule  of  interpretation 
pplicable  from  that  which  is  acted  on  when  she  is 
dng  a  less  formal  instrimient.  But  the  doctrine, 
a  then,  is  always  this,  that  where  a  testator  has 
1  words  which  are  not  ambiguous,  you  must  give 
uch  words  their  natural  meaning,  unless  you  find 
d  other  parts  of  the  will  that  he  intended  an  oppo- 
meaning  to  be  given  to  such  language.  Now,  in 
present  case,  though  one  might  no  doubt  conjecture 
the  sense  in  which  the  testatrix  used  the  words 
bese  codicils,  was  not  their  technical  sense,  still, 
eet,  that  can  only  be  a  conjecture  upon  which  no 
i;  can  safely  rely. 

9'  the  first  instrument,  viz.,  that  of  September 
►,  the  testatrix  clearly  makes  Lady  Sempill  an 
Ixite  owner  of  the  residuary  estate;  and  under 
absolute  ownership  she  might,  for  example,  have 
c^ed  the  mines  of  the  land,  which  as  a  mere  life- 
rix  she  could  not  do.  There  is  no  dispute  about 
Then  afterwards,  in  the  codicil  of  22d  July 
L ,  the  testatrix  used  these  words :  "  As  there  is  no 
pect  now  of  my  dear  cousin,  the  Right  Honourable 
y  Sempill,  having  a  child,  I  depone  and  bequeath 

(a)  Lord  Justice  Clerk  Hope  and  Lord  Cockbum. 
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o'Rnu.T       ag  her  successor,  my  grandnieoe  Collins  S.  0'BeiS.X]r 
B4«««toiFiLL.  youngest  daughter  of  the  late  William  P.  O'Reills?-      fo 

Lord  ObameeUot^g  7  .  •*-  »      «v 

opimiom.        suoceed  the  said  Right  Honourable  Lady  Sempill  ix^    ^ 
my  landed  property,  plate,  furniture,  &a,  always  to    lie 
understood  with  the  burden  of  my  annuities,  &c'* 

It  is  said  that  the  effect  of  this  is,  that  Miss  OH^XJjr 
is  appointed  legatee  of  the  residue,  and  that  L&^7 
Sempill  is  only  to  have  a  life  estate.  But  that  is  jm<^ 
the  meaning  of  the  language  which  she  has  i]B&^ 
According  to  the  law  of  Scotland,  those  words  a^^® 
capable  of  a  strict  interpretation,  and  amount  wasf^ 
to  this,  that  whereas  by  the  former  instrument 
heirs  of  Lady  Sempill  would  have  succeeded  to 
estate  on  her  death,  by  the  latter  instrument 
O'BeiUy  is  substituted  as  the  person  to  succeed  inslLiff*  ^ 
of  those  heirs.  But  then  that  only  means  that  if 
Sempill  shall  do  no  act  to  defeat  the  destination  of 
property,  Miss  O'Reilly  will  be  the  next  taker ;  it 
a  mere  spes  successionis  in  Miss  O'Reilly,  which 
or  may  not  be  of  much  value ;  it  no  doubt  always 
of  some  value,  but  it  did  not  prevent  Lady  Sempv-^ 
from  exercising  all  the  rights  of  ownership  witii  regac^ 
to  the  property,  I  can  see  no  reason  whatever  fo^ 
holding  that  the  testatrix  meant  anything  else  tiia*^ 
what  the  language  in  its  technical  sense  clearly  import^ 
I  therefore  move  your  Lordships,  that  the  interlocatox^ 
in  the  Court  below  be  affirmed. 

^^^^^T"      ^®  ^^^"^  Brougham  : 

My  Lords,  I  have  no  doubt  as  to  this  case  anymore 
than  my  noble  and  learned  friend  I  must  say  that  ^ 
cannot  go  along  with  the  two  learned  Judges  in  tb^ 
Court  below  in  holding  that  the  meaning  of  the  testff^ 
trix  was  to  give  to  Lady  Sempill  only  a  life  estata  ^ 
think  it  is  quite  conceivable  that  she  might  mean  JQ^*^ 
what  the  words  in  their  technical  sense  import  IthioJ^ 
it  would  be  a  very  dangerous  thing  for  the  law  O^ 
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id,  and  also  for  the  law  of  England,  if  we  were       o-reiilt 
any  other  construction  on  these  three  instru-    ****  — 

Lord  Brcmgkam's 

than  that  which  has  been  put  upon  them  by  the        optmon, 

below;  and  I  differ  altogether  from  my  right 

able  and  learned  friend  the  Lord  Justice  Clerky 

le  says,  as  he  does  at  the  commencement  of  his 

[y  "This  is  a  case  entirely  by  itself,  and  the 

1  of  it  cannot  affect  any  other/'     On  the  con- 

[  think  it  is  by  no  means  a  case  by  itself,  and  if 

"e  to  decide  against  the  opinion  of  the  majority 

learned  Judges  in  the  Court  below,  I  think  we 

soon  hear  of  other  cases  being  litigated  which 

show  that  it  would  by  no  means  be  so  imder- 

ly  the  profession. 

Lord  St.  Leonabds  :  st.  iS^rdt* 

Lords,  I  also  agree  with  my  noble  and  learned 
f  and  have  no  doubt  that  the  Court  below  came 
rrect  conclusion.  The  Lord  Justice  Clerk  seems 
aot  to  have  accurately  defined  what  the  interest 
hich  he  conceived  Miss  O'Beilly  to  take  under 
strument  of  1841,  and  what  was  the  interest 
Lady  Sempill  was  to  take  under  the  same 
nent.  He  appears  not  to  have  followed  the 
judge  in  that  respect,  considering  that  the  fee 
blly  given  to  Lady  Sempill  was  cut  down  to  a 
liferent.  £ut  he  did  not,  as  I  understand  his 
ent,  define  what  the  interest  clearly  was  that 
IS  to  take,  and  therefore  it  would  be  one  of  the 
st  difiiculties  which  this  House  would  have  to 
d  with  if  they  decided  that  what  Lady  Sempill 
vas  not  an  absolute  right,  but  that  there  was  a 
lution  created  by  the  second  codiciL  That  diffi- 
arose  in  this  House  and  was  very  much  con- 
l  in  the  case  of  Wright  v.  Aikyns  (a).    Li  that 

Geo.  Coop.  Ca.  in  Chan.;    1  Turn.  &  Russ.  165;  and 
SS^nofee. 
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a'RnLLT       case  there  was  a  devise  to  Mrs.  Aikyns  in  fee,  mih 
BABo^MsnmLL.  jjQpg  g^^^  confidence  which  was  held  to  amount  to 


St.  ijeomards'     trust  that  after  her  disease  she  would  dispose  of 
estate  to  the  testator  s  family.     Sir  William  Gra 
held  that  that  cut  down  the  fee  into  a  life  estate, 
he    therefore    granted    an    injunction  against 
Atkyns  cutting  timber.    Tliat  case  after  some  y 
came  before  Lord  Eldon,  and  he  affirmed  that 
After  it  had  been  acquiesced  in  for  some  years,  it 
brought  before  this  House,  and  the  House  held  that 
was  impossible  to  say  that  Mrs.  Atkyns  had  not 
the  rights  of  a  person  entitled  to  a  fee,  even  if 
were  bound  at  her  death  to  dispose  of  the  fee  to 
family  according  to  the  direction   of  the  will, 
therefore  they  reversed  the  order  and  sent  it  back 
the  Court  of  Chancery.     Lord  Eldt/iiy  upon  the  ne 
bill  filed  by  the  persons  who  were  the  heirs  at  k 
then  gave  her  leave  to  cut  timber  as  tenant  in  fee, 
she  was  to  account  for  the  timber,  paying  the  produ 
into  Court  or  giving  security.     Now,  upon  that  what 
exceedingly  unusual  took  place :  there  was  a 
Appeal  in  the  same  Session  upon  that  second  dedsi* 
of  Lord  Eldon'Sy   and  it  was  reversed;    and 
Atkyns'  right  to  cut  timber  was   declared  by 
House,  which  right  she  exercised.     That  is  one 
culty  that  you  have  to  avoid,  that  where  you  attempt 
cut  down  an  actual  fee-simple  to  a  lesser  estate,  y 
must  take  care  that  you  do  not  infringe  upon  rigl 
whicli,  as  incident  to  the  estate  in  fee,  the  gran 
intended  the  grantee  to  have,  or  the  devisor  inten^ 
tlie  devisee  to  have.     For  although  there  may 
disposition  over,  yet  it  may  not  be  a  disposition 
which  would  cut  down  the  previous  estate  to  a  m 
life  estate,  impeachable  as  common  life  estates  are. 

In  this  case  there  was  a  clear  technical  fee  given  ^'^ 
Lady  SempilL  It  embraced  the  whole  estate;  blX^^ 
the  ground  upon  which  the  case  was  argued  in  "fc^^ 


I 

t 
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(OJ*  V>elow  could  not  hold  for  a  moment  in  the  dis^       o*bmu.y 

flrioii    here,  that  upon  some  technical  words  the  bimi«^«iiwil. 

ntfwea  ^ere  to  retain  the  property,  and  then  a  certain     si.LamarM' 

AteitBt  was  to  arise  over.    There  is  no  such  techni- 

«fi*y  as  that  to  govern  the  rights  of  the  parties.    By 

^  first  instrument,  the  trustees  who  took  the  entire 

estate  were  directed  to  pay  and  hand  it  over  to  Lady 

^pill,  the  consequence  of  which  was  that  they  must 

'^ve  denuded  tiiemselves  altogether  of  the  estate  upon 

w  requisition,  and  she  must  have  taken  the  entire 

flBiata 

Then  comes  the  second  instrument.  It  is  singular 
^Oi]gIi  that  that  is  dated  only  a  year  after  the  first 
V  the  first  instrument  the  estate  was  given  to  Lady 
^^piQ,  her  heirs  and  assigns ;  and  then  the  second 
^taniment  proceeds  upon  this  ground,  that  all  hope 

iame  has  ceased  in  the  view  of  the  testatrix  as 
gMrds  Lady  SempilL  It  was  rather  quick  to  come 
tiliat  conclusion  between  the  end  of  one  year  and  the 
gimiing  of  another.  But  that  conclusion  she  came 
*  and  for  that  reason  she  does  not  revoke  the  gift  to 
•<ly  Sempill ;  but  she  proceeds  to  deal  with  the  such 
^Qion  to  that  estate.  What  does  that  mean  ?  Does 
'^  it  mean  that  she  knew  that  a  child  of  Lady  Sem- 
ll's  would  take  the  estate  or  what  was  given  to  the 
'in  and  assigns  ?    She  said,  there  will  not  be  a  child 

"take ;  then  I  myself  will  appoint  a  successor.  A 
Locessor  to  what  ?  Why,  to  the  interest  that  Lady 
^^npill  had.  And  what  was  that  interest?  Why, 
^^  entire  interest.  It  was  the  right  of  succession. 
^o  estate  was  not  removed  out  of  Lady  Sempill ;  the 
^  Was  not  cut  down  in  that  way,  but  what  a  child 
^^tild  have  taken  in  the  contemplation  of  the  testatrix, 
"^t  was  to  go  to  Miss  O'BeiUy,  as  the  successor,  in  the 
Plsce  of  the  child.  How  was  she  to  take  it  ?  Why, 
Just  as  the  child,  would  have  taken  it.  And  how  would 
*s  chii^  have  taken  it  ?    Why,  simply  as  the  instru- 
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O'Reilly  ment  pointed  out  to  be  the  intention  of  the  testa' 
BAKownasmnLL.  gj^^j  subject  to  the  dispositiou  of  Lady  Sempill  he 
Si.  LMardi'  It  is  OS  plain  as  possible.  What  is  theobjeddonir 
IS  raised  ?  The  objection  to  it  is^  that  it  does 
amount  to  a  certainty  of  gift  to  Miss  O'Beilly.  ] 
can  it  do  so  according  to  the  Law  of  Scotland  ? 
the  case  of  every  common  substitution,  and,  there 
if  you  are  not  at  liberty  to  say  that  in  every  ca 
common  substitution,  there  must  be  an  absolute  se 
ment  by  fetters  and  prohibitions,  which  we  do  not 
here,  how  are  you  to  cut  it  down  in  this  case  ?  1 
were  two  circumstances,  neither  very  unlikely 
happen,  in  which  it  would  have  been  effectoaL 
Lady  SempiU  had  died  in  the  lifetime  of  the  tests 
Miss  O'Reilly  would  have  taken  the  estate ;  or  if  1 
Sempill  had  thought  fit  not  to  alter  the  destini 
she  would  have  taken  it.  The  gift,  therefore,  wsi 
ineffectual.  There  cannot  be  a  greater  error  thf 
argue  that  this  is  a  case  in  which  there  was  no 
There  was  an  effectual  gift,  as  effectual  as  the  la 
Scotland  could  make  it.  Then  that  gift  is  subjec 
the  law  of  Scotland,  to  be  defeated  by  the  test 
just  as  a  tenant  in  tail  in  this  coimtry  may  defeat  \ 
in  remainder.  And  what  then  ?  It  is  a  conseqv 
of  the  law,  and  incident  to  the  estate  which  is  g 
I  am  of  opinion,  therefore,  that  this  case  admits  a 
the  slightest  doubt,  and  that  the  decision  of  the  C 
of  Session  should  be  affirmed. 

Interlocutors  affirmed  with  Costs. 
Maitlakd  and  Graham. — Deans  and  Booei 


CiiSES  IN   THE   HOUSE   OF   LORDS. 


295 


GRAHAM, Appellant. 

STEWART  ET  AL., Respondents. 

Construction, — An  entail  made  in  1726  was  supposed  to  be    ^^    ^JjjJ^-  ^^ 
binding  and  indefeasible.     In  1821,  the  heir  in  possession   *^'""^  "iJi*!**  *"** 
directed  his  testamentary  trustees  to  convoy  to  those  suc- 
ceeding him  in  the  estate  certain  fee-simple  lands,  and 
the  conveyance  was  to  be  expressly  '^  under  all  the  con- 
**  ditions,  provisions,  and  clauses  prohibitory,  irritant,  and 
^*  resolutive  of  the  said  entail,  so  far  as  the  same  might  be 
**  applicable,  and  so  as  to  form  a  valid  and  effectual  entail 
^  according  to  the  law  of  Scotland."  The  testator  died  in 
1843.    In  1849,  the  House  of  Lords  decided  that  the  said 
entail  was  defective,    ffeldy  that  the  conveyance  to  be 
executed  by  the  trustees  should  be  so  framed  as  to  *^  make 
**  a  valid  and  effectual  entail ;"  and,  therefore,  was  not  to 
follow  the  original  entail  where  it  had  been  found  to  be 
defective. 
Diuent  by  Lord  St  Leonards. 

The  Court  of  Session  had  decided  in  favour  of  the 
Respondent.     Hence  this  Appeal. 

The  Solicitor  Oeneral  (a)  and  Mr.  jRolt  for  the 
Appellant 

The  Lord  Advocate  (6)  and  Mr.  Roundell  Palmer 
for  the  Bespondents. 

The  Lord  Chancellor  (c)  :  Lord  ckaneeuor's 

-M-y  Lords,  this  is  an  appeal  against  the  interlocutor 

^*  tlxe  Lords  of  Session,  in  an  action  raised  by  Robert 

^^^ham  of  Redgorton,  against  Robert  Stewart  and  Sir 

*^*tx^(jj  Murray  Threpland,  who  are  trustees  of  the 

(a)  Sir  R.  BetheU.  (()  Mr.  Moncreiff. 

(c)  Lord  Cranworth. 
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Gaabam 
f. 

Stewart  bt  *l. 


Lord  CkaneeUor't 


late  Lord  Lynedoch.  The  object  of  the  action  v; 
obtain  a  declarator  establishing  the  fact  that  the 
'>p^<^-  suer,  Mr.  Graliam,  is  absolute  owner  in  fee-simi 
certain  lands  as  to  which  the  Defenders  contend 
he  is  only  tenant  in  tail 

The  question  arises  upon  the  construction  whi 
to  be  put  upon  the  first  deed  of  Lord  Lynedoch,  n 
is  in  the  nature  of  an  entail,  executed  by  him,  due 
the  disposition  of  his  lands  after  his  death, 
a  trust  disposition  and  settlement  made  by 
Lynedoch,  dated  20th  of  June  1821,  and  codicils  c 
7th  March  and  4th  May  1838,  all  registered  ii 
books  of  Council  and  Session  on  the  30th  of  Decei 
1843. 

The  facts  of  the  case  are  shortly  these.  In  the 
1726,  the  then  Mr.  Graham  was  in  possession  d 
property  and  estates  of  Balgowan,  and  executed  cei 
deeds  whereby  he  entailed  those  estates,  as  he  supp 
with  all  necessary  fetters  in  strict  settlement.  U 
that  settlement,  after  difierent  heirs,  whom  it  ii 
necessary  to  enumerate,  the  late  Lord  Lyne 
became  entitled,  as  heir  of  entail,  a  good  many  ] 
ago,  somewhere  towards  the  latter  part  of  the  last 
tury,  in  1770  or  thereabouts.  At  different  times^ 
tain  of  the  lands  that  had  been  settled  were  sold, 
others  substituted  in  their  phice.  That  was  don 
virtue  of  three  several  Acts  of  Parliament  passe 
the  years  1787,  1805,  and  1811. 

After  Lord  Lynedoch's  death,  the  question  aros 
to  the  validity  of  the  entail.  And,  not  to  trouble ; 
Lordships  by  recapitulating  in  detail  the  proceed 
which  took  place,  it  was  established  that  there  wa 
fetter  restraining  aiienation  and  that  consequentlj 
entail  was  invalid  (a). 

(a)  Murray  v.  Graham,  6  Bell,  App.  Ca.  44]. 
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^  Act  of  Parliament  passed  very  recently,  enacting       ^**°^ 


Stcwait  BT  4L. 


ftifc  'wbere  one  fetter  in  an  entail  fails,  the  whole  en- 

k  '\    V.   11  r  •!  •  ^^^*'  Chancellor's 

tau  atiall  fail  (a),  because,  in  truth,  if  you  want  to  get  rid  opinion. 
of  the  entail^  you  have  only  just  to  go  through  certain 
fonns,  and  you  get  rid  of  it  entirely.  That,  however, 
uM  not  much  bearing  upon  the  present  case.  But,  my 
I^'rfs,  it  was  finally  established  that  under  the  deeds 
rfl726.  Lord  Lynedoch  was  in  truth  not  fettered,  but 
ftlnolute  owner  of  the  property. 

Lord  Lynedoch,  by  his  trust  disposition,  made  in 
*iw  year  1821,  settled  his  estates,  and  directed  them 
*o  l)e  disposed  of  in  a  variety  of  ways,  both  the  per- 
gonal and  the  real  estate^s ; — in  the  first  place,  for  the 
P&yment    of   his  death-bed    and   funeral   expenses ; 
*eondly,  for  the  payment  of  his  just  debts  ;  thirdly, 
■  ^  pay  legacies  ;  and  fourthly,  and  this  gave  rise  to 
**  present  question,  that  after  fully  accomplishing 
™©  purposes  aforesaid^  "  if  any  of  my  lands  and  herit- 
*8^  before  disponed  shall  remain  unsold,  my  trustees 
•Wl,  in  due  form  of  law,  dispone  and  convey  the  same 
^  the  heirs  of  entail  caUed  after  me  in  and  by  a  cer* 
**^  deed  of  entail  executed  by  Thomas  Graham,  some- 
^^e  of  Balgowan,  and  John  Graham,  his  son,  dated 
^  or  about  the  7  th  day  of  February  and  the  9  th  day 
^"iune  in  the  year  1726,  and  recorded  in  the  register 
^  entails  on  or  about  the  30th  of  December  in  the  same 
y^r,  under  all  the  conditions,  provisions,  and  clauses 
P'^lubitory,  irritant,  and  resolutive  in  the  said  deed  of 
^tail  contained,  so  far  as  the  same  may  be  applicable, 
*^d  80  as  to  form  a  valid  and  effectual  entail  according 
^  the  law  of  Scotland." 

Now,  his  Lordship  having  died  seised  of  a  consider- 
able anK)unt  of  real  estate  and  of  personal  estate,  which 
iecame  vested  in  the  same  person,  the  question  comes 

(a)  11  &  12  Vict.  c.  36. 

V  2 
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Graham        to  be,  whether  the  person  who  is  to  take  as  hd 
stkwaw  EI  AL.    gj^^ji^  J3  ^  ^jj^jj-g  an  absolute  fee-simple  or  an  es 

Lord  CkaneeUoT^s 

opinion.        Under  the  fetters  of  a  strict  entail  ? 

The  present  Pursuer,  Mr.  Graham,  contends  Uu 
having  been  decided  that  the  deed  of  1726  did 
create  an  effectual  entail,  this  direction  was  sabsi 
tially  a  direction  to  settle  the  lands  of  which  he 
seised  in  fee-simple,  or  which  might  be  purchased  ^ 
the  residuary  pei*sonal  estate,  in  the  same  way  as 
deed  of  1726  had  settled  those  estates.  And  inasm 
a;;  that  settlement  gave  to  him  in  effect  an  abao 
estate  in  fee-simple,  he  is  now  entitled  in  fee-simpl 
the  lands  of  which  Lord  Lynedoch  was  seised  in 
simple,  or  which  were  purchased  by  the  residuary 
sonal  estate.  To  establish  these  positions  is  the  ol 
of  the  present  action. 

My  Lords,  the  Court  of  Session  has  held  that ' 
is  not  the  true  construction  to  be  put  upon  this  t 
disposition  of  1821  ;  for  although  the  direction 
that  the  lands  of  which  he  was  seised  in  fee-sii 
were  to  go  to  the  heir  of  entail  "  under  aU  the  a 
tions,  provisions,  and  clauses,  contained  in  the  for 
deed,"  yet  that  there  were  superadded  the  w< 
^Uiiid  80  as  to  fovDi  a  valid  and  effectual  entail 
cording  to  the  law  of  Scotland.'^  If,  therefore,  lool 
only  to  the  "  conditions,  provisions,  and  clauses  < 
tained  in  the  deed  of  1726,"  there  be  any  defect 
imdoubtedly  thei*e  is),  that  deed  is  not  a  valid 
effectual  entail  according  to  the  law  of  Scotland, 
learned  Judges  were  therefore  of  opinion  that 
direction  imported  that  such  restrictions  must  bead 
as  are  necessary  to  form  a  valid  and  effectual  en 
That  was  the  opinion  of  the  Judges  of  the  Ii 
House,  with  one  exception,  the  Court  determii 
that,  according  to  the  true  construction  of  that  dee 
1821,  the  settlement  to  be  executed  was  to  be  mad 
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to  create  a  valid  and  effectual  entail  according  to       okabak 
e  2aw  of  Scotland.  8t«wart«al. 

\M7ma  decision  now  comes  to  be  reviewed  by  your       opMon, 
>r<]ships ;  and  I  must  own  tliat,  in  my  opinion,  the 
Inclusion  at  which  the  Court  of  Session  arrived  was 

perfectly  correct  ona  That  opinion  rests  upon 
-oimds  extremely  simple,  and  which  may  be  very 
lortly  &tated. 

I  take  it  to  be  a  canon  of  construction,  that  you  are, 
a  tJod  first  place,  to  strike  out  no  words  that  are  sen- 
ible,  and  that  you  cannot  see  have  been  introduced  by 
iGcident  or  inadvertence;  and  you  ai-e  to  give  to 
ill  ^words  their  natural  meaning,  unle^  there  be  some- 
thing in  the  context,  or  in  certain  cases  in  external 
srcuinstanoes,  to  show  that  the  words  are  not  so  to  be 
mdeistood. 

Now,  the  direction  is  that  these  fee-simple  lands  are 
^  l>€  settled  "  under  all  the  conditions,  provisions,  and 
lattses  prohibitory,  irritant,  and  resolutive  in  the 
►maer  deed  of  entail"  If  that  had  been  all,  no  doubt, 
asmuch  as  that  former  deed  of  entail  had  the  omis- 
^^  of  an  irritant  clause,  whereas  it  was  necessary  that 
^^^  should  be  an  irritant  clause  in  order  to  make  the 
^d.  valid,  the  contention  of  the  Pursuer  would  have 
en  right,  and  he  would  have  been  entitled  to  the 
•-simple ;  but  the  testator  having  directed  that  the 
^  AYas  to  be  framed  with  "  all  the  conditions,  pro- 
*^oixs,  and  clauses  in  the  former  deed,"  then  goes  on, 
^<i  so  as  to  form  a  valid  and  effectual  entail  accord- 
>  to  the  law  of  Scotland."  The  Court  of  Session 
'-^  that  you  have  no  more  right  to  strike  out  those 
^^^is  than  to  strike  out  the  former  words  ;  that  the 
^  «ure  perfectly  consistent ;  that  you  may  make  the 
'tl^ment  subject  to  "all  the  conditions,  provisions, and 
••^iaes  prohibitory,  irritant,  and  resolutive,  contained 

tVke  deed  of  entail  of  1726,  and  you  may  do  that. 
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gbaham.       u  gQ  j^j,  ^Q  make  a  valid  and  eflTectual  entail  according 
TKWAiiT^ET  AL.   ^j^^   j^^  ^£  ScotlanA"    What  difficulty  is  there 

Lof^CkaneeUor*a  ... 

opinion,  that  ?  There  are  two  dii'ections  given,  the  first  k  th 
all  the  clauses  in  the  former  deed  shall  be  insertei 
and  the  other  is,  that  the  settlement  shall  be  made ' 
valid  and  effectual  entail  according  to  the  law 
Scotland."  You  do  that  by  taking  all  the  dauseB  a 
conditions  of  the  former  deed,  some  of  which  may  z 
be  necessary  for  a  valid  entail,  as,  for  example,  taki 
the  name  and  arms,  or  in  the  case  of  a  female,  taki 
the  name  of  the  family, — that  was  not  necessary  fh) 
valid  entail ;  but  that  was  to  be  inserted  in  this  de( 
and  tliis  was  to  be  done  so  as  to  create  a  valid  enti 
Now,  it  appears  to  me,  upon  that  very  short  grom 
that  the  words  are  to  have  their  natural  meanings  a 
that  you  are  to  strike  out  none,  if  it  be  possible 
give  effect  to  all ;  the  Court  of  Session  have  arrived 
a  perfectly  correct  conclusion* 

In  the  course  of  the  argument,  it  was  stroni 
pressed  that  tliis  could  not  have  been  the  meaning 
Lord  Lynedoch,  because  Lord  Lynedoch  certarnly  8i 
posed  that  the  deed  of  1 726  created  a  valid  entail,  a 
that,  therefore,  he,  supposing  that  that  was  a  va 
entail,  must  be  taken  to  have  understood  when 
directed  these  lands  to  be  settled  according  to  tl 
deed,  ''  and  so  as  to  form  a  valid  and  effectual  enta 
that  he  was  only  adding  words  that  were  supeifluo 
and  that  no  real  meaning  was  to  be  attributed 
them,  but  that  they  were  entirely  analogoua  A 
to  show  that  that  was  his  idea,  we  were  refen 
to  certain  matters  which  had  taken  place  in  L( 
Lynedoch's  lifetime,  which  I  will  shortly  advert 
but  with  the  observation  that  I  reserve  my  opini 
as  to  how  fiEur  they  can  have  any  legitimate  bean 
upon  the  question  before  your  Lordships. 

It  appears  that  in  the  year  1787,  Lord  Lynedc 
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beaBg  then  heir  of  entail  in  possession,  and  having       geauam 
oflier  fee-simple  lands  of  his  own,  obtained  an  Act  of  sxewa^w  al. 
Pax^Maent,  enabling  him  to  evacuate  the  entail  as        opmiou. 
to  certain  portions  of  the  lands  that  had  been  included 
in  Ac  settlement  of  1726,  and  to  substitute  for  them 
awnfi  of  the  lands  of  which  he  was  seised  in  fee-simple, 
xqpon  the  ground  that  the  lands  which  were  to  be  eva- 
coated  were  leas  conveniently  situated  for  the  bulk  of 
the  property  than  those  which  he  proposed  to  substi- 
tute for  them.     For  that  purpose,  he  obtained  an  Act 
rf  Parliament^  which  recited  the  original  entail,  and 
t'^fin  that  certain  lands  in  the  county  of  Perth,  lying 
watiguous  to  the  principal  part  of  the  entailed  estate, 
™d  been  from  time  to  time  purchased  by  Thomas 
Graham  and  his  ancestors,  and  then  belonged  to  luni 
^  fee-simple,  which  are  altogether  of  the  yearly  value 
^  1,2422.  sterling,  and  that  the  certain  other  lands 
^^ttuprised  in  the  deed  of  entail,  lying  discontiguous, 
•'^  of  less  value,  and  "that  Thomas  Graham  had 
P^poeed,    and  all  the  other  heirs    of   entail  were 
ueaifQug^  that  in  lieu  of  the  discontiguous  lands,  the  • 
^ciis  should  be  substituted."    Power  is  given  to  him 
^  **  apply  to  the  Court  of  Session,  and  with  their 
^^^'^^ction,  to  execute  a  deed  of  settlement  of  those 
^*^  to  go  in  the  same  way,  and  under  all  the  con- 
**oxi8,  provisions,  declarations,"   and  so  on,  "con- 
^**^©d  in  the  old  deed."    Now,  it  is  said  that  that 
^^'^  that  he  understood  thia  deed  to  create  a  valid 

«>^taa 

Ity  LordS;  if  this  were  a  matter  before  a  jury,  and 

"^ere  to  decide  it,  I  should  say  that  great  weight  is 

^  1^  attributed  to  this  fieuA.    I  should  say,  very  likely 

"^  did  so  understand  it,  but  my  doubt  is  whether  it 

*^  any  bearing  upon  the  question.   No  doubt,  whether 

*ie  did  or  did  not  believe  so,  the  fact  is  that  when  the 

tbing  was  to  be  done,  all  he  did  was  to  substitute  cer- 


302  CASES   IN   THE  HOUSE   OF  LOBOS. 


oiABAM        tain  fee-simple  lands  for  certain  entailed  lands,  tA 
ST.wAaT_«  AL.   effectually  entailed  or  not. 

Lord  Ckcmcellor'i  -o.i.i  j'lti- 

ophuoH.  Precisely  the  same  proceeding  took  place  in 

and  again  in  1811  ;  it  was  stated  in  argument 

the  language  in  the  Act  of  1811  was  somewhat  st 

than  that  of  the  other  Acts,  inasmuch  as  the 

which  were  directed  to  be  substituted  were  to 

the  form  of  a  strict  entail,  and  under  all  the 

tions,  provisions^  declarations^  limitations,  an< 

tances  limited,  and  so  on,  by  the  aforesaid  dc 

entail,  in  so  far  as  the  same  are  now  subsisti 

capable  of  taking  effect,  which  settlement  and 

shall  be  so  framed  as  to  bind  the  said  Thomas  G 

or  other  person  executing  the  same,  as  well  as  t 

ceeding  heirs  of  entaiL"    When,  in  conformit; 

that  Act,  the  deed  was  made,  (merely  followi 

deed  of  1726,)  the  circumstance  was  relied  u] 

showing  that  these  parties  must  have  understoc 

that  deed  created  an  effectual  entail,  and  the  n 

as  when  that  deed  was  made  in  pursuance  < 

direction,  it  was  made  a  few  days  before  th< 

disposition,  the  construction  of  which  is  now 

your  Lordships.    It  began  in  this  way  :  "  Cons: 

that  Thomas  Graham,  some  time  of  Balgowaa 

deceased,  did,  in  and  by  a  certain    deed  of 

executed  by  him  and  John  Graham  his  son,  yt 

dated  the  1 7th  day  of  Febnlary  and  9th  day  o; 

1726,  and  duly  recorded  in  the  Register  of  1 

kept  at  Edinburgh,  upon  the  30th  day  of  Decei 

the  same  year,  settle  and  secure,  by  way  oi 

entail,  his  lands  and  barony  of  Balgowan,  and 

in  the  county  of  Perth."    Then  Loi*d  Lynedoc 

on,  and  settles  these  substituted  lands  only  a  fe 

before  the  execution  of  this  trust  disposition.    1 

is  contended,  is  conclusive  evidence  to  showl 

supposed  that  the  deed  of  1726  was  a  valid  c 
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OSAnAM 

V. 

Stewabt  et  al. 


ed-tadl,  and,  consequently,  that  all  he  was  called  upon 
to   dOj  was  to  make  a  deed  in  conformity  with  it. 

.  Lord  ChanceUor't 

THGW,  my  Lords,  supposmg  that  as  matter  of  fistct,        opu.iuu. 
ih^L-t  is  a  conclusion  to  which  it  would  be  reasonable  to 
),  what  I  venture  respectfully  to  suggest  to  your 
is,  that  that  is  not  a  matter  which  this 
can  take  into  consideration  at  aU.     Where  the 
8ei>i>lor,  the  testator,  or  the  maker  of  the  deed  has  used 
that  in  themselves  are  perfectly  clear  and  un- 
)us,   you  have  no  right  to  go  into  extrinsic 
evidence  to  show  how  he  understood   those  words. 
Tlxat  doctrine  has  been  so  very  often  considered  of 
la»te  years,  that  it  would  be,  I  think,  mere  pedantry 
to    so  through  the  cases  on  the  subject.     I  merely 
*U.^i<ie  to  one  which  concluded  the  question  in  your 
J^xrdships'  House.     It  was  a  case  of  the  very  strongest 
desoiiption :  I  allude  to  the  case  of  Mr.  Oxenden  (a), 
^^  '^^liich,  having  an  estate,  the  largest  portion  of  which 
situate  at  a  certain  place  called  Ashton,  but  other 
situate  in  adjoining  parishes,  he  was  in  the 
of  always  speaking  of  his  estate  as  "  my  Ashton 
He  kept  his  books  in  that  way,  and  his 
^^'^"^^'ards  kept  them  in  that  way,  and  whether  an 
was  in  the  parish  of  Ashton  or  not  (it  did  not 
iT  to  him  the  least  material),  he  called  it  his 
ton  estate ;  and  in  his  will  he  said,  ''  I  give  all  my 
»^Xiclfl  in  Ashton."     In  the  first  place  it  was  held  that 
^*^u.t  meant  "  all  my  lands  at  Ashton ;'  but,  after  the 
^^^se  had  gone  through  all  the  courts,  and  eventually 
'^fiwi  been  brought  here.  Lord  Eldon,  in  concurrence 
"With  all  the  Judges, — Chief  Justice  Oibhs  expressing 
the  opinion  of  the  Judges,^-came  to  the  clear  conclu- 
sion, that  it  was  an  expression  which  admitted  of  no 
doubt  whatever  upon  the  face  of  it,  and  that  you 

(a)  Oxenden  v  Chichester,  4  Dow,  66. 
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Orabav 

V. 

StEWAIT  ST  AL. 


JjOTi  CkanceUor't 


could  not  admit  extrinsic  evidence  to  show  that  the 
person  using  words  which  have  a  plain  meaning  w«s 
ofiniom.  ^  ^y^e  habit  of  using  them  in  a  different  sense  bon^ 
that  which  was  their  ordinary  meaning, — that  the  es 
pression  itself  was  simply  to  be  looked  to,  and,  conse- 
quently, nothing  passed  by  the  devise,  except  so  mach 
of  the  lands  as  were  situate  in  Ashton.  That  yro^ 
carrying  the  case  to  the  greatest  possible  extent;  aa^^i 
as  it  seems  to  me,  that  decision  must  govern  the  pre- 
sent case.  The  Appellant  contends  that  Lord  Lynedoct 
must  have  understood  that  these  words  which  weJ^ 
added,  were  unnecessary,  and  that  if  they  had  bee^ 
omitted  the  object  would  have  been  effected  withoixt 
tliem ;  but  he  has  fortunately  for  that  which  was  bi^ 
object  introduced  these  words,  and  I  think,  witlwix* 
infringing  upon  the  rules  that  govern  the  doctrine 
to  the  admission  of  evidence  to  explain  words,  yo\ 
Lordships  are  not  at  liberty  to  look  to  extrinsic 
evidence  in  order  to  see  what  he  meant,  in  direct"* 
violation  of  the  precise  terms  he  has  used. 

Those  are  the  short  grounds  upon  which  it  appear-^* 
to  me  that  the  Court  below  have  come  to  a  corre<^'* 
conclusion.     The  grounds  upon  which  they  proceedo^:^^ 
were,  tliat  there  is  nothing  inconsistent  in  the  tw^ 
directions;  that  it  was  quite  right  to  direct  thatth 
deed  should  contain  all  the  provisions  of  the  {orme^ 
deed,  and  that  it  was  consistent  with  that  to  say  tluu—  * 
it  should  be  done,  *'  so  as  to  form  a  valid  and  effectuau — -■ 
entail  according  to  the  law  of  Scotland ;"  tliat  that  L-    -^ 
a  direction  which  may  be  easily  and  effectually  ex( 
cuted ;  and  that,  even  if   you   imagine  that  Loi 
Lynedoch  had  a  different  intention,  you  cannot  colli 
tliat  intention ;   you  are  not  at  liberty  to  look 
external  circumstances  to  collect  it,  but  you  must 
guided,  not  by  what  you  suppose  from  external 
cumstances  was  his  intention,  where  you  can 
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be  intention  that  the  plain  language  which  o«ahui 

sd  already  expresses.     Upon  these  CTounds  ^^^"^  ^^ 

our  Lordships  that  the  Interlocutor  of  the  opinum. 
>w  be  affirmed. 


rd   Brougham  :  Lord  Bnmgkam^i 

ds,  in  dealing  with  this  case  I  am  prevented  — 

cumstances  from  entering  at  large  into  the 
The  first  is  the  able  and  distinct  manner 
my  noble  and  learned  friend,  with  whom  I 

gone  into  the  question;  and  the  other  is 
tntal  circumstance  that  I  really  was  not 
J  this  appeal  was  in  the  paper  to-day,  and, 
)ared  myself  to  give  judgment  in  another 
li  I  believed  to  be  in  the  paper ;  and  there- 
[  not  looked  into  this  case  with  a  view  to 
Qent  upon  it  to-day.  However,  after  having 
ierable  doubt  upon  it  in  the  course  of  the 

and  at  one  time  having  even  had  an  in- 
}f  opinion  against  the  judgment  appealed 
}  during  the  residue  of  the  argument  and 
losed,  I  had  come  to  the  opinion  which  has 
essed  by  my  noble  and  learned  friend  in 
ihe  decision  of  the  Court  below. 
Is,  it  is  in  vain  to  speculate  upon  what  Lord 

himself  would  have  done,  had  he  been  the 
*ame  the  instrument  himself,  and  to  make 
,  instead  of  only  giving  instructions  to  his 
)  make  that  entail  Probably,  and  I  may 
k  it  very  likely,  that  he  would  have  taken 
which  it  is  said  would  have  been  sufficient, 
to  his  understanding  of  the  law  as  it  then 
re  the  decision  of  your  Lordships'  House, 
e  fencing  clauses  of  the  old  entail  of  1726 
b.  It  is  very  likely  that  he  himself,  consi- 
86  clauses  to  be  sufficient,  might  have  made 
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G»ABAv  the  entail  with  those  dauses,  and  possibly  with  ^*^ 
stkwakt  et  al.  alteration  in  them,  and  possibly  with  no  addition  *^ 
^'*^o^S25?'""'  them.     I  cannot  speculate  upon  that,  any  more  tha^^  ^ 

can  speculate  upon  what  he  probably  would  have  do^^^ 
nay,  I  would  say,  upon  what  it  is  quite  certain  that 
would  have  done,  if  not  only  he  had  been  the  party 
make  the  entail  himself,  but  also  with  the  knowledge 
what  was  subsequently  ascertained,  namely,  that  the(^ 
entail  was  invalid.     I  have  no  doubt  whatever  that 
such  had  been  his  knowledge^  he  would  not  have  ado 
those  clauses,  but  would  have  drawn  the  deed  so  as 
constitute  a  valid  and  effectual  entail.     But  I 
speculate  neither  upon  the  one  nor  the  other  of  th 
suppositions.     I  must  look^  and  in  my  opinion  I 
bound  to  look,  only  at  what  he  really  did. 

Now,  I  cannot  get  over  the  argument,  which  appea^cr^ 
to  have  had  weight  with  the  majority  of  the 
Judges  in  the  Court  below,  as  it  has  with  my  nob 
and  learned  firiend,  that  in  order  to  reverse  this 
ment  and  agree  with  the  minority  of  those  leann 
Judges,  you  must  really  strike  out  that  very 
part  of  the  fourth  provision,  beginning  with  the  w< 
"  And"  "  and  so  as  to  form  a  valid  and  effecti 
entail ;"  and  you  must  leave  it  as  if  it  were  "under 
the  conditions,  provisions,  and  clauses  prohibitory,  i 
tant,  and  resolutive  in  the  said  deed  of  entail  contain 
in  so  far  as  the  same  may  be  applicable.''    We  cann 
do  that.     We  have  no  right  to  strike  out  these  woi 
for  he  qualifies  it  or  he  extends  it  (I  care  not  whic! 
by  adding  these  words.     He  says  you  tire  to  make  th— — 
entail  under  all  the  conditions,  provisions,  and  clai 
in  the  said  deed  of  entail  contained ;  and  not  onl, 
does  he  say  so  without  adding  "  and  none  other," 
without  adding  "  allenarly,"  or  any  other  words 
would  restrict  the  trustees  to  those  very  clauses^ 
prevent  them  from  adding  to  or  altering  those 
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biit  he  adds,  "and  so  as  to  form  a  valid  and  effectual       ^^T"" 
entail"    It  is  not  "  so  as  to  form  a  valid  and  effectual   ,      -— 

.      ,  Lord  Broughams 

entail,"  for  then  the  argument  might  arise,  which  I  see        o/nman. 

•PP^ars  to  have  had    great  weight  with  that  very 

learned  Judge,  Lord  Cuninghame,  who  is  a  most  ex- 

^Uent  lawyer  no  doubt,  and  great  conveyancer,  but 

™^a    is  really  not  a  question  of  the  Scotch  law  of 

entail,  or  Scotch  conveyancing.     His  Lordship  appears 

^  have  thought,  that  if  the  word  "  and  "  had  not  been 

there,  and  the  words  had  been  "under  all  the  clauses  so 

^^  as  the  same  may  be  applicable,  so  as  to  form  a  valid 

■^d  effectual  entail,"  then  those  latter  words  "so  as  to 

form  a  valid  and  effectual  entail,"  would  have  been  what 

**®  and  the  other  Judges  in  the  course  of  the  argument 

liave  termed  merely  exegetical  or  explanatory,  and 

^ould  merely  have  served  to  indicate  that  that  was 

^^rd  Lynedoch's  own  opinion  or  his  own  impression 

*s  to  what  would  be  the  effect  of  making  an  entail  with 

^oae  clauses.     My  Lords,  I  have  great  doubts  whether 

^  oould  say  so,  even  if  the  material  word  "  and  "  had 

"^o-fc  >3een  inserted  ;  but  with  that  word  "  andy"  I  really 

entertain  no  reasonable  doubt  whatever  that  we 

iDOund  to  take  them,  not  merely  as  indicating  what 

Lynedoch's  opinion  was  of  the  effect  that  would 

^  Siven  to  those  clauses  in  law,  if  those  clauses  were 

P"^t    in  the  deed  without  any  alteration,  and  without 

^^y^  addition,  but  that  we  are  to  go  a  step  further,  and 

^^  *>old,  as  the  Court  below  have  held,  that  he  gives  a 

^^cstion  (whether  under  the  influence  of  a  legal  error 

/^    ^ot,  I  will  not  inquire,  and  it  is  unnecessary  to 

^'^iiie,)  to  insert  all  those  clauses,  and  to  form,  he  does 

^^   Bay  "  to  form  thereby /'  but  "  to  form  a  valid  and 


'^^otnal  entaiL"     I  agree  therefore  with  the  Court 

/^^^i»^,  that  this  clause  cannot  be  rejected,  occurring  as 

^068,  not  only  in  the  first  part,  but  in  the  subse- 

^Xit  part  of  the  deed,  where  Lord  Lynedoch  repeats 
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®*^^        the  words :  *'  under  all  the  conditions,  clanses,"  anc^ 
stewa»t^«  al.  f^^j^jj^  "  in  so  far  as  the  same  may  be  appUcable,"  ^ 

Lord  Bromgkam*M  •  •  • 

ottimiim.        only  difference  being  in  the  word  "  in/'  and  then 

adds  '^  aTid  so  as  to  form  a  valid  and  effectual  ent&:3 
Lord  Lynedoch's  words  taken  literally,  and  ti^ea 
the  sense  which  only  can  be  given  to  them,  in  i9 
opinion  call  upon  the  trustees,  and  compel  the  tmste^ 
to  make  a  valid  and  effectual  entail  according  to  tZ 
law  of  Scotland. 

Si.  ^SUSr**        The  Lord  St.  Leonards  : 
***"*^^  My  Lords,  this  case  was  decided  in  the  Court  bda 

by  three  Judges  against  two.     I  am  of  opinion  wi- 
the minority,  and  I  think  that  the  decision  of  t! 
Court  ought  to  be  reversed.     The  facts  previously 
the  trust  disposition  executed  by  Lord  Lynedoch  a 
simply  these,  that  the  estate  was  settled  according 
the  law  of  Scotland  in  1726,  by  a  deed  intended 
be,  no  doubts  a  strict  entail,  and  which  was  a  stri 
entail  according  to  the  forms  of  the  law  of  Scotland 
that  time,  except,  as  it  ultimately  appeared,  that  the 
was  one  of  the  fetters  not  sufficiently  fenced,  namel 
that  against  selling,  which  wouldtherefore  enable  tl 
heir  of  entail  by  going  through  a  form  to  avoid  t 
settlement  in  question. 

Now,  at  the  time  the  entail  was  made,  of  course 
was  considered  a  perfect  entail,  and  for  a  very  loa 
period  after  that  time,  for  upwards  of  a  centuiy, 
was  deemed  a  very  good  entail.     It  never  occurred 
the  mind  of  any  man  that  there  was  a  defect  in 
Lord  Lynedoch  himself  had  purchased  fix)m  time 
time  portions  of  the  fee-simple  property,  which  we 
contiguous   to   the   principal   estates,  and  which    * 
thought  of  great  importance  to  be  attached  to  them  f 
the  purpose  of  joint  holding.     He  accordingly  obtaine 
three  several  Acts  of  Parliament,  for  the  purpose  o 
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GDabKng  him  to  take  in  exchange  outlying  parts  of  the 

settled  estates  in  return  for  particular  portions  of  land 

irHich  he  himself  possessed,  and  which  were  contiguous 

tOy  a«iid  desirable  to  be  held  with,  the  settled  estates. 

N'o'w,  if  anybody  had  imagined  at  that  time  that  there 

a  defect  in  the  fetters  of  the  entail^  of  course  the 

of  those  Acts  of  Parliament  would  have  been 

:,  and  Lord  Lynedoch  himself  would  in  another 

have  effected  those  several  alterations  by  annex- 

uig  the  three  different  estates  at  the  three  different 

periods  when  the  Acts  of  Parliament  were  passed,  so  as 

to  save  the  whole  expense  and  machinery  of  those  Acts. 

Ifl'ow,  the  Acts  of  Parliament  themselves  were  very 

stroBgly  framed.     Under  the  first,  Lord  Lynedoch  was 

authorized  to  apply  to  the  Court  of  Session,  and  with 

their  direction  and  approbation  to  grant  and  execute 

^l^sposition  of  the  fee-simple  lands  in  such  form  and 

^xia-ruier  as  shall  appear  to  the  Judges  of  the  Court 

proper  for  effectually  settling  and  securing  the  said 

*aii.cjg  and  estates,  free  of  all  debts  and  incumbrances, 

^Poxi  the  said  Thomas  Graham,  and  the  other  persons 

*^^    heirs  of  entail,  called  by  the  aforesaid  deed  of 

^^t^ul,  in  the  same  form  of  a  strict  entaiL     The  Judges 

*t  -fclat  time  were  of  opinion,  that  the  proper  mode  of 

ing  the  settlement  of  these  estates  was  to  settle 

exactly  in  the  very  words  of  the  settlement  of 

6. 

"I^  the  later  Act  of  Parliament,  that  of  1811,  the 
^*^^ction  was  still  more  singular.     It  was,  **  to  grant 
^^  execute  a  disposition  of  the  aforesaid  lands  in  such 
and  manner  as  shall  appear  to  the  J  udges  of  the 
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^^Xirt  in  either  Division  thereof  proper  for  effectually 

^titling  and  securing  the  said  lands  and  estates,  free  of 

^*  debts  and  incumbrances,  upon  the  said  Thomas 

^laham,"  "  and  the  other  persons  and  heirs  of  entail." 

^en  come  these  words,  '^called  to  the  succession  in 


Gkaiiam 

V. 

Stewakt  et  al. 

Lord 

8i.  LeonardW 

opinion. 
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Obaram 

9. 
STKW4BT  ST  AL. 

Lord 

8t,  Leomardt' 

opinion* 


the  said  herein-before  in  part  recited  deeds  of  cnt-^**' 
executed  by  the  said  Thomas  Graeme  and  Jo^*^ 
Graham,  his  son,  and  by  the  said  Thomas  Grains  ^*^> 
now  of  Balgowan,  respectively  in  the  form  of  a  str^*-^ 
entail,  and  under  all  the  conditions,  provisions,  decJ-^^ 
rations,  limitations,  and  irritancies  limited,  provide  ^ 
mentioned,  expressed,  and  declared  by  the  afore8&.^=^^ 
deeds  of  entail,  in  so  fer  as  the  same  are  now  sil'Kd- 
sisting  or  capable  of  taking  effect,  which  settleme:^^^ 
and  entail  shall  be  so  framed  as  to  bind  the 
Thomas  Graham  or  other  person  executing  the 
as  well  as  the  succeeding  heirs  of  entaiL"  If  anythun.^ 
therefore,  in  words  could  have  directed  the  making 
effectual  entail,  it  would  have  been  the  words 
I  have  just  read. 

But  there  was  also  a  clear  intention  expressed,  whicfa 
was  to  convey  these  estates  to  the  uses  of  the  deed    of 
1726.     These  deeds  are  all  recited  in  the  trust  disposi- 
tion of  Lord  Lynedoch,  upon  which  the  House  no'W 
has  to  decide ;  and  therefore  this  is  not  a  question    ^ls 
to  how  far  you  may  go  into  extrinsic  circumstances  "by 
collateral  evidence,  in  order  to  place  yourself  in  fct© 
situation  in  which  the  testator  or  grantor  stood  at  fcb® 
time  that  he   directed  the  settlement  to  be  ma^^ 
because,  upon  the  very  face  of  the  settlement  tho^^ 
different  dispositions  and  instruments  are  stated,  bH^ 
consequently  you  are  entitled  to  look  at  them,  not  for 
the  purpose  of  striking  out  these  words — I  disdaiiD 
any  such  intention, — nor  for  the  purpose  of  giving  to 
them  a  meaning  which  they  will  not  admit  o^  but  for 
the  purpose  of  enabling  you  to  ascertain  the  sense  is 
which  ambiguous  words  were  used  by  the  testator  in 
the  clause  in  question. 

Now,  so  far,  it  is  perfectly  clear  that  this  was  ibf 
great  object  of  Lord  L}niedoch's  life^  to  annex  to  tbe 
family  estate  all  the  portions  of  the  estate  whicb  b0 
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lirod,  and  which  were  desirable  to  be  held  with 
family  estate ;  and  ignorant  as  he  was  that  there 

any  defect  in  the  settlement  of  1726,  he  took  that 
I,  as  a  matter  of  course,  aa  his  guide.  That  was 
cnodel, — that  was  the  thing  to  which  he  referred, 

he  meant  the  estates  to  go  with  the  principal 
be.  The  principal  estates  were  not,  as  he  con- 
ned, within  his  power,  but  they  were  strictly 
ed  by  the  deed  of  1726.  He  could,  therefore, 
)  but  one  intention,  and  that  was,  that  as  those 
bes  were  to  go  with  the  principal  estates,  they 
Id  go  according  to  the  settlement  of  the  principal 
bes ;  and  there  was  no  other  way  in  which  they 
i  go  with  the  principal  estates  except  by  being 
ixed  to  those  estates  according  to  and  imder  that 
ement. 

^t  us  suppose  this  case,  that  immediately  after 
I  Lynedoch's  death  there  had  been  a  settlement 
Qted,  that  the  Judges  had  had  to  settle  the  estates, 

would  they  have  settled  them?  They  would 
ly  have  settled  them  according  to  the  settlement  of 
i^ — ^no  one  doubts  that ;  according  to  the  extent 
lowledge  of  the  law  of  every  professional  man  in 
land,  from  the  lowest  to  the  highest,  every  agent, 
y  writer  to  the  signet,  every  advocate,  every 
e,  all  the  parties  concurred  in  the  construction  of 
lettlement  of  1726,  that  it  was  a  binding  and  legal 
ement  according  to  the  law  of  Scotland,  with  suffi- 
b  irritant  and  resolutive  clauses  to  carry  the  estate, 
«  as  the  Act  of  1 686  would  allow  any  estate  to  be 
ied.  Then  the  whole  diflEiculty  has  arisen,  not 
1  what  those  words  would  authorize  you  to  do, — 
wise,  when  you  are  talking  of  striking  out  the 
^  as  I  have  said  already,  I  utterly  disclaim  any 
i  intention, — not  merely  of  striking  out  the  words, 

of  patting  a  forced  and  unnatural  construction 
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obaham       upon  them.     If  the  words  do  not  bend  to  what 
&«wA«T^n  AL.  ^ggjiy  ^Y^^  intention  of  the  Testator,  of  which  I 

*'J^S£ir**     ^^  doubt,  then  let  no  effect  be  given  to  them,    l^nt 
the  words  cannot  be  so  exceedingly  difficult  to  manifcgi^ 
if  (as  in  the  case  I  am  now  putting),  supposing  tihai 
the   Judges  of  Scotland,  and  the  whole  weight    d 
knowledge  of  Scotland  in  point  of  law,  had  beea 
brought  to  bear  upon  this  settlement  immediatelj 
after  the  death  of  Lord  Lynedoch,  they  would  hsye 
agreed  that  the  words  would  have  authorized  a  settle- 
ment to  the  very  uses  of  the  settlement  of  1726.    The 
words  cannot  be  of  a  nature  that  will  not  admit  of 
that  construction,  if  that  is  the  construction  whidi  lU 
Scotland,  the  Judges,  and  the  Bar  would  have  igned 
in. 

Then  some  person  discovers  that  there  was  a  defect 
in  this  settlement;   but  what  was  that  defect?  K 
was  not  a  defect  arising  out  of  the  natural  oonstractioiii 
or  the  proper  construction  of  this  settlement  of  178^* 
by  no  means;  but  the  Courts  of  Law  in  ScotlAD<L 
aided  by  this  House,  having  taken  the  same  view  of 
the  Statute  of  1 685  which  our  Courts  of  Lav  her© 
took  of  the  Statute  De  donis,  that  is»  setting  ihei^ 
minds  against  the  strictness    of   ent^  which  wa^ 
allowed  by  the  Statutes,  and  being  desirous  of  throi^'* 
ing  lands  into  the  general  conmierce  of  the  countiy'' 
made  a  forced,  unnatural,  and  I  may  say  withoi^^ 
offence,  an  improper,  construction  of  these  instrameni^ 
in  order  to  avoid  the  instruments  and  to  defeat  tk^ 
fetters,  and  to  throw  the  property  for  general  puipoee^ 
into  circulation ;  but  that  was  not  their  natural  ecm-'^ 
struction,  and  when  the  point  was  raised  with  r^gu^ 
to  this  deed  the  Lard  Ordinary  was  of  opinion  ii»^ 
the  fetters  were  good.     When  it  went  to  the  LoidB  o^ 
the  First  Division  they  called  in  all  the  Judges  o^ 
Scotland  and  they  were  consulted  upon  it^  and  tlM^ 
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a  majority  of  opinion  that  the  fetters  were  not  v. 

V         •f  *  Stewart  wt  a*i 

L    Then  it  went  to  the  Second  Division,  and  what  --r 

me  of  it  then  ?  The  Judges  were  equally  divided.  ^'^SSif* 
•e  never  was  a  point,  therefore,  open  to  more 
tL  The  construction  put  upon  the  settlement  of 
i  tamed  upon  a  mere  quibble,  upon  playing  with 
Is, — it  was  not  canying  the  intention  into  effect^ 
lefeating  the  intention.  That  was  the  great  object 
16  course  of  decisions,  but  it  is  a  course  of  decisions 
»ted  in  no  other  case.  And  what  does  it  prove  ? 
roves  that  the  Courts  of  Scotland,  supported  by 
House  as  a  judicial  tribunal,  will  not  go  out  of 
rway  to  encourage  fetters,  but  on  the  contrary, 
they  will  go  out  of  their  way  in  order  to  put  a 
id  construction  upon  an  instrument  with  a  view  to 
n  being  defeated. 

ow  has  that  been  followed  up  by  the  Legislature 
r?  Why,  by  the  Act  of  Parliament,  which  says, 
if  there  is  one  fetter  in  an  entail  not  sufficiently 
h1,  the  whole  entail  shall  be  void  That  is  strong 
lation ;  but  it  is  a  strong  approbation  of  the 
ae  which  had  been  taken  by  the  legal  tribunals, 
r  object  has  been  that  which  has  been  ultimately 
uplished  by  the  Legislature,  to  avoid  fetters  by 
Y  possible  construction, — not  to  look  at  the  infcen- 
but  to  look  and  see  whether  it  is  possible,  upon 
jre  construction  of  words,  to  get  rid  of  the  fetters, 
80  to  enable  the  parties  to  defeat  the  entail 
ow,  it  was  stated  by  my  noble  and  learned  friend 
he  Woolsack — and  it  does  sound  somewhat  odd— ^ 
you  are  not  asked  to  convey  this  estate  to  this 
Jeman  in  fee-simple,  when  a  strict  entail  wafi 
tided,  that  it  does  not  depend  upon  the  settlement, 
upon  the  Act  of  Parliament ;  that  the  intention  is 
an  element  to  be  looked  at  in  this  case.  Tou  arid 
at  liberty  in  construing  this  settlement  to  look  at 
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V. 
9nWABT  ST  At* 

Lord 
St.  Leomardi* 


the  Act  of  Parliament  at  all.    The  Act  of  Parliamec^ol 
acts  upon  this  settlement  as  it  does  upon  all  oUm.^ 
settlements.     This  settlement,  therefore,  let  itbenuu^e 
in  whatever  form  it  may,  must  submit  in  aU  thim£8 
just  like  other  settlements  to  the  Act  of  Parliame^imt^ 
hut  not  to  a  greater  extent.     It  is  an  element,  but  Ei.ci 
an  element  in  the  discussion  of  this  casa     The  aett^le- 
ment  is  the  subject  of  the  Act  of  Parliament,  and  tJie 
Act  of  Parliament  will  act  upon  it  just  as  upon  axiy 
other  settlement,  but  not  in  a  higher  d^ree  or  in.  a 
different  manner. 

Now,  if  we  were  to  look  at  this  caae  as  it  stood 
irrespectively  of  the  discovery  of  this  blot  in  the  entail 
of  1726, 1  take  it  to  be  perfectly  dear  that  we  should 
have  directed  the  settlement  to  be  made  according  to 
the  settlement  of  1726,  and  I  take  it  to  be  equally 
(dear  that  if  the  settlement  had  been  so  made,  no  sub- 
sequent discovery  of  the  blot  could  ever  have  enabled 
any  Court  of  Justice  or  this  House  itself  to  reform 
that  settlement ;  but  the  subsequent  settlement^  like 
the  original  settlement,  must  have  stood  precisely  as  it 
was  formed.    Now,  the  real  difficulty  here,  as  it  ap* 
pears  to  me,  arises  from  this,  that  two  things  are  oaor 
founded.     In  point  of  &ct,  the  thing  which  is  tb6 
wrong  to  be  complained  of,  as  it  turns  out,  and  whi^ 
the  testator,  Lord  Lynedoch,  would  have  liked  to  hftv^ 
had  corrected,  if  be  had  known  of  it^  was,  nottb^ 
settlement,  which,  in  my  view,  his  own  deed  antho^ 
rized,  but  the  settlement  of  1 726.     There  is  the  coff^ 
delicti,  there  is  the  mischief ;  it  is  not  in  the  directioi^ 
to  make  a  settlement  in  conformity  with  the  origin^ 
settlement^  but  it  is  in  the  original  settlement  it0el& 
Nobody  knew  of  that  blot,  and  that  Lord  Lynedodw 
by  the  words  which  I  will  presently  refer  to,  meant  t^ 
correct  that,  or  to  vary  it  in  any  mannerj  I  cannot  satifl^ 
myself     My  Lords,  most  unwilling  as  I  am  to 
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from  my  noble  and  learned  friend  on  the  Woolsack, 
I  have  not  come  to  this  conclusion  without  the  deepest 
wnaideration,  and  reiteratedly  turning  the  case  over  *' \,j 
in  my  mind.  I  am,  however,  perfectly  satisfied  that 
it  is  not  possible  to  come  to  any  other  conclusion, 
I  looking  to  what  the  intention  was.  The  fault  is  in 
tke  original  settlement,  of  which  nobody  complains. 

Now,  it  is  a  very  strong  circumstance,  and  I  am 

^titled  to  look  at  these  circumstances  ;  we  are  bound 

to  look  at  the  circumstances  of  the  previous  settlement, 

I^ecause  here  it  is  no  question  as  to  extrinsic  evidence ; 

tltese  settlements  are  recited  and  made  evidence  upon 

^e  &ce  of  the  instrument  itselfl     Eight  days  before 

^  trust  disposition.  Lord  Lynedoch  conveyed  over 

^Ws  estate  to  the  uses  of  the  settlement  of  1726.     Now, 

^  Lords,  if  Lord  Lynedoch  had  himself  induded 

^6  estates  now  in  question  in  that  settlement^  or  if 

'^  lumself  had  executed  a  separate  settlement  of  that 

<*of  any  other  part  of  his  property,  if  instead  of  the 

^'^t^   disposition  of  1821,  he  himself  had  executed 

'^    own  purpose, — had  made   the   very  settlement 

^oh  he  directed  the  trustees  to  make ;  I  ask,  can 

^T    one  doubt  what  would  have  been  the  settlement 

™^t  Xiord  Lynedoch  would  have  made  of  those  estates  ? 

^^    answer  is  clear,  that  from  all  that  appears,  with 

«1  t^e  knowledge  he  had  we  are  entitled  to  say  that 

^  klus  case  he  would  haye  followed  the  settlement  of 

^^2e,  upon  the  beUef  which   everybody  entertained 

^^   that  was  a  perfect  settlement.    Clearly  he  would 

"*^^  acted  upon  that,  as  he  did  in  all  the  other  settle- 

"^^^ts:   it  would  not  have  altered  his  intention,  nor 

^^^^^  it  have  altered  the  settlement  which  was  made 

^  4^im.     So  fiir,  I  think,  we  are  agreed.    Then  comes 

^      trust    disposition    eight  days  later ;    and   that 

^*^ti  disposition  directed  that  the  remaining  estates 

*^^^^tld  be  in  conformity  with  the  uses  of  the  deed  of 

•*^    He  was  not  sure  that  there  would  be  any  estates 
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remainingy  but  he  directs  that  those  estates,  if 
which  shall  remain  undisposed  of,  after  paying  d^^'^ 
and  so  on^  shall  be  settled  in  this  manner.    So  4>1^ 
that  was  rather  an  insignificant  part  of  the  property; 
he  had  settled  all  the  main  parts  of  the  prop^^rtj 
that  he  meant  to  settle,  and  in  an  irrevocable  maaxftesr, 
to  the  uses  of  the  settlement  of  1726  ;  and  he  treated 
these  as  being  a  very  small  portion  of  his  property,  l>ut 
he  directed  them  to  be  settled  in  the  way  I  shall  pre- 
sently mention,  and  in  doing  so  he  uses  these  words^ 
which  are  found  at  the  conclusion  of  the  sentenoa 
Now,  supposing  that  the  estates  were  not  all  settled, 
he  actully  authorizes  them  to  be  exchanged  for  settled 
estates.     Look  again  at  that^  and  see  what  he  had 
recently  himself  done,  in  exchanging  this  property  ^^ 
the  other  settled  estates  ;  it  is  perfectly  clear  that  be 
meant  the  land  taken  in  exchange  to  be  settled  exactly 
according  to  the  uses  of  the  settlement  of  1726,— of  tto'* 
there  can  be  no  doubt.    And  then  there  is  this  dicaB^' 
stance,  which  has  not  been  referred  to  by  either  of  na^ 
noble  and  learned  friends  who  preceded  me,  andwWcsJb 
has  had  great  influence  upon  my  mind  in  coming  to    ^ 
conclusion   upon  this  case ;    and  that  is  this^— th^^ 
throughout  the  trust  disposition  of  1821  Lord  Lp 
doch  has  shown  over  and  over  again  an  intention 
unite  the  two  estates,  so  that  whatever  he  had  to  settle 
should  go  along  with    the  principal    estatea    No^^' 
there  is  no  way  in  which  that  which  was  his  javaaty 
intentio  n  can  be    efiected,    except  by  settling  ^^ 
remnants  of  these  estates  exactly  as  he  had  setUed  tb^ 
other  estates  as  he  acquired  them,  videlicet,  to  the  ^ases 
of  the  settlement  of  1726.     Let  it  be  recollected  that 
there  can  be  no  greater  misapprehension   than  to 
imagine  that  the  construction  which  I  have  put  upos 
this  instrument,  does  not  make  a  strict  and  efl^Q*' 
entail  of  the  property  to  a  great  extent,  and  to  sn^ 
an  extent  as  might  satisfy  the  parties.     It  ia  not 
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suise  the  subsequent  Act  of  Faxliament  has  enabled       gbabav 

I  to  acquire  the  fee,  that  therefore  you  are  to  con- 

» that  it  amounted  to  a  declaration  that  the  man     a.  Leonard^ 

entitled  to  a  fee  under  the  settlement ;  he  is  en* 

ed  to  no  such  thing  under  the  settlement.     Under 

xl  Lynedoch's  trust  disposition  there  was  not  a 

ct  settlement.     As  far  as  his  will  is  concerned, 

opinion  of  course  coincides  with  the  opinion  of 
rybody  else,  that  the  estates  were  to  be  settled 
the  uses  of  the  entail  of  1 726,  with  all  the  fetters 

limitations  contained  in   that  entail     If  I  go 
ilier,  and  obey  the  Act  of  Parliament,  it  is  not 
Btruction — it  is  obedience  to  the  Act  of  the  Legis- 
Lre.     It  is  not  because  I  am  of  opinion  that  he 
ntitled  to  the  estates  in  fee,  that  the  settlement  is 
perative,  but  it  is  because  I  am  of  opinion  that  the 
'lament  is  binding  and  operative,   and  creates  a 
ct  entail  beyond  all  possibility  of  doubt  if  there 
svery  fetter,  so  there  is  every  fetter  except  that 
li  respect  to  selling,  properly  fenced.     I  therefore, 
i:  at  it  as  a  direction  to  make  that  settlement  an 
ctual  settlement,  according  to  the  uses  of  the  entail 
726,  as  the  Judges  themselves  considered  three  times 
X,  when  they  settled  the  property  to  those  very  uses 
y  had  been  directed  to  entail  them  in  an  effectual 
n  of  settlement,  according  to  the  Act  of  1811.     I 
aider  that  this  would  be  a  perfect  settlement,  except 
m.  that  fetter  not  properly  fenced,  and  that  was  a 
3ct  which  went  over  the  whole  estate.     Now,  if  I 
V  to  your  Lordships,   as  I  have  satisfied  myself, 
b  these  estates  were  all  meant  to  go  together,  and 
;  if  you  adopt  the  construction  which  hasalready 
1  put  by  my  noble  and  learned  Mends  upon  this 
niment,  you  must  sever  the  estates;  you  cannot 
L  execute,  as  I  have  shown,  the  directions  of  that 
unentary  instrument,  the  trust  disposition,  and 
cannot  accomplish  the  intentions  of  the  testator. 
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Then,  my  Lords,  I  have  to  ask  this  question, If 

Lord  Lynedoch  had  been  aware  that  the  setUem^nt 
*'4SSr^     of  1726  was  defective  in  one  of  the  fetters,  and  at  -tJie 
moment  that  he  made  his  will  in  1821  it  was  qutite 
out  of  his  power  to  supply  that  defect,  how  would  lie 
have  settled  the  property,  that,  is  the  collateral  pro- 
perty which  he  had  acquired,  and  which  was  about  to 
be  settled  by  the  deed  of  1821  ?    It  is  my  firm  im- 
pression that  he  would  have  settled  that  according  to 
the  deed  of  1726,  with  the  infirmity  upon  the  face  of 
that  deed.     What  else  coidd  he  do?    He  meant  his 
heir  of  entail  to  take  the  property.     This  was  a  mere 
excrescence ;  it  was  adjoining  land  which  he  thought 
it  convenient  to  hold  with  the  principal  estate.    He 
did  not  intend  to  form  a  new  strict  settlement  of  that 
bit  of  property  ;  he  did  not  intend  that  the  property 
which  he  had  left  to  the  last   should  form  a  new 
entail  and  go  to  a  new  heir,  and,  under  the  Statute  ^ 
1685,  be  for  ever  entailed.     He  meant  no  such  thing- 
But  he  meant  the  whole  estate  to  be  bound  by  the 
entail,  if  that  could  be  accomplished.     If  the  accoix^' 
plishment  of  that  was  not  within  his  power,  tb^** 
what  did  he  intend  ?    He  intended  it  to  go  subject  *^ 
the  settlement  of  1726.    The  estate  had  been  upward^ 
of  a  century  in  the  family :  he  himself  had  enjoyed  i^ 
as  heir,  and  every  heir  of  entail  in  succession  woul^ 
enjoy  it  under  the  settlement  of  1726.   No  doubt  thex^ 
was  a  power  to  sell,  but  there  was  no  other  ddeC^ 
Tlie  settlement  of  entail  was  perfectly  good,  the  ent^^ 
would  have  carried  it  to  every  peraon  who  was  d^" 
signated  in  the  order  of  succession,  but  no  doubt   i^ 
was  open  to  be  defeated  by  that  defect ;  but  I  canu^^ 
persuade  myself  that  if  Lord  Lynedoch  had  Iiad  hims^J^ 
to  decide  this  question,  if  he  had  asked  himself  it^^ 
question,  in  what  way  shall  my  remaining  property  t^ 
settled  ?   He  would  have  said  Certainly  as  to  the  mt^" 
cipal  estates  there  has  been  a  defect  in  the  settlemei^^ 
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tat  I  cannot  correct  the  settlement  of  1726,  and  I       ^^f,^ 
must,  therefore,  settle  this  remaining  property  to  the       ^^^ 

flame  uses.  Si.  Leonard^ 

opimiM, 

Now,  my  Lords,  in  my  apprehension  it  is  impos- 
sible to  read  the  disposition  of  1821  without  being 
thoroughly  satisfied,  as  a  lawyer,  that  the  great  object 
that  Lord  Lynedoch  had,  was  to  annex  this  small 
additional  property  to  the  other  property.  But  now, 
having  cleared  the  way  rather,  by  the  observations 
mbmitted  to  your  Lordships,  very  humbly,  I  will  ask 
roar  Lordships'  attention  once  more  to  the  actual 
tnist  disposition ;  it  is  in  these  words  :  they  are  to  pay 
^  the  debts  and  so  on,  and  then  he  says,  '^  Fourthly, 
^fter  fiilly  accomplishing  the  purposes  aforesaid,  if  any 
>f  my  lands  and  heritages  before  disponed  shall  remain 
*Mold,  my  said  trustees  shall  in  due  form  of  law 
"Spone  iind  convey  the  same  to  the  heirs  of  entail 
•Ued  after  me  in  and  by  a  certain  deed  of  entail 
^©cuted  by  Thomas  Graham,  sometime  of  Balgowan, 
*^d  John  Graham  his  son,  dated  on  or  about  the  7th 
ebruary  and  9th  Jxme  1726,  xmderallthe  conditions, 
"^visions,  and  clauses  prohibitory,  irritant,  and  reso- 
itive  in  the  said  deed  of  entail  contained,  so  far  as  the 
^^ixe  may  be  applicable,  and  so  as  to  form  a  valid  and 
factual  entail  according  to  the  law  of  Scotland." 

Now  let  us  see  what  the  meaning  of  that  is, — In  the 
'rt  place,  what  is  the  primary  intention  ?  It  is  clearly 
^  he  has  told  you.  He  refers  to  the  register  of 
^®oda.  He  refers  to  the  entail  of  1726,  and  to  all  the 
^i^ditions,  provisions,  and  clauses  prohibitory,  irritant, 
^^<1  resolutive  contained  in  that  deed.  There  can  be 
^  doubt,  therefore,  that  his  original  primary  intention 
^''^  to  settle  these  properties  to  the  uses  of  the  deed  of 
^'26.  Some  of  those  conditions  were  no  longer  ap- 
plicable. He  therefore  introduces  these  words,  "so 
**  *tt  the  same  may  be  applicable,"  and  in  my  opinion 
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oiAHAM        th^  words  that  follow  are  referable  to  that  particiL 
^^L^    '  clause  of  the  sentence,  and  also  referable  to  this— tl 

Lord 

St.  Leommrds' .  ^j^q  Settlement  which  is  to  be  made  shall  be  in  itc 
made  so  as  to  form  a  valid  and  effectual  entail  aoooE: 
ing  to  the  law  of  Scotland.  He  settles  it  to  the  Yi 
uses  of  the  settlement  of  1726,  and  under  all  th. 
limitations,  '^  so  &r  as  the  same  are  now  applical 
and  so  as  to  form  an  effectual  entaiL'^  It  is  as  if 
had  said.  Take  care  that  in  leaving  out  things  wh 
are  no  longer  applicable,  you  do  not  defeat  my  int> 
tion,  and  leave  it  an  ineffectual  entail  ;  and  take  o 
that  in  making  the  deed  itself  you  make  it  an  effect 
entail.  But  an  effectual  entail  for  what  ?  For  ' 
uses  of  the  deed  of  1726.  Can  anything  be  la 
direct  Can  anything  be  more  conclusive  ?  He  dire 
his  trustees  in  the  most  solemn  manner  to  convey  i 
property  according  to  the  deed  so  registered,  andmi< 
the  limitations  and  restrictions  of  the  irritant^  p 
hibitory,  and  resolutive  clauses.  He  says,  You  are 
do  that,  and  to  make  it  an  effectual  entaiL  Accordi 
to  the  law  at  that  time^  it  was  an  effectual  deed 
entail,  being  under  those  limitationa  Undoubte<3 
since,  it  has  been  discovered  that  there  is  a  defo 
but  in  my  opinion  those  words  admit  of  an  easy  b 
natural  construction.  According  to  the  whole  fi& 
of  the  sentence,  he  is  to  be  understood  as  dire 
ing  the  trustees  to  make  an  effectual  settlement 
point  of  form,  that  is  to  say,  the  deeds  must 
properly  registered ;  for  example,  they  must  conU 
the  proper  clauses,  they  must  repeat  the  clauses  ^ 
cording  to  the  law  of  Scotland.  All  that  was  intend* 
by  him.  It  is  as  though  he  had  said.  You  are  to  tal 
care  and  make  the  deed  effectual ;  you  are  to  strike  on 
that  which  is  unnecessary,  but  in  striking  that  outyo' 
are  to  take  care  not  to  damage  the  effectual  ent^ 
But  what  is  to  be  made  efi'ectual  according  to  the  b^ 
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of  Sootland  is  the  settlement  of  this  property  in  the  oi^am 
maimer  in  which  the  principal  estates  were  settled,  ®™^^J!^" 
viz.,  to  the  uses  of  the  settlement  of  1726.  I  know,  as  *-iSS!*' 
&r  as  it  is  possible  for  one  man  to  know  what  was 
within  the  knowledge  of  another,  that  he  had  no 
knowledge,  he  could  have  none,  of  the  defect  in  the 
MtUement  of  1726.  And  I  myself,  I  must  say,  am 
clearly  of  opinion  that  those  words  do  not  admit  ot 
any  construction  like  this,  that  he  intended  to  correct 
Uie  error,  if  there  was  one,  in  the  settlement  of  1726, 
•for  which  it  coidd  never  have  entered  his  mind  that 
^ere  was  the  slightest  foundation. 

If  it  had  stood  upon  that  alone,  J  should  have  put 

^t  construction  which  was  conformable  to  the  whole 

*^or  of  the  circumstances,  and  then  all  that  would 

'^•Ppen  would  be  this,  that  this  remnant  of  the  pro- 

P^y  would  have  gone  along  with  all  the  rest  of  the 

property,  and  be  subject  to  just  the  same  line  of  suc- 

**^on,  no  higher  or  lower,  no  greater,  no  less,  than 

tteae  estates  themselves.    But  when  I  come  to  look  at 

^®  dispositions  of  Lord  Lynedoch,  I  see  that  through- 

^*  Ixe  intended  those  estates  to  go  with  the  other 

^tatea    But  if  they  go  as  the  Act  of  Parliament  now 

^'ders  them  to  go,  one  estate  will  go  to  one  party 

*^d  another  estate  will  go  to  another  party.    There- 

^01^    J  know   I  have  defeated  his  intention.     I   am 

^^'king  a  new  separate  entail  now  of  that  which  it 

Ji^Ver  entered  into  his  mind  should  be  so  entailed.  He 

^^^ht  the  whole  of  the  estates  would  go  together, 

^"^^  1  believe,  as  I  have  said  before,  that  the  very  last 

^^^^  he  desired  is  that  which  your  Lordships  are  now 

^*^^  upon  to  do,  namely,  to  cut  off  those  estates  and 

ift^Ve  those  remnants  of  estates  separate  from  the  others. 

**^08e  were  estates,  I  should  suppose,  of  very  small 

'^'riue,  but  under  this  decision  they  are  to  be  a  sepa- 
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gbabam  YBiQ  inheritance  with  new  fences^  contrary  to 

STSWABT  XT  AL.  •      .          >• 

—  intention. 

LtfTd 

st.Letmarda'  Nobodv  admits  more  than  I  do  that  we  are 
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construe  this  instrument  of  Lord  Lynedoch'saocoi 
to  its  plain  import,  and  give  effect  to  ity  and  if  I 
the  power  I  would  give  effect  to  his  intention,  and 
the  words  which  express  it  in  the  most  literal  way 
which  it  is  possible  to  do  it.     But  I  think  I  am  doL 
so  in  the  view  I  submit  to  your  Lordships.    Now 
recites  what  he  has  done  upon  the  face  of  his  oi 
disposition  of  1821.     He  recites  that  he  has  settl^^^ 
these  lands,  and  he  has  no  notion  of  course  that    tjiue 
has  not  settled  them  properly ;  this  is  a  matter  whiGl 
admits  of  no  doubi     By  a  codicil  executed  in  1838  1:b^< 
particularly  recites  the  settlement  which  he  has 
and  he  states  that,  after  the  payment  of  his  death-1 
and  funeral  expenses,  he  directed  the  estates  to 
conveyed  as  follows — he  here  recites  what  the  settJ-* 
ment  of  1821  was ;  and  I  beg  your  Lordships'  attention 
to  this — this  is  a  codicil  executed  by  him  in  1838, 
which  he  states  what  he  considered  he  had  done 
1821  : — "  And  whereas  by  my  said  trust  disposition 
and  settlement  I  directed  the  debts  and  sums  of  moi 
due  to  me  at  my  death  might  be  uplifted,  and  that 
moveable  estate^  and  lands,  and  heritages  thereby 
veyed  might  be  sold,  in  whole  or  in  part,  at  fcb^ 
discretion  of  my  said  trustees ;  and  that  after  paymex^'^ 
of  my  death-bed  and  funeral  expenses,  expenses   ^* 
executing  the  said  trust,  my  just  and  lawful  debts,  ai^^ 
any  legacies,  donations,  and  sums  of  money  order^^ 
by  me  to  be  paid  as  aforesaid,  if  any  part  of  my  ssti^ 
lands  and  heritages  shoidd  remain  unsold,  my  said  trO^^ 
tees  should  convey  and  dispone  the  same  to  my  hei^^ 
of  entail  called  after  me  by  the  deed  of  entail  of  3^'^ 
gowan,  and  should  also  lay  out  the  remainder  of 
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*BoiiaI  estate  and  eflfects,  if  any  should  be,  in  the       ^"tf  *** 
trchase  of  lands,  and  settle  the  same  on  my  said     "'^^^J^  *** 
iurs  of  entail,  in  manner  more  fully  set  forth  and     *'•  Leonard$ 
Pressed  in  my  said  trust  disposition  and  settlement'' 
3es  he  look  at  all  to  anything  beyond  the  mere  entail 
1726?    Can  anything  be  more  express  than  this, 
iich  he  does  in  1838,  giving  his  own  construction 
bis  own  disposition  ? 

37hen,  my  Lords,  he  states  in  the  disposition  of 
21,  that  he  has  in  one  part  of  his  disposition  directed 
^t^  if  the  trustees  whom  he  has  appointed  shall  fSEiil, 
2izi  certain  things  shall  take  place.  '^  And  failing  all 
r  trustees  named  or  to  be  named  or  assimied,  by 
xi.-acceptance,  death,  or  otherwise,  then  to  the  person 

persons  who  shall  succeed  to  me  as  heir  or  heirs, 
i-le  and  female,  of  the  Balgowan  estate  for  the  time,'' 
d  80  on.  Now,  I  ask  your  Lordships,  was  it  likely 
^i,  unless  he  intended  his  estates  to  go  strictly 
Sether,  he  even  could  have  ordered  that  the  heirs  of 
bcul  of  the  Balgowan  estate  under  the  settlement  of 
S6  shoidd  be  the  trustees  of  this  new  settlement  ? 
1:1  anything  be  more  inconsistent  than  to  say  that 
I  intention  was  that  his  estates  shoidd  be  severed, 
d.  yet  that  the  heirs  of  entail  of  the  Balgowan 
•^te  should  become  the  trustees  of  this  separate 
r^ion  of  land  ?  It  is  qtdte  clear  he  intended  no  such 
L^g,  but  that  he  expected  the  estates  to  go  together. 
But^  my  Lords,  how  are  we  to  get  over  this  clause  ? 
^  was  a  point  very  much  relied  upon  at  the  Bar. 

is  as  follows : — "  I  declare  and  appoint  that  the 
^ts  and  profits  of  my  said  unentailed  lands  and 
Stages,  and  of  my  lands  to  be  purchased  by  my  said 
^t^ea  while  vested  in  their  persons,  as  weU  as  the 
^^x^  interest  and  produce  of  any  monies  that  may 
^^  their  hands  arising  from  the  sale  of  any  part  of 

Estate,  heritable  or  moveable,  whether  under  the 
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said  trust  disposition  or  any  will  executed  or  to 
executed  by  me  relative  to  my  real  estate  in  EnglaE=M(]^ 
or  from  any  daims  that  I  may  have  at  my  dee^^iJi 
against  the  heirs  of  entail  succeeding  to  me  in  Kny 
entailed  estates,  and  generally  the  annual  profits  mjad 
produce  of  any  fimds  and  estate  fidling  under  the  ^s^d 
trust,  shall  be  paid  and  accoimted  for  by  them  to  l^he 
heir  of  entail  in  possession  of  the  said  entailed  estate 
of  Balgowan  for  the  time.''     How  is  that  to     be 
executed  if  the  entail  of  Balgowan  is  not  to  be  the 
measure  of  the  settlement  of  this  property  f    The  Iieir 
of  Balgowan  might  become  entitled  to  the  estate  in 
fee-simple  whenever  he  pleased,  and  then  would  have 
no  relation  at  all  to  this  property,  which  must  continae!, 
according  to  your  Lordships'  probable  or  necessary 
decision,  separate,  and  must  go  in  a  different  manner. 

And  then  to  whom  are  the  several  debts  to  b^ 
paid  ?    Are  they  to  be  paid  to  the  persons  who  really 
will  have  them,  or  are  they  to  be  paid  to  the  heirs  o^ 
the  Balgowan  estate  ?    Is  the  heir  of  the  Balgoisra-'^ 
estate  to  have  them,  or  is  the  person  who  is  no  long^^ 
heir  of  the  Balgowan  estate,  who  may  have  sold  it 
lost  the  Balgowan  estate,  entirely  to  have  them,  or 
the  person  to  have  them  under  this  new  settlements^  ^ 
Those  are  difficulties  which  it  appears  to  me  impoesib!^'^ 
to  get  over ;  but  all  the  difficulties  are  avoided  b»r^ 
giving  what  I  consider  an  easy  and  natural  coDstro^^^ 
tion  to  the  words  upon  which  the  difficulty  has  arise^^^' 
and  thus  making  these  estates  go  with  the  rest  of  tt^*® 
property. 

Now,  my  Lords,  I   must  say  a  word  upon  tL:^* 
question   of  constructive  trusts.     It  is  a  matter 
well  settled  now,   that  it  is  mere  pedantry  to 
through    the    authoiitiea      Every    trust  where 
act  is  to  be  done,  or  a  common  convej^ance  to  1^ 
executed,  is  an   executory  trust,   no    doubt^  in  ^ 
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'I  bat  not  in  the  sense  in  which  lawyers  speak       okahak. 
That  is  a  trust  executed,  but  a  trust  executory    srzwK^n  al. 


Lord 


^>  not  simply  a  trust  under  which  an  act  is  to  be     Si,  uonard^ 
»  which  applies  to  every  case,  but  one  in  which 

is  something  to  be  p^ormed  which  is  not  de- 

by  the  original  settlor  where  he  has  expressed 
itention  in  general  words  which  is  to  be  carried 
II  a  complete  and  legal  form  by  the  persons  who 
atrusted  with  the  estate.  Now  the  question 
mtly  arises,  to  what  extent  the  trustees  may  go 
ming  a  settlement  under  an  executory  trust. 
3re  is  a  case  upon  the  subject  which  was  very 

considered  before  Sir  WUUa/m  Grant — the  case 
anley  v.  Stanley  (a).  It  is  a  case  of  this  nature, 
liestator  directed  his  estate  to  go  to  the  second 
r  one  of  his  nephews  for  life,  and  then  to  trustees 
»erve  contingent  remainders,  and  then  to  the  first 
>ther  sons  of  that  second  son ;  and  if  that  second 
lied  without  issue  male,  or  did  not  attain  21, 
it  was  to  go  to  the  third  son,  and  in  like  manner 
is  death  without  issue  male  it  was  to  go  to  the 
li  son.  Then  he  declared  that  there  was  another 
3  in  the  family,  called  Puddington,  which  he 
3d  not  to  be  united  with  his  estates,  and  he  made 
>yision  of  this  nature,  that  in  case  any  of  those 
•ns  to  whom  he  had  thus  given  this  property 
d  become  possessed  of  the  estate  of  Puddington  ; 

''the  estate  devised  to  such  of  them  so  becoming 
issed  as  aforesaid,  shall  thereupon  cease  and 
me  void  or  not  take  effect  or  be  made,''  (that  is, 
f  the  settlement  that  was  directed  to  be  made,) 
the  case  may  be,  and  the  persons  next  in  re- 
ider  under  the  said  limitations  or  directions  shall 
mpon  become  entitled  to  the  estates."   Then  came 

important    clause — ''And  I  do  further  direct 

(a)  16Ves.  491. 
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QmMBAM       and  authorize  my  trnstees^    in  making  the  e&ttle^ 
nwABTKAL.  jjjgjjjj  herein -before  directed,   to   csorrect  any   defect 
^'ISdSL^    in  legal  or  technical  or  other  incorrect  ezpreasioD 
in  this  my  will,  and  to  form  such  settlement  from 
what  appears  to   them    to    be    my    real    meaningv 
with     all    and    every     the     powers    herein-befbra 
inserted,    and    the    farther    powers    of    exchanging 
any  of  the  lands  herein-before  devised  in  the  usual 
way," — "  and  such  other  like  powers  as  may  appear 
to  the  trustees  or  the  survivor  of  them,  or  his  executors, 
administrators,  and  assigns,  convenient  and  pntper." 
That  is  a  very  large  direction,  going  infinitely  beyond) 
as  it  appears  to  me,  these  ambiguous  words,  which  kf^ 
found  in  the  case  now  before  your  Lordships.    The^ 
were  to  execute  his  intention  according  as  they  ooulxS 
collect  it,  and  to  ''  correct  any  defect  of  legal  aa.^ 
technical  words.''    The  second  son  became  po68e89&^ 
of  the  Puddington  estates,  and  thereupon  of  course  hS^ 
life  estate  ceased  ;  indeed,  it  ceased  before  he  becaim^ 
possessed  of  it^  because  he  was  under  age  wh^  \b  ^ 
became  entitled  to  the  Puddington  estate.    Heha^S 
afterwards  a  son — that  son  claimed  the  estate  directe'^ 
to  be  settled.     In  answer  to  which  it  was  said,  No^    T 
the  intention  of  the  testator  was  to  keep  these  iir^> 
estates  distinct  as  far  as  might  be ;  the  trustees  ar""^ 
authorized  to  carry  his  intention  into  effect,  accordiiL^g 
to  what  they  collect  it  to  be,  and  it  is  dear  that  k-*^ 
intended  the  estates  to  go  over  to  the  persons  in 
mainder,  and  he  meant  them  to  take,  and  not  tk 
tenant  for  life,  who  was  living  at  the  time  the 
fell  in.     Sir  WiUia/m,  Qrarvt  held  that  the  diiection  i 
the  first  proviso  being  that  the  estates  should 
and  be  void,  he  coidd  give  no  further  effect  to 
direction  than  the  words  actually  expressed,  and 
consequently  the  trustees,  to  preserve  contingent 
mainders,  must  take  the  estate,  they  being  the  person*^ 
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xemainder  to  take.    And  the  result,  therefore^        ^^^H^ 
"was  that  the  second  son  of  the  tenant  in  tail         — 

Lor4 

3  estates  devised  by  the  will,  though  his  fother  ^'^SSSi^ 
)  Puddington  estate.  And  then,  when  Sir 
^  Orant  was  asked  to  give  effect  to  this  danse, 
dng  the  trustees  to  execute  the  settlement 
ig  to  the  testator's  intention,  he  made  this  ol>- 
n  (a) — "  It  was  said,  lastly,  that  being  an 
7  trust  it  is  to  be  executed  by  directing 
veyance  so  as  best  to  answer  the  apparent 
D,  viz.,  to  prevent  the  union  of  the  two 
n  the  same  person,  and  to  keep  them  asunder 
as  can  be  by  law.  The  testator  has  not  said 
3  his  intention.  It  is  only  inferred  from  the 
n  for  the  purpose  of  preventing  the  union  of 
bes  in  certain  persons  specified.  What  ground 
for  extending  to  other  persons  the  incapacity 
og  both  estates  ?  He  has  not  said  that  a  son 
las  shall  lose  the  devised  estate  by  becoming 
1  of  the  Puddington  estate.  Is  the  Court  to 
t,  not  because  he  has,  but  because  he  may 
become  entitled  to,  that  estate  ?  The  testator 
completed  his  purpose  by  this  proviso.  He 
'jes  the  trustees  to  correct  any  defect  or  incor- 
pression,  and  to  form  the  settlement  according 
^  meaning,  not  to  change  the  limitationa  A 
1  to  them  to  foUow  his  true  meaning  rather 
)  literal  construction  of  his  will  is  very  diffe- 
m  an  authority  to  new-mould  the  limitations, 
suppose  those  which  he  has  directed  will  not 
e  effect  he  intended.  There  is  no  reason  to 
he  intended  either  the  trustees  or  this  Court 
such  a  power." 

appears  to  me  to  be  a  much  stronger  decisicm 
sboidd  wish  to  give  here.     I  think  it,  and 

(a)16Ve8.  511. 
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have  always  thought  it,  a  perfectly  right  dedsioiL 
is  one  of  those  cases  which  I  have,  I  may  say,  a  fcl 
St.  n^rdi*  sand  times  over,  been  mider  the  necessity  of  conai< 
ing  the  effect  of,  in  the  coarse  of  my  own  profeaaio 
life,  and  I  think  has  been  properly  decided,  and  I  tlii 
it  goes  much  further  than  I  should  call  upon  jc 
Lordships  to  go  in  this  particular  case. 

My  Lords,  there  \&  a  case  which  will  exemplify  t 
danger  of  separating  pi-operties  in  this  way.  Itw 
before  the  same  Judge, — ^the  case  of  Brouifuiker 
Bagot  (a).  That  was  a  case  of  this  nature.  It  w 
not  a  case  of  an  executory  trust,  but  the  testat 
devised  his  real  estate  to  one  for  life,  remainder 
trustees  to  preserve  contingent  remainders,  remain^ 
to  the  heirs  of  his  body,  so  as  to  give  them  an  estf 
tail  with  remainder  over,  and  in  every  case  a  remamc 
to  trustees  to  preserve  contingent  remainders.  A 
he  then  gave  his  leasehold  estates  to  trustees  upoE  i 
same  trusts,  with  the  same  limitations,  as  be  l 
given  his  real  estates  upon  ;  and  having  been  Com 
in  the  case,  firom  the  notes  I  have  I  see  that  1 
words  giving  the  leasehold  estates  are  much  lazgei 
the  will  than  they  are  stated  in  the  report  Th 
were  more  ample  words  showing  the  intention  i 
these  leasehold  estates  should  go  along  with  the  i 
estates  to  those  different  uses.  Now,  the  quest 
was,  in  what  way  those  leasehold  estates  were 
devolve.  If  they  were  to  be  taken  by  the  analogie 
the  common  rule,  that  an  estate  tail  in  real  prope 
gives  an  absolute  interest  in  a  leasehold  estate,  th 
of  course,  you  are  to  strike  out  the  trusts,  and  to  si 
stitute,  in  effect,  a  simple  gift  of  the  leasehold  esU 
to  the  first  man  and  his  executors,  administrators,  a 
assigns.    It  was  argued,  by  Counsel,  against  the  ka 

(o)  1  Mer.  271. 
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Wd  vestbg  in  the  first  taker,  that  the  analogy  was        ®%f ^ 
not  complete;    that  it  was  ^  long  time  before  the 


Stxwaet  bt  al. 


Lord 


Courts  could  hold  that  estates  for  life,  with  remainder     st.Lemanrt 

'  opinion. 

to  heirs  male,  did  give  an  estate  in  tail  male  to  the 
tenant  for  life.     It  was  a  long  while  before  they  came 
to  that  construction,  but  that  has  become  a  construc- 
faon  which  is  no  longer  to  be  denied,  and  therefore 
^  heu*  male  was  to  take  the  real  estates  ;  but  when 
tte  testator  devised  the  leasehold  estates  and  directed 
^^  trust  to  be  with  limitations  and  so  on,  in  all  those 
''dl-known  words,  he  intended  the  estates  to  be  given 
^  tke  way  in  which  he  thought  he  had  settled  the 
^  estates  ;  and  though  the  rule  of  law  was  to  settle 
K5oiding  to  the  intention  as  regards  the  real  estates, — 
'^d.  there  was  a  general  rule  upon  that,  viz.,  that  all 
i^  leirs  in  tail  male  would  take,  if  permitted  to  take 
^der  his  disposition, — ^yet  that,  as  regarded  the  lease- 
old,  estates,  the  first  taker  would  at  once,  without  any 
5t  of  his  own,  take  the  whole  property.     Sir  William 
""^^^nU  decided  that  the  leasehold  estates  must  follow 
^    principal  estates,  and  he  made  this  observation, 
l^ch  bears,  in  my  humble  apprehension,  upon  the  case 
^'W'  before  your  Lordships.     He  said,  in  the  conclusion 
Ixis  judgment  (a),  *'  If  there  is  any  disappointment 
t;lie  testator's  intention  in  the  case,  it  is  rather  in 
dicing  his  devise  operate  so  as  to  give  an  estate  tail 
tie  real,  than  in  giving  the  like  interest  in  the 
^^^Bonal  estate."     That  is  just  as  here.      If  Lord 
'"^Xedoch's  intention  is  defeated,  it  is,  in  point  of  fact, 
"the  way  in  which  the  instrument  of  1726  was  pre- 
'^^,  and  not  by  the  effect  that  I  ask  your  Lordships 
to  give  to  the  instrument  of  1821.     And,  there- 
»  as  you  cannot  correct  the  original  instrument, 
may  do  that  which  he  intended — let  these  estates 
^th  the  others. 

(a)  1  Mer.  282. 

Y  2 


S30 


CASES  IN   THE   HOUSE   OP  LORDS. 


GftARAX 

V. 

Stkwabt  it  au 

£^ 

8i.  Leomardi* 
opiniom. 


My  Lords,  I  have  a  strong  impression  npon    ±hia 
case;   I  have  stated  to  your  Lordships  the  groimcig 
upon  which  I  have  this  impression ;  I  regret  to    be 
compelled  to  differ  from  my  noble  and  learned  friezid& 
The  decision  is  given  in  a  way  which,  in  my  opinion  i^ 
ought  not  to  be.    I  suppose  they  have  come  to  a  Tight 
fX)nclusion ;  but  afler  all  the  attention  I  have  given  to 
the  case  I  have  arrived  at  a  different  conclusion^  and 
I  am  not  able  to  agree  with  them. 


Interlocutors  affi,rmed. 


o 


■V- 


■•!'■• 

I  -*"-^i 


■  J.? 


'^;. 
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^  ( Inspector  of  the  Poor  of  i      . 

'^  I     Appellant* 

GH   AND    GLASGOW  1     „ 

lY     COMPANY      .      .      .}       R^^PONDENTg. 

aw  Act,  SS^  9  VicL  chap.  ^Z.-- Assessment  of  j^^i^^n^ 

npany, — Stations. — Station-houses  and  build- 

ry  thereto  are,  for  the  purposes  of  poor  law 

D  Scotland,  to  be  regarded  as  parts  of  the 

the  value  is  to  be  apportioned  among  all  the 

the  line  of  the  railwaj. 

3  the  Court  of  Session  had  found  "  That 
he  railway,  the  stations  were  not  to  be 
rately  in  the  several  parishes  in  which 
re  respectively  situated,  but  were  to  bo 
rming  parts  of  the  whole  railway,  the 
>f  was  to  be  apportioned  under  the  forty- 
►f  the  Scotch  Poor  Law  Act."  The  Lord 
the  note  which  he  annexed  to  his  interlo- 
led,  that  in  his  opinion  the  word  railway, 
he  forty-fiflh  section  of  the  Poor  Law 
Dt  the  mere  line  of  rails,  but  the  whole 
as  an  unum  quid."  The  First  Division 
e  decision  of  the  Lord  Ordinary,  The 
ealed  to  the  House. 

ad  Mr.  Anderson  for  the  Appellant.  The 
1  the  buildings  annexed  to  them  ought 
istinctly  from  the  railway  itself,  which 
J  subject  of  assessment,  common  to  all 
through  which  the  line  passes.  The  ter- 
at  Glasgow,  in  particular,  is  clearly  not  a 
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constituent  portion  of  the  line  at  large.    A  hotels  ^ 
freshment  rooms,  stores,  warehouses  for  goods,  wb^^ 
may  be  let  to  carriers ;  these,  surely,  are  not    *^ 
cording  to  any  reasonable  or  ordinary  interpretai?^^ 
to  be  accounted  parts  of  a  railway,  although  they  rfJ^*y 
be  in  juxtaposition,  and  may  be  convenient  to  p^^ 
sengers  and  others  making  use  of  the  railway.    Wt**** 
is  called  the  mileage  principle  of  rating  is  not  ab^^^ 
lute ;  it  is  subject  to  qualification.     Thus  in  Ander^^^ 
V.  The  Union  Canal  Company  (a),  it  was  held  th»^^ 
buildings  occupied  by  the  Company  in  connexion  wi^*' 
their  canal  were  to  be  assessed  separately.     The  sac^oc 
view  is  taken  in  England,  The  Queen  v.  The  Gr^^^^ 
Western  (6),  The  Queen  v.  O-rand  Jy/nction  (c). 

The  Lord  Advocate  (d)  and  the  Solicitor  Oeneral 
for  the  Kespondents,  urged  that  under  the  for  y-: 
section  of  the  Scotch  Poor  Law  Amendment  Act, 
railway  comprehended  the  stations,  and  their  val 
was  not  to  be  referred  to  the  particular  parishes 
which  they  were  locally  situated,  but  to  be  rateal^^I 
apportioned  among  all  the  parishes  on  the  line  of 
railway. 


Lord  Ckoneetior'i 
opMon, 


The  Lord  Chancellor  (J) : 

My  Lords,  this  is  an  appeal  to  your  Lordships  fr(^ 
a  decision  of  the  Court  of  Session,  by  which  they  ha* 
sanctioned  a  particular  mode  of  rating  a  railway 
several  questions  were  raised  in  the  Court  below,  bi 
the  only  question  raised  upon  this  appeal  is,  wheth' 
the  Court  have  come  to  a  right  conclusion  in  findic:^^ 
'^  that  in  assessing  the  railway,  the  stations  at  each 
thereof^  and  also  along  the  line,  are  not  to  be 


(a)  7  March  1839,  1  D.,  B.,  &  M.  648;  and  12  Jan.  18^^^ 
9  D.,  B.,  &  M.  402.  (5)  4  Rail  Ca.  28. 

(c)  4  Rail.  Ca.  1.  {d)  Mr.  Moncraff. 

{e)  Sir  R.  BetheU.  (/)  Lord  Craniractii. 


CASES  IN  THE   HOUSE   OF   LORDS.  9SS 

^7,  but  are  to  be  valued  as  forming  a  part  of      PAoAmoit 
Iway,  the  value  whereof  is  to  be  apportioned     aS*  olSSJw 
the  forty-fifth  section  of  the  Poor  Law  Aet  —^' 

"  Lor4  CkameeOor't 


forty-fifth  section  of  the  Scotch  Poor  Law  Act 
LS|  *^  That  in  cases  where  any  canal  or  railway 
188  through  or  be  situate  in  more  than  one 
or  combination,  the  proportion  of  the  annual 
lereof  on  which  such  assessment  shall  be  made 
I  such  parish  or  combination  shall  be  aecordix^ 
lumber  of  miles  or  distance  which  such  canal 
'ay  passes  through  or  is  situate  in  each  parish 
)ination,  in  proportion  to  the  whole  lengtL" 
we  are  not  at  aU  called  upon  to  give  our 
as  to  whether  or  not  that  is  a  mode  of  assess- 
ich  is  well  calculated,  in  ordinary  cases,  to  do 
-probably  that  matter  must  have  been  very 
Lsidered  at  the  time  of  the  passing  of  the  Act ; 
lOUgh  it  is  open  to  the  observation  that  it  may 
justice  in  particular  instances,  I  suppose,  that^ 
at  the  nature  of  the  case  and  at  the  difficulties 
lad  occurred  in  this  country,  of  which  the  two 
Eit  have  been  cited  are  a  very  good  illustration^ 
islature  thought  that  it  was  absolutely  neces- 
cut  the  knot,  and  to  do,  if  not  absolute  justice, 
t  which  should  be  as  near  an  approach  to 
ks  the  circumstances  would  admit  of;  and  the 
lire  having  made  that  enactment,  it  now  re- 
>r  your  Lordships,  as  the  ultimate  Court  of 
to  put  a  construction  upon  it,  and  to  say  what 
ly  intended. 

)ears  that  assessments  to  be  made  in  Scot- 
to  be  made  in  a  variety  of  different  modes, 
arishes  or  districts  shall  select  one  mode  or 
,  but  in  this  particular  case  they  were  to  be 
assessing  the  owners  and  occupiers  equally ; — 
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^^^       each  was  to  pay  half,  and  in  order  to  aaoertain  'wi 
AUD^ot^Mow    that  amount  was  to  be,   section  thirty-seven  saj 

Railway.  "^  '^ 

lorfrimnnucr't  ^^^^  ^  Bssessing  the  annual  value  of  the  lands  ax) 

heritages  which  were  to  govern  the  amount  of  tf 
assessment,  both  as  to  the  owner  and  occupier,  ''tt 
same  shall  be  taken  to  be  the  rent  at  which,  o^ 
year  with  another,  such  lands  and  heritages  mij^ 
in  their  actual  state,  be  reasonably  expected  to  V 
from  year  to  year,  under  deduction  of  the  probata 
annual  average  cost  of  die  repairs,  insurance,  and  oth^ 
expenses  (if  any)  necessary  to  maintain  such  lands  an 
heritages  in  their  actual  state,  and  all  rates,  taxes,  an 
public  chargea" 

Now,  let  us  carry  this  with  us  to  the  constmctia 
of  the  forty-fifth  section,  which  I  have  just  read,  "  thi 
in  cases  where  any  canal  or  railway  shall  pass  throng 
or  be  situate  in  more  than  one  parish  or  combinatioi 
the  proportion  of  the  annual  value  thereof  on  whic 
such  assessment  shall  be  made  for  each  such  parish  ( 
combination  shall  be  according  to  the  number  of  mil( 
or  distance  which  such  canal  or  railway  passes  throuj 
or  is  situated  in  each  parish  or  combination  in  pp 
portion    to  the  whole    length/'      First,  before  yc 
can  ascertain  the  proportion  you  must  ascertain  wh] 
the  whole  is — that  is  quite  certain.     Therefore,  wh 
you  have  to  do,  in  the  first  instance,  is  to  assess  tl 
value  of  the  railway,  and  then  we  come  to  the  questio 
What  is  the  meaning  of  "  railway  "  in  that  clause  I 
There  is  great  force  in  the  argument  of  Mr.  Ra 
that  the  expression  "  railway"  is  an  equivocal  term- 
it  may  mean  merely  the  way  with  the  rails,  or  tl 
way  with  the  rails  and  a  little  necessary  siding  ( 
each   side — or   the  word  may  have  that  which 
the    more    common   meaning    in    popular    parLm 
when  you  speak  of  a  railway.      I^    for    instaxu 
you  speak  of  the  Great  Western  Railway,  you  me 
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ihe  whole  concern;   or  if  you  speak  of  the  Great      adjjboii 
Northern  Railway,  you  mean  the  whole  concern.    It    aSd'SiIIqow 
may  mean  either  the  one  or  the  other ;  the  question  is,  ^^^^  OMeeUo^ 
what  does  it  mean  here — in  what  sense  has  the  Legis- 
Ifttuie  used  the  expression  '^  railway  or  canal  "1  and 
when  I  come  to  consider  that  the  Legislature  in  con- 
templating something  which  is  to  be  looked  at  with  a 
view  to  see  at  what  annual  sum  it  would  let  from  year 
to  year,  I  cannot  but  come  to  the  conclusion  that  it 
means  something  which  mightTbe  so  let  that  the  tenant 
taking  it  might  make  a  profit  to  himself     If  you  take 
literally  the  railway,  only  the  lines  of  rails  without 
fti^ything  else,  it  wOuld  let  for  nothing  at  all,  for  the 
tenant  would  have  no  power  of  getting  on  or  off,  unless 
according  to  the  old  principle,  by  which  it  was  said 
that  when  you  let  something  in  the  middle  of  your 
P'^I)erty  you  always  necessarily  let  a  right  of  way  to 
8®*  to  it ;  but  that  of  course  could  not  be  what  was 
^^utemplated.     Then  the  "  railway  "  must  mean  some- 
^'^iiig  more  than  the  actual  lines  of  raila     What  more  ? 
^  <^ajx  come  to  no  more  reasonable  conclusion  than  that 
-^t   ixinst  mean  in  addition  all  which  is  necessary  for 
^^  Using  of  those  lines  of  rails. 

^ixt  it  is  said,  and  so  Mr.  Rolt  has  argued,  that 

^^  ^oes  not  necessarily  include  the  stations  at  each  end 

^^  "tli^  line  ;  I  am  at  issue  with  him  upon  that.     If  the 

^**^^^tiing  is  to  be  taken  to  be  only  what  is  absolutely 

^^■^""^saiy  for  the  railway  itself,  you  might,  to  be  sure, 

a  railway,  and  people  might  come  to  it  in  the  open 

and  use  it  in  that  way  without  any  place  for 

r,  either  for  themselves  or  for  their  luggage.   But 

^^*^^H  we  speak  of  anything  being  necessary  for  a  rail- 

'^'^^^  we  mean  by  "  necessary ''  that  it  will  always  be 

^^'^^^^d  connected  with  it,  and  must  be  so  connected  in 

^^er  to  its  being  properly  used       This  is  very  well 

^Ustrated  by  what  takes  place  in  actions  against 
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infimts  by  persons  having  supplied  them  with 
saries.  I  remember  a  case  of  a  gold  shirt-pin  ba£^^ 
supplied  to  a  nobleman's  son,  which,  considering  t^ 
social  position^  was  held  to  come  under  the  head  ^^ 
neoessariea  How  did  the  Court  reason  upon  Hm-^^ 
subject?  It  is  necessary,  they  said,  for  a  joa^^S 
nobleman  to  have  clothes,  and  according  to  the  rule 
law  under  the  head  of  necessaries  would  come 
clothes  as  persons  in  his  situation  ordinarily 
Tou  could  hardly  say  that  two  or  three  coats  in  ay 
were  absolutely  necessary.  Certainly,  he  might 
on  with  one  coat  in  a  year,  or  with  one  coat  in  i 
yeans,  though  it  might  be  very  ragged  and  shab 
But  there  can  be  no  doubt  that  such  a  number 
coats,  or  of  other  matters  of  appard  as  are 
used  by  persons  in  that  particular  situation  in 
would  come  imder  the  name  of  necessaries.  Just 
in  the  case  of  the  shirt-pin^  some  such  fisistening 
necessary ;  and  for  a  person  in  his  condition  a  goL 
pin  was  a  reasonable  sort  of  fastening. 

Now,  applying  that  doctrine  here,  I  think  that  e 
if  there  were  no  legislative  authority  for  the  co: 
tion  that  I  put  upon  this  word  "  railway,*'  namely, 
including  the  stations,  it  would  be  very  reasonable 
say  that  a  station  giving  more  or  less  of  aocom: 
tion,  according  as  the  railway  is  of  more  or 
importance,  can  fairly  come  imder  that  head,  as 
necessary  for  the  occupation  and  convenient  use  of 
railway. 

But  I  think  we  are  not  driven  to  mere 
on  this  subject    The  Scotch  Poor  Law  Act  passed  i 
the  year  1845,  and  received  the  Royal  Assent  in 
month  of  August  of  that  year.   In  the  previous  month 
May  had  passed  the  Statute  of  8th  and  9th  of  Yi 
chapter  20,  for  consolidating  into  one  Act  certain 
visions  usually  inserted  in  Acts  authorizing 
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of  railways,  and  I  find  that  in  that  Act,  in  the  inter-       adaxw* 
Pf^etation    danse   it   is    said,  *'the   expression  'the    ^'SSISJir 
wil'W'ay'  shall  mean  the  railway  and  works  by  the 
special  Act  authorized  to  be  constituted/'    Then  what 
sre  the  works  which  are  authorized  to  be  constructed  t 
^e  16th  section  says,  subject  to  the  provisions  and 

^^^strietions  in  this  and  the  special  Act,  and  any  Act 

• 

^ooi^rated  therewith,  it  shall  be  lawful  for  the  com* 
P*Qy,  for  the  purpose  of  constructing  the  railway  or 
^6  accommodation  works  connected  therewith  herein- 
•ft^r*  mentioned,  to  execute  any  of  the  following  works, 
(that  is  to  say,)  they  may  erect  and  construct  such 
houses,  warehouses,  offices,  and  other  buildings,  yards, 
s^tions,  wharfe,  engines,  machinery,  apparatus,  and 
^*lier  works  and  conveniences  as  they  may  think 
P«>per." 

^That  is  a  legislative  exposition  that  it  is  no  im- 

*^^«oiiable  construction  of  the   word   "railway"   to 

**^l<i  that  it  includes  stations  which  are  constructed 

fe*-   the  accommodation  of  the  persons  using  it.  and  I 

"***ioer  find  in  that  same  Act  of  Parliament,  in  the 

-^^tih  section,  that  "where  the   Company  shall  be 

*^*»lxcrized  by  the  special  Act  to  lease  the  railway" 

^^^^"*i^jn  things  are  to  follow.      The  "railway"  there 

^^^ly  means  the  railway  and  the  works  connected 

it.     That,  again,  is  a  great  help  in  considering 

is  meant  by  the  annual  value  of  the  railway, 

iise  applying  the  construction  of  this  Act,  which 

^^>l  necessarily  to  be  applied,  but  may  very  reason- 

'*^"   be  applied,  to  the  Act  which   passed  a   few 

.    ^^^Xths  afterwards,  we  find  that  the  word  "  railway^ 

^^^Xided  all  the  works  erected  by  the  Company  for 

accommodation  of  the  persons  using  it. 

appears  to  me,  therefore,   that  taking  a  very 

:inon  sense  view  of  the  case,  inasmuch  as  the  Poor 

Amendment  Act  with  reference  to  the  assessment 
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adamov       was  to  be  oonstraed  by  those  who  had  every  di^  tolriiH 
m^oSmw     ^^  ^to  ^^>^>  there  ought  to  be  no  refined  reasoning  npca 
^^^^'       what  may  be  abstractedly  the  right  meaning  of 


Zord  Ckameeilof't 


word  "  railway ;"  but  what  we  are  to  look  at  is 
way  in  which  it  is  popularly  used,  and  not  only  pop"^ 
larly  used,  but  used  by  the  Legislature  in  abundai^^ 
of  other  Acts,  in  which  we  find  that  the  word 
so  used  as  to  include  that  which  is  neoeasaiy  or 
convenient  as  to  be  fairly  brought  within  the  m< 
ing  of  the  words  ^'  necessary  for  the  convenient 
of  the  railway/'     That  includes  the  stations  erecr^ 
at  each  end  and  along  the  line. 

But,  then,  Mr.  Rolt  says  that  your  Lordships  ou^I 
not  to  adopt  this  interlocutor,  but  that  you  ought  to  Is 
down  some  rule,  or  to  give  some  definition  of  what  jo 
include  in  the  word  "  station. '^     I  think  that  woolI^ 
be  extremely  dangerous,  because  what  would  be  in- 
cluded would  probably  be  different  in  the  case  of  eae& 
railway.     To  take  the  illustration  I  alluded  to  before, 
a  very  different  sort  of  station  may  £urly  come  within 
the  definition  of  the  word  "station''  at  the  Qreafc 
Western  Railway  or  at  the  Great  Northern  Railway, 
from  what  would  be  adapted  to  the  case  of  a  minor 
railway.    It  would  be  a  much  more  expensive  erection 
in  the  one  case  than  in  the  other.     There  is  no  doubt 
that  the  word  "  Station"  ought  not  to  be  extended  to 
include  anything  more,  and  I  see  nothing  in  the  in- 
terlocutor which  ought  to  lead  to  the  inference  that  it 
was  intended  to  include  anything  more  than  what  is 
necessary  for  the  convenient  use  of  the  railway  ai 
a  railway.     The  word  "station"  is  a  perfectly  wdl 
understood  term,  and  any  definition  would  be  open 
to  the  observation  that  it  was  clarum  per  obecu/riuA 
Everybody  knows  what  the  word  Station  means— 
that  it  is  a  place  to  which  every  person  using  the  rail- 
way may  come  on  foot  or  in  carriages,  and  bring  their 
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je,  and  it  probably  has  connected  with  it  a  room       adhooit, 
I  persons  may  wait,  if  it  is  a  railway  for  taking    ahd^SjSSSw 
IS  descriptions  of  passengers — 1st,  2nd,  and  3rd  ,_,  r—  * 
passengers^  and  all  that  description  of  accom-       ^vMom^ 
don,  without  which  a  railway  cannot  be  con- 
itly  used.     It  certainly  will  not  include  a  hotel 
iher  matters  not  necessary  for  the  occupation 
onvenient  use  of  the  railway.     I  think  it  may 
rly  include  a  directors*  room ;  it  is  exceedingly 
tant  that  there  should  be  at  a  station  a  directors' 
to  which  persons  having  complaints  to  make 
*esort  for  that  purpose.     I  do  not  think  there 
)e  any  practical  difficulty   upon    the    subject, 
ok   that   that   which   Mr.   Molt    invited   your 
[lips    to  do,  namely,  to  insert  some  definition 
IS  he  went  through,  would  be  infinitely  more 
to  give  rise  to  litigation  than  to  lead  to  any 
'esult. 

ii  respect  to  the  cases  that  were  relied  upon, 
were  English  cases,  and  have  no  application  to 
ase,  because  what  the  Respondent  rests  upon  is 
)nstruction  of  this  Scotch  Poor  Law  Act.  But 
was  no  such  Act  in  England,  and  the  assessment 
e  English  cases  referred  to  having  been  made 
the  land  which  was  occupied  by  the  railway 
a  particular  parishes  upon  the  best  principle 
the  parties  could  arrive  at,  and  they  having 
it  very  elaborately,  and  perhaps  very  reason- 
[if  you  please,  more  reasonably  than  under  the 
1  Poor  Law  Act,  I  am  not  interested  in  con- 
g  that),  the  Court  of  Queen's  Bench  thought  it 
f  reasonable  mode,  and  refused  to  interfere  with 
ate.  That  is  wholly  inapplicable  to  this  case, 
L  rests,  not  upon  any  abstract  discussion  as  to 
would  be  the  more  expedient  or  the  more  just 
isonable  way  of  assessing  a  portion  of  a  railway 
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ABAMMw        which  passes  through  a  particular  pariah,  but  i^jx» 
the  construction  of  this  special  Act  of  Parliament. 

I  therefore  move  your  Lordships  that  the  ia^^^^ 
locutor  of  the  Court  below  be  aflEirmed  with  costs. 


Bdinbcboh 
amd  gi.abgov 
Railway. 

Lard  aumeeUor^t 


Lord  Sromgkam'9         The  Lord  BBOUOHAM  : 

opinion  -- 

My  Lords^  both  as  to  the  result  and  as  to  the  ar^^^ 
ment,  I  take  exactly  the  same  view  of  this  case  ^ 
that  of  my  noble  and  learned  Mend.  I  therefi^^™ 
agree  in  his  proposition,  that  the  Interlocutor  of 
Court  below  be  affirmed. 

It  is  a  very  great  mistake  to  suppose,  and  I 
this  now  once  for  all,  that  those  noble  and  leam^^^ 
Lords  who  do  not  deliver  their  opinions  and  their  re-^^ 
sons  in  detail,  have  not  applied  their  minds  during  tE=>^ 
argument  closely  and  constantly  to  the  case.  I  ha^^'^ 
from  the  beginning,  for  example,  of  this  case  iaiki^^^ 
most  anxious  care  that  every  one  part  of  the  argum 
urged  in  the  Court  below  and  at  your  Lordships' 
should  receive,  as  fisu*  as  I  was  able  to  give  it,  my  full 
attention  and  most  deliberate  conHideration ;  and 
I  do  not  repeat  any  of  the  arguments  in  joining  in 
judgment  moved  by  my  noble  and  learned  fiiend,  it 
not  because  I  have  not  attended  to  those  arguments 
quite  the  contrary, — but  because  I  feel  it  to  be  supei 
fluous  to  go  over  the  same  ground  again  which  ha^ 
been  so  ably  and  distinctly  gone  over  by  my  nobl 
and  learned  Mend. 

I  have  at  different  times  had  some  little  doubt  upon 
this  case,  but  in  one  particular  alone ;  I  mean  as  to 
whether  or  not  we  ought  to  attempt  to  lay  down  some 
definition  of  the  word  *'  station,"  so  as  to  preclude  the 
necessity  of  further  litigation,  ending,  in  all  probability, 
in  a  further  appeal  to  your  Lordships'  house.  But,  on 
further  consideration,  I  am  of  opinion  with  my  noble 
and  learned  Mend,  that  it  would  be  not  only  difficult, 
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stent  of  impossibility,  for  us  to  make  any  satis-       A»AjBoif 
definition  in  this  respect;  and  I  can  hardly    ^"Si^ifJ^^^ 

I  our  making  any  attempt  at  such  a  definition  LordB^kam** 
uld  not  be  sure  to  lead  to  other  questions  not 

y  the  law  as  it  stands  at  present, 
iords,  some  reference  has  been  made  to  various 
ns  in  the  Act  of  Parliament,  to  the  37th  and 
ictions  of  the  existing  Scotch  Poor  Law  Act,  and 
ier  Act  to  which  my  noble  and  learned  friend's 
n  was  drawn,  and  from  which  he  read  a  pas- 

II  of  which  provisions  call  to  my  mind  very 
ases  before  your  Lordships,  and  in  other  Courts 
ce,  illustrating  the  fiiulty  manner  in  which  our 
r  Parliament  are  drawn ;  but  I  do  not  mean 
lie  present  occasion,  sitting  in  my  judicial  and 
ny  legislative  capacity,  to  say  more  than  this, 
heartily  wish  I  could  see  a  better  system  laid 
nd  pursued  for  more  fully,  carefully,  and  accu- 
xaming  our  legislative  measures. 


IrUerlocutora  affirmed  wUh  costs. 
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MORGAN  ET  AL.,       Appbllakts. 

MORRIS  ET  AL., Rbspondbnts. 

>•*••  Directing  of  Issues — Verdict^-^Uneertainty. — In  a  multiple 

amdWkJmiif,        poinding  or  interpleader  suit,  if  a  qaestion  arises  which 

of  two  persons  is  heir  or  next  of  kin,  the  Court  will 
pat  the  matter  in  a  train  of  inquiry  hy  directing  an 
issue,  and  upon  that  issue  the  party  asserting  title  will 
have  cast  upon  him  the  duty  not  only  of  proTing  his  own 
case,  hut  of  negativing  that  of  others. 

Two  issues  were  directed.  The  first  was  in  these  words : 
<<  Whether  the  Pursuer  Alexander  Morgan  is  nearest 
and  lawful  heir  of  John  Morgan,  deceased?"  And  the 
second  was  as  follows  :  <'  YThether  the  Pursuer  James 
Morgan  is,  along  with  the  said  Alexander  Morgan,  next 
of  kin  of  the  said  John  Morgan,  deceased  ?  **  The  jury 
returned  a  verdict,  ''  They  find  the  case  of  the  Pursuers 
is  not  proven,**  The  Court  of  Session  thereupon  gave 
judgment  repelling  the  claims  of  Alexander  and  James 
Morgan.  This  decision  reversed  on  the  ground  that  the 
verdict,  hy  reason  of  its  uncertainty  (not  showing  whether 
the  jury  considered  that  the  Pursuers  had  failed  on  hoth, 
or  only  on  one,  of  the  issues),  did  not  warrant,  and  coold 
not  he  the  foundation  of,  any  judgment. 

Lord  St.  Leonards  dissentient. 

Verdict  of  not  proven. — A  verdict  in  the  words  not  proven^ 
though  more  usual  in  criminal  proceedings,  is  not  neces* 
sarily  bad  in  matters  of  civil  jurisdiction. 

Appeal  against  a  Judgment  merely  applying  Verdiet-^ 
An  appeal  lies  wherever  a  judgment  upon  matter  of  hw 
is  pronounced.  And,  therefore,  when  the  Court  applies 
a  verdict,  by  repelling  a  party's  claim,  the  thing  so  done  V^ 
by  the  Court  is  to  all  intents  and  purposes  a  judgment  W. 
within  the  meaning  of  the  Jury  Statutes,  so  as  to  admit  d  Iv 
an  appeal  to  the  Lords. 

Lord  St.  Leonards  dissentient, 

John   Morgan,  of  Coates  Crescent,  in  the  city  of 
Edinburgh,  died  there  on  25th  August  1850,  leaving 
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a  large  sucoession,  almost  wholly  personal,  including  a.aho  j.MomoAif 
therein  upwards  of  90,000Z.  in  the  3i  per  cent  Govern-     *^;;Siir° 
ment   Annuities.    His  real   property  was    of  com- 
paratively small  value. 

Mr,  Lindsay,  Accountant,  in  Edinburgh,  was,  by  the 
Court  of  Session,  appointed  judicial  factor  on  the 
estate  of  the  deceased,  and  was  also,  by  the  Com-^ 
missary  Court  of  the  diocese,  decerned  and  confirmed 
his  executor-dativa  It  being  uncertain  what  party 
or  parties  had  right  i(P  the  real  and  personal  succes- 
sioii;  the  present  suit  was  resorted  to  by  Mr.  Lindsay, 
for  the  purpose  of  haviog  the  right  judicially  ascer- 
tained. 

The  claimants  who  appeared  were  of  two  classes. 
One  class  consisted  of  parties  claiming  legacies  imder 
certain  writiiigs  said  to  be  of  a  testamentary  nature. 
The  other  class  consisted  of  parties  claiming  to  be  the 
l^al  representatives  of  Mr.  Morgan. 

After  sundry  proceedings  had  and  orders  made  in 
the  cause,  the  Court  of  Session  ultimately  directed 

the  following  issues  for  trial : 

"  L  Whether  the  Pursuer  Alexander  Morgan   is 

nearest  and  lawful  heir  of  John  Morgan,  sometime 

residing  at   Coates   Crescent,   Edinburgh,   deceased? 
"  2.  Whether  the  Pursuer  James  Morgan  is,  along 

^th  the  said  Alexander  Morgan,  next  of  kin  of  the 

^d  John  Morgan  deceased.'' 

The  trial  took  place  before  the  Lord  Justice  Clerk 
^^>p€  and  a  jury,  in  August  1853,  and  lasted  four 
^ys,  at  the  close  of  which  the  verdict  returned 
^'^  in  these  words :  "  The  jury  say,  on  their  oaths, 
*^t  they  find  the    case    for  the  Pursuers  is    not 

V^en." 
No  exceptions  were  taken  in  the  course  of  the  trial, 

aad  no  application  was  made  for  a  new  trial  within 
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the  time  allowed  by  the  Statute^  which  is  six  days 


A.AirDJ.MoftOAir 

OTHEB0.        after  the  meeting  of  the  Court  immediately  following 


the  triaL 

The  Morgans,  not  attempting  to  disturb  the  verdict, 
the  Defenders  gave  notice  of  motion  :  "  That  the 
Second  Division  of  the  Court  would  be  moved  to 
apply  the  verdict,  and  in  respect  thereof,  to  repel  the 
claims  of  the  said  Alexander  Morgan  and  James 
Morgan,  and  to  find  them  liable  in  expense&'^ 

Two  days  after  this  notice  had  been  intimated,  but 
before  it  was  moved  in  Court,  notice  of  motion  was 
given  by  the  Morgans  :  *'  That  the  Second  Division 
of  the  Court  would  be  moved  to  set  aside  or  dis- 
charge the  verdict,  or  refuse  to  apply  it,  or  arreifc 
judgment." 

On  the  23d  Nov.  1853,  the  Lords  of  the  Seocmd 
Division,  having  heard  Counsel  in  support  of  both 
motions,  pronounced  an  interlocutor  in  these  words : 
''  Apply  the  verdict  of  the  jury,  and  in  respect  thereof 
repel  the  claims  of  Alexander  and  James  Moi^gan,  and 
decern ;  find  them  liable  in  expenses^"  &gl 

Against  this  interlocutor  the  Morgans  presented 
their  Appeal  to  the  House. 

Sir  Fitzroy  Kdly  and  the  Lord  Advocate  (a)  wen 
heard  for  the  Appellants. 

The  Dean  of  Faculty  (b)  and  the  SoUdtorQ^neral  {t) 
for  the  Respondents. 

The  questions  are  gone  into  so  fully  by  the  Law 
Lords  in  delivering  their  opinions,  and  this  report  ii 
consequently  so  expanded,  that  the  ar^goments   of  * 
Counsel  are  by  necessity  omitted. 

On  the  19th  of  July  1855,  the  Ltyrd  ChaneeUar 
made  the  following  observations : 

(a)  Mr.  Moncrei£E!.       (6)  Mr.  Inglis.       (e)  Sir  B.  BetfadL 
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The  LoBD  Chancellor  (a) :  a-akdj-moboah 

My  Lords,  although  I  am  not  prepared  at  once     ^StSmJ."" 
to   dispose  of  this  case,  yet  I  think  it  may  be  useful  Lord  a^eiior't 
(as   I   believe  your  Lordships  have  made  up  your 


upon  some  of  the  points  which  have  been 
ari^ed)  to  dear  the  way  by  disposing  of  them ;  and 
then  leave  the  other  questions  to  be  decided  at  some 
fature  day. 

^oWy  the  first  point  which  has  been  argued  here 
IB  that  improper  contradictors,  so  to  say,  were  set  up 
to  the  Pursuers,  that  it  was  improper  to  make  Alex- 
mnder  and  James  Morgan  come  forward  in  the  cha- 
racter of  Pursuers,  and  that  it  was  improper  that  they 
shotdd  be  opposed  by  the  conjoint  opposition  of  all  the 
other  claimants.  I  think  that  that  is  an  objection 
utterly  untenable.  An  action  of  multiple  poinding 
in  some  few  particulars  differs  from  an  interpleader 
in  this  country ;  yet  in  essentials  it  is  the  same  thing ; 
and  I  take  it  to  be  perfectly  clear  that  if  a  biU  of 
interpleader  is  filed  in  the  Court  of  Chancery,  or, 
Trhidi  is  the  more  common  thing,  a  bill  in  the  nature 
of  a  bill  of  interpleader,  an  executor  bringing  money 
into  Court  to  distribute  amongst  the  claimants,  if 
there  arises  a  question  of  fieict  which  of  two  persons, 
or  of  two  or  more  persons,  is  heir  or  next  of  kin 
entitled,  the  Court  directs  that  to  be  put  into  a 
train  of  inquiry,  and  the  executor  who  brings  in 
the  money  is  fundvs  officio,  he  has  nothing  more  to 
do  with  it.  There  can  be  no  term  defined  <ib  arUe  in 
the  abstract  which  shall  meet  every  possible  case ;  but 
the  Court  takes  care  to  firame  the  issue  to  make  such 
person  plaintiff  and  such  person  defendant  as  according 
to  the  particular  circumstances  of  each  case  appears  to 
be  most  convenient. 

a)  Lord  Cranwoith. 

Z  2 
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A.AMDj^MomoAii      Now,  applying  that  rule  here,  I  cannot  conoeive 

MORKU  AND 


oTRBsa.        anything  more  convenient  than  that  any  one 
■^tjSSJf*^'  who  said  that  he  was  entitled  should  be  told  by 

Court,  Make  out  your  case,  and  those  who  oppose 
shall  all  be  at  liberty  to  join  in  resisting  you.    I  nc^    oj 
not  say  anything  at  the  moment  upon  the  questi«^KUi 
whether  they  were  entitled  to  more  than  one  set        of 
costs,  that  is  quite  another  thing.     But  there  bei^cpg 
two  claimants  claiming  in  the  same  right,  Alexan&^r 
and  his  brother  James,  and  there  being  a  vast  numl^^r 
of  other  persons,  aU  of  whom  would  be  defeated      if 
Alexander  and  James  made  out  their  daim,  nothixig 
could  be  so  proper  as  for  the  Court  to  say,  You  flhtfcll 
assert  your  title,  and  they  shall  resist  it^  and  an  issue 
shall  be  directed  that  shall  try  the  question.    TLtjat 
question  originally  was,  whether  James  was  heir  or 
next  of  kin  ?  but  before  that  issue  came  to  be  finally 
adjusted,  or  the  matter  put  in  course  of  trial,  it  tnr^^ 
-ing  out  that  James  had  an  elder  brother,  Alexand^^ 
who  had  been  living  in  America,  the  issue  was  altere^L 
so  a9  to  raise  the  question  whether  Alexander,  1>b^ 
^Ider  brother,  was  the  heir,  and  whether  James  a^^^ 
Alexander  were  next  of  kin  ?    That  was  their  propo^' 
tion ;  and  unless  Alexander  make  out  that  he  ia  hdf^» 
he  fails  as  to  the  real  estate,  and  imless  Alexander  bX^^ 
James  make  out  that  they  are  next  of  kin  they  fiul 
to  the  personal  estate.    Nothing  could  be  so  convenidi 
and  so  reasonable  as  to  direct  the  trial  of  an 
of  the  question  in  which  they  should  be  the 
and  in  which  all  the  others  joining  together  shoiEl^ 
resist  them,  aU  having  a  common  interest  in  siioinX^ 
the  negative  of  that  proposition.     In  that  respect     *- 
think  it  is  clear  that  there  was  no  miscarriage  at  slL 

Then,  was  it  a  miscarriage  or  an  error  to  direct  tib^ 
question  simply  in  the  form,  whether  Alexander 
the  nearest  heir  ?  The  Lord  Adv^ecUe  has  aigued 


CASES  IN  THE   HOUSE  OF  LORDS.  347 

ongly  that  that  was  very  hard;  because  thai  put  A.ANDj^Momo4ii 
>n  him  not  only  the  duty  of  proving  his  own  othmuu'* 
ligree,  but  of  negativing  the  other  pedigrees.  Of  ^^^'J^S?*^' 
Lxse  it  did.  That  must  be  so  in  every  case  where 
icrson  is  to  prevail  by  establishing  that  he  is  heir ; 
nust  show  positively  and  negatively  everything 
.1  is  to  prove  that  proposition.  The  proof  of  the 
^tive  will  be  governed  probably  by  different  rules ; 
sumptions  may  arise  there  which  wiU  not  arise  in 
pect  of  that  of  which  he  has  to  prove  the  positive. 
b  exactly  the  same  obligation  is  imposed  upon  him  of 
;i&tiving  everything  that  is  to  show  that  he  is  not  the 
r,  as  of  proving  that  which  is  to  show  that  he  is 
heir.  Indeed,  tho  two  questions  are  so  connected 
ether,  that  it  is  impossible  in  theory  or  reason  to 
curate  them.  Therefore  I  think  the  issue  was  quite 
•jwrly  directed,  that  the  Pursuers  were  properly 
de  the  Plaintiffs,  and  that  they  were  properly  re- 
«d  by  the  persons  who  had  a  beneficial  interest  in 
isting  them,  and  not  by  a  judicial  factor, 
rhen,  taking  the  objections  chronologically  as  they 
'tirred,  the  next  objection  made  is  that  the  Court  of 
•sion  refused  to  let  in  the  children  of  the  deceased 
ier  of  Alexander  and  James,  to  join  with  them  in 
>wiiig  that  they  were  amongst  the  next  of  kin. 
"*  Lords,  I  think  the  short  answer  to  that  is,  that 
^^ander  and  James  never  asked  to  have  the  issues 
*^  by  letting  in  the  Crockets  as  co-next  of  kin, 
'©tting  up  title  with  them.  The  objection  might 
'^  arisen  if,  instead  of  there  having  been  a  mere 
^Ute  at  the  instance  of  the  Crockets,  there  had  been, 
'here  was  in  the  case  of  Alexander,  a  minute  by 
^^  and  Alexander,  sa^nng.  Since  those  issues  were 
^^  we  have  found  out  that  another  of  our  family 
ttimed  out  to  have  been  alive  at  the  death  of  the 
^tor»  of  whom  we  knew  nothing  previously ;  and 
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A.AirD  j.MoBOAv  ^e  therefore  wish  to  have  the  issues  now  altered,  a 
^VSSi^     as  to  meet  that  state  of  the  case.    If  they  had  doK> 

Lord  aulieeUar'M  BO,  that  would  have  been  a  proceeding  upon  tin 

part  which  would  have  admitted  the  children  of 
Crocked  as  next  of  kin  to  one-third  of  the  personalM^_f^. 
They  do  not  choose  to  take  that  course ;  they  do  h^kdoI 
at  all  admit  any  title  upon  the  part  of  the  Crock^s^sk 
The  issue  framed  with  reference  to  the  next  of  kiiMi^  ia 
precisely  in  the  form  in  which  they  asked  to  have      it, 
and  whether  the  Crockets  can  establish  a  title  or  r:M.ot 
is  a  matter  as  to  which  they  never  raised  any  question ; 
and  the  circumstance  that  the  Court  had  paid     xio 
attention  to  the  minute  of  the  Crockets  is  a  mai^'C^er 
upon  which  Alexander  and  James  Morgan  do  not 
*  appear  to  me  to  have  any  right  of  complaint. 

My  Lords^  the  matter  went  down  to  trial,  and 
jury  returned  a  verdict,  which  is  a  verdict  that 
must  all  regret,  whatever  may  be  the  result  of  i^ » 
because,  at  all  events,  it  has  given  rise  to  a  great 
of  litigation.    The  first  issue  was,  whether  the 
suer  Alexander  Morgan  is  the  heir-at-law  of 
deceased ;  and  the  second  issue  was,  whether 
together  with  Alexander  are  next  of  kin  of  the 
ceased  ?    In  the  course  of  the  argument  I  asked 
question,  whether,  in  Scotland,  they  understood 
to  mean  sole  next  of  kin,  and  they  consented  on  b<^ 
sides  that  it  did  mean  that,  and  I  am  afraid  it  d 
However,  that  issue  was  an  issue  that  was  frant 
exactly  in  the  form  in  which  Alexander  and  Jan^*- 
asked  for  it.     But  whether  it  means  sole  next  of 
or  only  some  of  the  next  of  kin,  those  two  issues 
to  be  tried,  and  the  jury,  imfortimately,  instead 
returning  a  verdict  separately  upon  each,  which,  if 
was  a  proper  verdict  in  form,  would  have  decided 
disposed  of  the  question,  have  returned  one 
verdict  that  the  case  of  the  Pursuers  is  not  proven. 
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Now,  several  objections  have  been  made.    First  of  a.ai«djjioeo4ii 
11,  it  is  said  that  where  a  distinct  proposition  is  put,        otbsm. 
whether  Alexander  is  the  heir-at-law,  it  is  no  answer  ^^^^SS^* 
0  say  that  that  is  not  proven.     Properly  speaking, 
here  could  have  been  but  the  answer  Yes  or  No.    He 
s  next  of  kin,  or  he  is  not  next  of  kin.     That  is  one  of 
he  questions  which  I  think  would  have  arisen,  just  in 
he  same  way  as  it  now  arises,  even  if  they  had  re- 
umed  a  verdict  saying,  Upon  the  first  issue  the  case 
»f  the  Pursuers  is  not  proven,  and  upon  the  second 
ssue  the  case  of  the  Pursuers  is  not  proven. 

Secondly,  an  objection  raised  upon  the  verdict  of 
he  jury,  which  is,  that  it  is  one  conjoint  finding 
hat  the  case  of  the  Pursuers  is  not  proven,  which,  it 
s  said,  may  mean  only  that  the  whole  of  their  con- 
oint  case  is  not  proven  ;  so  that  it  is  left  vti  wimhiguo 
irhether  they  mean  that  it  is  not  proven  that  Alex- 
ander is  heir,  or  that  Alexander  and  James  are  next 
tf  kin,  or  both,  or  whether  the  verdict  may  not  be 
atisfied  by  the  suggestion  that  they  only  meant  that 
t  was  not  proven  that  Alexander  was  heir,  which 
oay  be  consistent  with  the  fact  that  it  was  proved 
hat  the  two  were  next  of  kin ;  for  it  might  be  that 
Uexander  was  not  heir,  although  it  might  also  be 
hat  the  two  were  next  of  kin,  or  sole  next  of  kin. 

Then,  this  important  question  has  arisen  also, 
lamely,  supposing  this  verdict  to  be  inaccurate 
whether  you  call  it  au  inaccuracy  of  form  or  of 
ubstance),  Whether  upon  the  true  construction  of  the 
kx)tch  Judicature  Acts,  there  can  be  an  appeal  firom 
he  interlocutor  that  is  pronoimced  by  the  Court  of 
Session  upon  that  verdict,  as  being  a  matter  of  law, 
a  applying  that  verdict. 

Upon  these  three  latter  points,  which  depend  upon 
[uestions  that  arise  upon  and  subsequent  to  the  ver- 


850  CASES   IN  THE   HOUSE   OF  LORDS. 

A.AMDj.MoEOAif  (jict^  I  would  rather  not  give  any  opinion  at  the 

"'otIoj.'"*      present  moment,  but  will  move  your  Lordships  that 

^^<^,52?f*^'  the  fiirther  consideration  be  adjourned   to  a  future 

day.    The  other  points,  as  far  as  I  am  conoemedy 

I  consider  already  disposed  o£ 


At  the  close  of  a  few  days  the  case  was  put  in  the 
^%f'      paper  for  final  judgment ;  when  the  foUowing  opinions 
'^^^S^'  were  delivered : 

The  Lord  Chancellor  (a) : 

My  Lords,  in  this  case  the  pursuers  were  Alexander 
Morgan  and  James  Morgan  ;  and  there  were  two  issues 
directed:  "Whether  the  Pursuer  Alexander  Morgan 
is  nearest  and  lawful  heir  of  John  Morgan  sometime 
residing  at  Coates  Crescent,  Edinburgh,  deceased  ?" 
and  ''  Whether  the  Pursuer  James  Morgan  is,  along 
with  the  said  Alexander  Morgan,  next  of  kin  of  the 
said  John  Morgan  deceased  X* 

Those  were  the  issues  directed,  and  several  days 
having  been  occupied  in  the  trial,  this  is  the  record 
of  the  jury :  They  say  that  they  "  find  that  case 
of  the  Pursuers  is  not  proven."  Thereupon  the 
Appellants  Alexander  and  James  Morgan  contended 
that  there  was  no  proper  finding,  and  made  a  motion 
to  the  Court  to  set  aside  and  discharge  the  verdict  or 
to  refuse  to  apply  it  or  to  arrest  the  judgment.  The 
other  parties  moved  upon  this  verdict  that  the  daim 
of  the  Appellants  should  be  repelled.  The  Court  of 
Session  thought  that  the  verdict  was  a  valid  verdict 
The  interlocutor,  which  is  the  sixteenth,  appealed 
from,  is  in  these  terms  :  "  The  Itords,  upon  the  motion 
of  the  Defenders,  apply  the  verdict  of  the  jury,  and  in 

(a)  Lord  Cranworth. 
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tespect  tiiereof  repel  the  claims  of  Alexander   and  A.AirDj.MoEOAii 
vlftmes  Morgan,  and  aecem..  othku. 

Whether  this  was  a  proper  interlocutor  to  he  pro-  ^^^^SSS^*' 
nounoed  hy  the  Court  of  Session  is  the  only  point  for 
your  Lordships'  consideration* 

The  objections  to  the  verdict  rested  upon  two 
grounds,  first,  that  this  was  not  a  verdict  finding  in 
the  terms  of  the  issue  either  way,  but  only  finding 
that  the  case  of  the  Pursuers  was  not  proven.  It 
iras  said  that  this  was  a  bad  verdict  upon  issues 
directed  in  a  civil  suit.  And  secondly,  supposing  that 
is  got  over,  still  that  the  verdict  was  bad,  as  not  being 
a  trerdict  which  put  a  final  end  to  the  question  by 
determining  all  the  matters  submitted  to  the  jury. 
Those  were  the  two  objections  to  the  verdict.  Then 
a  third  objection  was  raised  of  this  nature,  that  it  was 
a  matter  that  was  not  a  subject  of  appeal ;  that  it 
was  concluded  by  the  verdict,  and  that  there  could  be 
no  appeal,  except  upon  matters  of  law  ;  that  this  was 
not  a  matter  of  law  falling  within  that  rule,  and  that 
consequently  the  appeal  could  not  be  sustained. 

With  regard  to  the  verdict,  if  the  objection  had 
rested  simply  upon  the  ground  that  it  was  a  finding 
of  "not  proven,"  and  that  the  jury  did  not  return 
a  verdict  according  to  the  terms  of  the  issue,  I  con- 
fess that  I  should  have  been  extremely  loth  to  listen 
to  such  an  objection.  Tour  Lordships  are  always 
very  unwilling  to  entertain  objections  of  a  technical 
nature,  which  relate  rather  to  the  course  of  proceeding 
and  practice  than  to  the  merits  of  the  case,  especially 
in  cases  coming  from  Scotland,  where  the  Lords  of 
Session  are,  we  must  admit,  probably  more  fitmiliar 
'with  their  own  rules  of  practice  than  your  Lordships 
can  be.  And  if  the  objection  had  rested  upon  that 
ground,  I  confess  that  I  think  there  would  have  been 
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jjfoBoui  sufficient  to  stistaiii  this  yerdict^  though  it  is 
Moun  AXD     ijQ  3j^  inartificial  manner. 

Suppose,  for  instance,  that    there  were  an  i 
"  Whether  the  Pursuer  Alexander  Morgan  is 
and  lawful  heir  to  John  Morgan,  sometime  residi 
at  Coates  Crescent^  Edinburgh?"     It  is  no 
logically  to  say  that  the  Pursuer^s  case  is  not  pro 
It  does  not  appear  upon  the  issue  what  the 
case  ia    In  England,  we,  who  are  more  accurate 
logical  in  inquiries  of  this  sort^  put  the  matter  iil 
train  in  which  that  would  have  been,  I  think,  thoi 
an  informal,  necessarily  a  logical  answer.    Because 
course  which  would  have  been  taken  in 
would  have  been  this;  an  issue  would  have 
directed,  stating  that  a  certain  dispute  having 
(formerly  it  would  have  been  upon  the  pretence 
a  wager)  whether  Alexander  was  lawful  heir  to 
Morgan,  the  Plaintiff  asserts  that  he  is   the 
heir;  whereupon    the    Defendant    would   say 
he  is  not  the  lawful  heir.    And  to  decide  that  i 
a  jury  would  be  summoned ;  and  if  the  jury  were 
say   the  Plaintiff's  case  is  not  proven,  that  wo 
necessarily  amount  to  this,  that  the  Plaintiff  had  : 
proved  that  Alexander  is  the  lawful  heir;  and 
being  his  business  to  prove  that  he  is  the  la* 
heir,  that  would  be  in  substance  a  verdict  against 
and  a  verdict  for  the  Defendant    Here  there  is  no  sn^ 
averment  on  the  port  of  the  Pursuer,  because  by 
terms  of  the  issue  the  question  simply  is,  whe 
Alexander  is  the  nearest  and  lawful  heir  f  Therefa 
it  is  logically  no  answer  to  say  that  the  Pursn* 
case  is   not   proved.     But   I   think   we  may  fair" 
infer  that  that  is  the  form  in  which  an  inqoi 
of  this  sort  is,  according  to  the  ordinary  pnc&^ 
in  Scotland,  directed.    The  Pursuer  having 
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t  he,  Alexander,  was  the  lawful  heir,  when  the  ^•^''^•J;^ 
lit  directed  an  issue  simply  to  try  whether  he  is        oTHnt. 

lawfol  heir,  if  the  Jury  say,  "  The  Pursuer's  case  ^^^^SS^H^* 
ot  jyroY en,''  and  the  Court  of  Session  think  that  ver- 
» amounts  to  this,  that  the  Pursuer  has  not  made 

that  he  is  the  lawful  heir,  I  should  be  very  un- 
ling,  indeed,  to  dispute  the  verdict  upon  the  ground 
b  that  is  not  a  logical  answer  to  the  question  put. 
srefore,  if  the  objection  had  rested  upon  that  ground, 
lould  have  been  extremely  unwilling  to  entertain 
Indeed,  as  at  present  advised,  I  should  have 
aght  it  untenable. 
3ut,  my  Lords,  it  appears  to  me,  after  having  given 

fullest  consideration  to  this  case,  that  there  is  an 
dction  to  this  verdict,  not  of  form  but  of  substance. 
^  case  of  the  Pursuers  was  this^  that  Alexander 
rgan  was  the  heir,  and  that  James  and  Alexander 
^  the  next  of  kin  ;  a  double  proposition,  involving 
>  affirmatives ;  Alexander  is  heir-at-law,  and  Alex- 
ler  and  James  are  next  of  kin.    I  will  suppose  that 

t;wo  were  luiited  together  in  one  person,  so  that  it 
Eild  be  that  Alexander  was  heir,  and  that  Alexander 
3  next  of  kin.  That  is  the  proposition. 
^ow,  when  the  jury  find  that  the  case  of  the 
^iKuers  is  not  established,  that  may  mean^  I  was  going 
^cty^  one  of  two  things,  but  it  may  mean  one  of 
^ixal  things.  It  may  mean  that  though  Alexander 
proved  that  he  is  heir,  he  has  not  proved  that 
^^ander  and  James  are  next  of  kin  ;  or  it  may  mean 
t*  though  Alexander  and  James  have  proved  that 
^  are  next  of  kin,  they  have  not  proved  that  Alex- 
l-^sr  is  heir.  That  was  a  very  probable  finding  upon 
different  claims  that  were  asserted  ;  because  the 
^  that  Alexander  and  James  attempted  to  make 
»  their  title  was  by  proving  that  they  were  the  first 
^^ins  of  the  deceased,  being  the  two  sons  of  the 
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moa^       class  of  claimants,  who  claim  that  they  are  the  gr^aea^ 


^^^SUSmH^*  nephews  of  the  deceased,  being  descendants  of  anotknDcr 

brother,  and  who  might  have  been  an  elder  brother:^"  rf 
the  parents  of  James  and  Alexander,  and  if  so,  th^^se 
descendants  would  have  been  the  heirs-at-law  at  fc-lie 
same  time  that  James  and  Alexander  were  the  n^.xt 
of  kin  ;  because  a  first  cousin  would  come  in  as  n^:^^ 
of  kin  in  priority  to  an  heir-at-law  who  was  more 
remotely  descended,  though  descended  in  the  line  of  t^li® 
elder  brother,  and  therefore  the  heir«at-law.  I  merely 
put  these  explanations  by  way  of  hypothesis,  becao^^^^ 
though  the  pedigree  was  handed  up  to  us,  it  was  is-ot 
pretended  that  it  was  in  any  way  established.  It  y^^^ 
only  to  show  what  the  nature  of  the  different  claix:^^ 
was.  All  that  it  is  important,  in  my  view  of  the  ca.^*^ 
is  this,  that  the  verdict  does  not  necessarily  sho"^' 
either  that  Alexander  is  not  heir,  or  that  Alexand-^^ 
and  James  are  not  next  of  kin ;  it  only  shows  th^^^ 
the  double  proposition  that  Alexander  is  heir,  and 
Alexander  and  James  are  the  next  of  kin,  is  not 
out ;  that  is  consistent  with  the  hypothesis,  that  thou^^'' 
Alexander  is  not  heir,  yet  that  Alexander  and  JanB^ 
are  next  of  kin. 

Then,  if  that  be  so,  it  seems  to  me  impossible 
say  that  the  claim  of  Alexander  as  heir,  or  of 
ander  and  James  as  next  of  kin,  is  disposed  of; 
the  jury  have  returned  a  verdict  that  does  not  enal^ 
the  Court  to  act.     The  verdict  is  a  bad  verdict^ 
in  this  country  it  would  amount  to  what  we  sho 
call  mis-trial,  not  giving  rise  to  the  necessity  of 
motion  for  a  new  trial,  but  showing  a  record  u; 
which  it  was  clear  that  the  Court  could  not  adjudicai 
and  upon  which,  according  to  the  practice  of  a 
English  Courts,  there  must  have  been  a  v^nirt  iA 
not  what  we  tedmically  call  a  new  trial,  but  a 
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,  because  the  trial  that  took  place  waa  a  trial  that  A.ANpj^Moio4ir 
not  enable  the  Court  to  act.     I  cannot  entertain        othbu. 
slightest  doubt,  therefore,  that  if  this   was  an  ^^^SfSSL"^* 
lish  case  there  must  have  been  a  venire  de  novo, 
2h  would  be  equivalent  in  the  Scotch  process  to 
w  trial 

at  then  it  is  said,  supposing  that  is  so,  still  that 
iOt  a  matter  which  is  the  subject  of  legitimate 
3al  under  the  Statutes  to  your  Lordships'  House, 
Luse  upon  a  matter  of  this  sort  the  verdict  of  the 
^is  conclusive,  and  cannot  be  made  a  matter  of 
eal  to  this  House. 

Tow,  my  Lords,  I  confess,  with  all  respect  for 
e  who  differ  in  opinion  from  myself,  I  think  that 
only  this  may  be,  but  that  it  must  be  a  subject  of 
tal ;  because  otherwise  there  is  no  means  of  getting 
stioe  set  right.  The  right  to  appeal  to  this  House 
be  considered  as  depending  upon  the  Statute  of 
tSth  of  George  the  Third,  Chapter  151,  the  15  th 
on  of  which  Statute  enacts,  "  That  hereafter  no 
ial  to  the  House  of  Lords  shall  be  allowed  from 
rlocutory  judgments,  but  such  appeals  shall  be 
J9'ed  only  from  judgments  or  decrees  on  the  whole 
Its  of  the  cause,  except  with  the  leave  of  the  divi- 

of  the  Judges  pronouncing  such  interlocutory 
iments,"  and  in  certain  other  cases ;  "  provided 

when  a  judgment  or  decree  is  appealed  from,  it 
L  be  competent  to  either  party  to  appeal  to  the 
^ee  of  Lords  from  all  or  any  of  the  interlocutors 

may  have  been  pronounced  in  the  cause,  so  that 

"whole,  as  far  as  it  is  necessary,  may  be  brought 

Br  the  review  of  the  House  of  Lords/' 

berefore,  after  the  passing  of  that  Act  there  was 

>]>peal  to  this  House  only  from  the  final  judgment, 

not  from  interlocutory  judgments.  Now  this 
^ubtedly  was,  within  the  meaning  of  that  rule,  a 
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final  judgment,  it  was  a  judgment  that  disposed  of 
case  by  repelling  the  daim  of  the  Pursners. 

Then  comes  the  Statute  of  the  55th  of  George 
Third,  Chapter  42,  the  Jury  Act ;  and  that  Act  provi 
for  the  mode  in  which  the  Court  may  settle  thei 
or  rather  the  Court  of  Session  is  empowered  to 
issues,  and  then  the  trial  is  directed  to  take  p] 
By  section  six  it  is  enacted,  "  That  in  all  cases 
which  an  issue  or  issues  shall  have  been  directed  to 
tried  by  a  jury,  it  shall  be  lawful  and  competent 
the  party  who  is  dissatisfied  with  the  verdict  to  ap 
to  the  Division  of  the  Court  of  Session  which 
he  issue  for  a  new  trial,  on  the  ground  of  the  v< 
being  contrary  to  evidence,  on  the  ground  of 
rection  of  the  Judge,  on  the  ground  of  the  un< 
admission  or  rejection  of  evidence,  on  the  ground 
excess  of  damages,  or  of  rea  navUer  veniens  ad 
tiam,  or  for  such  other  cause  as  is  essential  to 
justice  of  the  case :  provided  also,  that  such  interrX- 
cutor  granting  or  refusing  a  new  trial  shall  not 
subject  to  review  by  reclaiming  petition  or  by  Bip] 
to  the  House  of  Lords." 

Now,  that,  I  apprehend,  was  an  enactment  made 
exact  analogy  to  the  English  practice  on  dmilar 
jects — ^that  whenever  there  has  been  a  trial,  tk^ 
within  a  certain  limited  time,  namely^  within  the 
four  days  of  the  term  next  after  the  trial,  any 
dissatisfied  with  the  verdict  upon  any  of  these  grouna^' 
(which  in  the  Scotch  Act  are  evidently  taken  from 
English  practice),  that  is  to  say,  upon  the  ground 
the  verdict  being  contrary  to  evidence,  misdirection 
the  Judge,  undue  admission  or  rejection  of  evidence, 
oessive  damages,  or  of  res  novUervenieM 
or  for  any  other  cause  essential  to  the  justice  of  the 
the  party  may  apply  for  a  new  triaL  Whensndian 
plication  is  made  in  England,  if  the  Court  is  of  opini 
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dther  simpliciter  without  imposing  any  terms,  or  im-  a.aiii>  xmoioait 

P^^sing  terms,   that  there  ought  to  be  a  new  trial,         mthbis. 

what  is  done  is  this :  The  postea  is  struck  out,  that  is  ^^^,^SJSJ"^* 

to  Say,  the  Court  directs  the  case  to  proceed  just  as  if 

there  had  been  no  trial   There  is  no  notice  ever  after- 

''^ajrds  taken  of  there  having  been  a  previous  trial,  and 

the  cause  goes  down  and  is  tried  again.    Where  the 

Coixrt  granted  or  refused  such  an  application  for  a  new 

trial,  the  propriety  of  what  was  so  done  by  the  Court 

could  not  (until  the  recent  alteration  by  the  Common 

Iaw  Amendment  Act  of  last  Session)  (  a),  be  brought 

^y    appeal  to  any  Court  at  all     That  furnishes  an 

®3cact  analogy  to  this  6th  Section  of  the  Scotch  Juiy 

Act. 

Snt  then  it  was  thought  that  that  would  be  a  very 
stringent,  and  improperly  stringent  enactment;  be- 
cause many  of  those  cases,  in  which  the  Court  might 
g'^ant  a  new  trial,  if  applied  for,  are  of  extreme  im- 
portance, and  the  whole  question  at  issue  may  turn 
'^Pon  it.    And    therefore  it  was  thought  expedient 
^«^ti  means  should  be  given,  if  justice  required  it,  of 
^'^^l^ling  parties  to  bring  the  decision  under  the  review 
®^      «k  Superior  Court,   and    ultimately  before  your 
•^-'^i^clships.     Therefore  it  was,  that  the  7th  Section 
Provides  for  that  by  enacting  "  that  it  shall  be  com- 
P^^^-^nt  to  the  Counsel  for  any  party  at  the  trial  of 
*^y"    issue  or  issues  to  except  to  the  opinion  and 
**i**^^tion  of  the  Judge  either  as  to  the  competency 
^*    ^^tnesses,  the  admissibility  of  evidence,  or  other 
^^^^'tter  of  law* arising  at  the  trial — and  that  on  such 
^^^^ption  being  taken"  it    is  to   be  reduced   into 
and  is  to  form  part  of  what  we  should  call 


^^)  The  Common  Law  Procedure  Act,  1864,  (17  &  18  Vict. 
*J^^.)  Section  34,  as  to  appeals  on  motions  to  enter  a  verdict  or 
^^^'^Moit,  or  for  a  new  triaL 


368  CASES   IN   THB   HOUSE   OF   LORDS. 

A.4ifoXMoioAN  the  record  of  the  trial,  and  that  may  be  brought^  j^ 
^VmiH^      ^  exceptions  may  be  on  a  trial  in  this  country, 

'^^.SSSf*^*  Court   of  error,  and  ultimately  to  your  LordahS-^ 

House.     Then  there  are  special  directions  iriven 
the  time  within  which  thTt  is  to  be  done,  and  a 
precedence  is  given  to  appeals  on  these  subjects, 
then,  upon  their  coming  before  your  Lordships,  it> 
provided  that  "  the  House  of  Lords  shall  give 
judgment  regarding  the  further  proceedings,  either 
directing  a  new  trial  to  be  had,  or  otherwise,  as  the 
may  require."    That  is  to  say,  if  anything  takes  plaxM 
at  the  trial,  either  by  misdirection  of  the  Judge,  or 
reception  of  improper  evidence,  or  other  matter  of 
arising  at  the  trial,  that  may  be  brought  before  tihis 
House  by  exception. 

Now,  it  is  a  perfectly  well  known  rule  in  'the 
English  Clourts,  that  an  exception  taken  for  any* 
thing  wrong  at  the  trial  must  be  taken  before 
verdict.  Exceptions  have  never  been  &voured  in 
England.  I  have  known  myself  cases  in  which  the 
moment  a  verdict  has  been  returned,  Counsel  have  saxd 
that  they  wished  to  tender  a  bill  of  exceptions.  It  ^ 
always  said  in  reply,  Tou  are  too  late ;  you  cami.oi 
tender  a  bill  of  exceptions  after  the  verdict. 

The  objection  that  the  verdict  was  not  one  whi^ 
enabled  the  Court  to  give  a  proper  judgment  oofol^ 
not  therefore  have  been  made  the  subject  of  a  bill  ^ 
exceptions.  Let  us  see  how  the  matter  stood.  ^ 
trial  takes  place,  in  which  I  wiU  assume  that  thecC^ 
is  an  improper  verdict,  or  a  verdict  that  does  n^^^ 
go  to  the  bottom  of  the  case,  does  not  exhaui^ 
the  subject.  What  is  the  course  that  the  par€^ 
is  to  take  ?  He  cannot  have  a  bill  of  exoepti<HB^ 
But  then  the  8th  section  says  ''that  if  anew  tri^^ 
shall  not  be  applied  for"  (that  is  the  case  here^  no  nr*^ 
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has  been  applied  for),  "  or  shall  be  refused,  or  if  AiAHD^MoioAif 
tile    exoeption  taken  shall  be  disallowed"  (there  could        %mm^ 
^   no  exception  taken  here),  "  the  verdict  shall  be  ^*  ^tS^!^' 
filial  and  conclusive  as  to  the  fact  or  fiicts  found  by 
the  jury." 

Undoubtedly,  my  Lords,  the  result  of  that  enact- 
ment is,  that  it  is  to  be  taken  as  conclusively  found 
oy  the  jury  in  this  case  that  the  Pursuers  have  not 
n^ade  out  the  double  proposition  that  Alexander  is  the 
*^ir,  and  that  Alexander  and  James  are  the  next  of 
™^  What  then  ?  It  still  may  be  that  Alexander  is 
i^ot  the  heir,  but  that  Alexander  and  James  are  the 
i^ext  of  kin.  If  it  necessarily  followed  that  the  finding 
m  the  one  case  must  involve  the  finding  in  the  other, 
that  would  get  over  all  difficulty  as  to  matter  of 
«>iin.  But  that  is  not  so.  Cases  may  be  put,  without 
«^e  least  difficulty,  in  which  Alexander  is  not  the  lieir, 
*^d  yet  Alexander  and  James  are  next  of  kin.  There- 
fore, what  is  the  course  that  the  Pursuers  are  to  take  ? 
-^he  proposition  which  they  imdertake  to  maintain  has 
^ot  been  proved  in  its  integrity.  But  if  the  half  of 
**^^  proposition  was  proved,  they  would  substantially 
'^ve  proved  all  that  they  cared  about  proving,  because 
^"O  is  the  heir  is  a  matter,  comparatively  of  in- 
^flerence.  It  is  a  matter  of  very  little  importance  to 
theux  whether  they  are  to  have  the  house  in  Edinburgh 
^  ^ot.  But  if  they  should  establish  the  other  part  of 
^mr^  proposition,  that  they  are  the  next  of  kin,  they 
^      he  entitled  to   this  very  large  sum  of  nearly 

^Ow,  my  Lords,  let  us  see  what  follows  in  Section  9 : 

^*^^t  in  all  cases  wherein  the  Court  shall  pronounce 

*  i^^^gment  in  point  of  law  as  applicable  to  or  arising 

^^^    ^^f  the  finding  by  the  verdict,  it  shall  be  lawful 

^^  ^^mpetent  for  the  party  dissatisfied  with  the  said 
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A.AifDj.MoROA!v  judgment  in  point  of  law  to  bring  the  same  m 

'^otoJm^      review,  either  by  representation  or  reclaiming  j 

Lord  chaneeuor's  tion  or  bv  appeal  to  the  House  of  Lords."    ^ 

opinion.  •'        ■*  •*■ 

have  the  Court  of  Session  done  upon  this  ven 
which  for  this  purpose  I  assume  to  be  an  unsatis&c 
verdict,  a  verdict  wliich  does  not  exhaust  the  subj 
They  have  applied  the  verdict,  and  repelled  the  c 
of  the  Pursuers.  Now,  I  have  a  right  to  intei 
the  verdict  in  any  way  consistent  with  the  tern 
it,  and  to  assert,  only  for  the  purpose  of  testing 
case  (of  course  I  do  not  know  how  the  fi^st  is), 
the  jury  were  perfectly  satisfied  that  James  and  A 
ander  were  the  next  of  kin,  and  that  they  were 
fectly  satisfied  that  Alexander  was  not  the  heir, 
verdict  is  quite  consistent  with  that.  What  right  1 
the  Court  to  say  that  that  verdict  authorizes  thei 
adjudge  that  the  Pursuers'  claim  is  to  be  repel 
It  appears  to  me  that  that  is,  in  the  strictest 
clearest  sense  of  the  word,  a  decision  in  point  of 
arising  out  of  the  verdict,  which  the  parties  legitima 
might  bring  under  the  consideration  of  this  He 
That  it  is  a  matter  of  law  seems  to  me  to  be  c 
for  how  can  it  be  said  to  be  amatter  of  fiu^t  where 
Court  decides  that  the  party  has  no  claim  ?  Ju< 
decide  law,  and  juries  decide  &cts.  When,  in 
Courts,  a  jury  has  returned  a  verdict  that  so-^oidH 
entitled  to  something,  say  a  thousand  pounds  damt 
the  matter  comes  then  in  theory,  not  in  practice 
cause  it  is  quite  clear  what  the  judgment  would  I 
such  a  case),  in  theory  it  always  comes  with 
finding  before  the  Court.  Ajid  in  old  times,  when 
entries  were  made  in  Latin,  the  terms  used  were 
ideo  consideratum  est  quod  guerena  recuperet."  1 
is  a  decision  in  point  of  law ;  or  if  it  is  a  verdict 
other  way,  the  entry  is  "  et  ideo  con&ideraiwm  est  q 
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defendena  eat  sine  die."    That  is  a  decision  in  point  a.ahdj.moeoam 
of  law.     When  this  verdict  comes  to  the  Court  of      ^^o^SiiJ!'' 
Session  they  apply  it,  and  they  decide  to  repel  the  Lord  ck^u^oot's 
mini  of  the  Pursuer.     Is  not  that  a  decision  in  point 
of  law  ?    It  appears  to  me  to  be  so.     If  it  were  not  so, 
Jt  would  leave  the  parties  open  to  a  liability  to  in- 
justice.     I  do  not  say  that  it  would  be  so  in  this  case ; 
^Qt  I  can  imagine  cases  in  which  the  most  monstrous 
^JULstice  would  result,  because  it  miglit  be  that  the 
jurjr  iiad  returned  a  verdict  nihiZ  ad  rem,  something 
qoitpO  immaterial  to  the  case,  and  then  the  Court  might 
decide  upon  that  that  the  Plaintiff  is  to  recover,  or  is 
not     -fc<>  recover,  the  verdict  of  the  jury  having  no 
refex-oxxce  whatever  to  that  upon  which  the  Court  pro- 
ceeded, to  make  such  adjudication. 

^^y    Lords,  the  case  which  appears  to  me  to  bear  the 
clos^^-t  analogy  to  this  in  English  jurisprudence  is 
wnex*^  there  has  been  a  claim  by  a  Plaintiff  which  is 
brovi^1^|.  ijpQji  two  counts ;  one  I  will  suppose  to  be  a 
bod  ootmt,  stating  something  which,  if  true,  does  not 
^*'^*'l^  him  to  any  damages  at  all,  and  the  other  I  will 
8Upx>oeie  to  be  a  statement  of  some  case  which  does 
cBv.xt.le  him  to  damages.     The  parties  do  not  observe 
iua.ti   tihe  one  coimt  is  bad,  and  the  case  goes  down  for 
^^l>  and  the  jury  return  a  verdict  for  the  Plaintiff, 
5^2^^aamg  IfiOOL  damages  upon  the  two  counts.     It 
conies  back,  and  the  Court  is  asked  to  give  judg- 
^^nt.    The  Court  would  say.  We  cannot  say  that 
the  Plaintiff  is  to  recover  IfiOOL  damages,  because 
the  jury  have  given  their  verdict  for  1,000Z.  damagea 
5.  Upon  two   grounds   of  complaint,  one   of  which   af- 

forded no  ground  of  complaint  at  all  in  point  of  law. 
"Wh&t  is  to  be  done  in  such  a  case?     Of  necessity 
there  must  be  a  venire  de  novo,  because  there  has 
heen  a  mis-trial,  or,  at  all  events,  a  wrong  verdict, 

AA  2 
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A.AWDj^MoEOAif  -^iiich  does  not  answer  the  ends  of  jnstioe.     Tl^ 
mxM^      ought  to  have  been  an  assessment  upon  both  oo 

^''^^SS^*  Then  the  Court  would  have  given  judgment  that 

Plaintiff  should  recover  upon  the  good  count,  and 
there  should  be  entered  ^^  eai  sine  die  "  upon  the 
count. 

My  Lords,  I  state  this  more  for  the  purpose       <jI 
showing  that  there  is  nothing  anomalous  in  the  coxb.- 
clusion  at  which  I  have  arrived,  than  for  the  purpo^ 
of  saying  that  it  very  distinctly  bears  upon  this  qu^^s- 
tion.     The  short  ground  upon  which  it  appears  to  TJCt^ 
that  there  has  been  a  miscarriage  here,  and  that  t.JtiXs 
interlocutor  applying  the  verdict  ought  to  be  reversec^ 
is,  that  here  there  is  a  verdict  finding  th&t  which,    is 
not  conclusive,  because  it  merely  negatives  the  trrxtJi 
of  two  propositions,  either  of  which,  if  true,  woxilci 
have  made  it  improper  to  repel  the  claim  of  the  Pur- 
suers altogether;  and  the  Court,  ading  upon  tb^ 
imperfect  verdict,  have  therefore  applied  that  verdi<5^ 
in  a  manner  which  the  verdict  did  not  justify,  au-^ 
consequently  they  were  not  warranted  in  law  in.   ^^ 
doing.     Therefore  I  shall  move  your  Lordships  fcb^ 
this  interlocutor  be  reversed,  and  that  the  case    ^^^ 
remitted  back  to  the  Court  of  Session,  with  a  staA^^" 
ment  that  there  ought  to  be  a  new  trial,  in  order  ^^ 
obtain  a  proper  verdict. 

I  should  observe  that  a  case  was  cited  which   ^' 
first,  I  confess,  seemed  to  me  to  have  some  considera^-*^ 
bearing  upon  this  point,  but  upon  looking  at  it> 
think  it  is  clearly  distinguishable  firom  the 
case.     I  allude  to  a  case  that  was  brought  before  yo 
Lordships'  House,  Cleland  v.   Weir  (a).     That 
a  case  in  which,  as  here,  there  was  an  imperf^^^ 
verdict  returned,  and,  nevertheless,  this  House 

(a)  6  Bell's  App.  Ga.  402. 
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Bd  the  judgment  of  the  Court  upon  the  inter-  a-akdj-Moeoait 
tor  applying  that  verdict.  But  that  was  a  case  otmkm.  ** 
his  nature.  The  jury  were  directed  to  inquire  ^'^^^^tSS!"^* 
certain  facts, — it  is  not  material  to  go  into  all  the 
iculars, — ^and  the  jury  found  certain  findings  in 
ur  of  the  Pursuer,  but  they  did  not  exhaust  the 
le  subject  which  the  Pursuer  wished  to  have 
iiisted.  When  the  case  came  before  the  Court 
ession,  the  Court  of  Session  said :  This  is  true, 
you  should  have  applied  for  a  new  trial  here, 
use  the  verdict  is  not  a  verdict  that  we  cannot  act 
I,  but  an  improper  verdict,  as  you  the  Pursuers 
;  but  it  has  found  certain  facts,  upon  which  facts 
an  adjudicate.  And  all  that  the  Court  of  Session 
was  to  adjudicate  upon  the  facts  that  were  found, 
all  that  this  House  upheld  them  in  so  doing  was, 
ty:  "Upon  the  facts  which  are  found  distinctly 
tcts,  what  the  Court  of  Session  has  done  is  right, 
no  answer  to  that  to  say  there  might  have  been 
tier  facts  found  ;  that  if  the  question  had  been  put 
train  for  further  investigation,  that  would  have 
•o  a  further  finding,  upon  which  further  directions 
it  have  had  to  be  given.  The  jury  had  distinctly, 
*ly,  and  categorically  found  one  fact ;  and  upon 
the  Court  acted.  That  case  would  have  been 
ogous  to  this  if  the  jury  here  had  made  no  answer 
U  to  the  second  question,  as  to  the  next  of  kin^ 
had  simply  found  that  Alexander  was  heir,  or  that 
^as  not  heir.  In  that  case,  Cleland  v.  Weir  would 
5  been  an  authority  for  saying  that  the  Court  of 
ion  might  properly  upon  that  finding  have  ad- 
jdi  in  £Ekvour  of  Alexander  as  heir,  or  against  him, 
ae  case  might  be,  but  the  finding  of  the  jury  here 
ich  that  the  Court  of  Session  cannot  say  what  the 
*  did  ascertain  to  be  the  facts,  either  upon  the  one 
3  or  upon  the  other. 
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A.  AMD  j-MoEOAH      The  Lord  Brougham  : 
^''omS,''  My  Lords,  there  axe  here  before  your  Lordships  -m^^^o 

Lord  Bromgham't  Questioiis,  one  of  which  could  only  have  been  raiae<^3.  it 

your  Lordships'  Bar  upon  the  appeal  coming  to  "*>  •  ^ 
House ;  the  other  was  raised  before  the  Court  bel  ^:>^ 
or  at  least  might  have  been  raised  before  the  Co"taJt 
below,  and  is  of  a  different  nature. 

The  question  raised  here  regards  the  right  of  apf>^^ 
in  this  case.     It  is  said  that  under  the  Statute  'fcZxis 
appeal  is  excluded  ;  because  the  party  ought  to  ks^^vie 
applied  for  a  new  trial,  and  that  if  that  was  refuse<^ 
there  was  no  appeal  from  the  interlocutor  refusing-    i^ 
or  that  he  ought  to  have  excepted,  and  that  upon  his 
bill  of  exceptions  coming  before  the  Courts  and  havui^ 
a  decision  given  against  him,  then  upon  the  interlo- 
cutor refusing  to  allow  the  exceptions,  he  might  har^^ 
appealed  to  this  House.     But  it  is  said  that  here  tbe 
appeal  is  excluded  upon  the  verdict,  upon  the  findix^ 
in  point  of  fact,  and  that  it  can  only  be  upon  a  matt'^' 
of  law. 

Now,  in  the  first  place^  with  respect  to  the  fxto^ 
tion  for  a    new  trial,   unquestionably  the  Purs^^'^ 
might  have  moved  for  a  new  trial,  and  upon   tb^ 
refusal  of  that  application,  no  appeal  would  lie.     ^ 
is  equally  certain  that  exceptions  might  have 
taken  at  the  trial  upon  other  grounds  than  those 
taken,  and  that  the  exceptions  taken,  if  refused 
be  allowed  by  the  Court,  could  have  been  broug^^ 
before  your  Lordships  by  appeal    But  here  the  groaJ*- 
of  objection  to  the  interlocutor  in  question  could 
by  possibility  have  been  made  a  ground  of  excepti^- 
at  the  trial,  because  the  exception  is  not  to  the 
diet,  but  to  the  course  of  the  Court  in  dealing  wi 
that  verdict,  to  the  judgment  of  the  Court  in  applyii^ 
that  verdict,  and  to  the  judgment  which  they  p' 
Bounced  in  consequence  of  that  verdict     It  is  past 
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it,  therefore,  that  there  was  no  ground  of  exception  ^'  *""  j.moeoa» 
16  trial  The  exception,  as  my  noble  and  learned  ''SSliif  ** 
d  has  just  stated,  must  have  been  taken  at  the  '^^''oSjSt**'"  * 
before  the  verdict,  either  to  some  ruling  of  the 
je  in  refusing  or  in  admitting  evidence,  or  to  some 
!tion  of  the  Judge  to  the  jury  before  they  gave 
•  verdict.  That  is  the  ground  of  exception.  After 
^erdict  has  once  been  given,  no  ground  of  exception 
» to  that  verdict.  The  groimd  of  objection,  there- 
is  reserved  for  a  future  stage  of  the  proceedings, 
ely,  the  judgment  of  the  Court  upon  that  verdict. 
I  then  this  judgment  of  the  Court  a  matter  of 
?  I  protest  that  I  can  see  no  other  description 
3r  which  an  objection  to  the  judgment  can  come, 
pt  that  of  an  objection  in  point  of  law.  The 
stion  is,  that  upon  a  certain  verdict,  the  Court 
iounced  a  judgment,  which  upon  that  verdict  it 
tt  not  to  have  pronounced,  and  that  therefore,  in 
t  of  law,  the  judgment  is  erroneous.  And  it  is 
tied  to  here  upon  that  ground  in  point  of  law. 
i^e,  therefore,  no  doubt  whatever  that  this  is  a 
»etent  appeal,  notwithstanding  the  objection  urged 
e  last  stage  of  it  in  this  House. 
is  brings  us  then  to  the  only  other  point,  namely, 
her  or  not  the  Court  rightly  applied  this  verdict, 
gave  the  judgment  repelling  the  claim  of  the 
aers  ?  Now,  my  Lords,  I  certainly  take  the  sam& 
of  this  with  my  noble  and  learned  £dend. 
hould  in  the  first  place,  however,  state,  that  I  have 
>jection  to  these  proceedings  at  an  earlier  stage 
the  application  of  the  verdict  by  the  Court ;  I  mean 
e  framing  of  the  issues.  I  think  nothing  could  be 
inconvenient,  and  more  likely  to  lead  to  uncer- 
^  and  confusion  in  the  result,  than  the  manner 
•"hich  these  facts  were  sent  to  the  jury,  by  the 
ing  of  these  issues,   or  if  the  issues  were  not 
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A.A!fDj^MoR04ii  incompetently  and  incouveniently  framed,  if  iheir  i^*** 
^^SrSni!"*     perfection  might  have  been  cured  at  the  trial  (wl^^^h 

'^*^*'«2E2*^  *  I  do  not  say  it  might  not  have  been)  by  the  leam-^ 

Judge  vrho  tried  the  issues,  still  nothing  could  l>^ 
more  inconvenient,  more  likely  to  lead  to  confusion, 
almost  more  certain  to  prevent  an  accurate  knowledge 
of  what  the  finding  of  the  jury  is,  than  complex 
questions,  all  sent  to  a  jury  at  once,  without  requirixig 
a  separate  finding  upon  the  different  points. 

I  have  had  occasion  more  than  once,  in  former  cases  Q^ 


{a)  See  Irving  v.  Kirhpatrick,  7  Bell,  App.  Ca.  1/6,  where 
Brougham  said :  *'  It  is  improper  to  couple  together  two 
necessarily  connected  or  even  dependent  issues.  It  is 
improper,  illogical,  and  in  every  respect  mischievous  to  pu't  * 
question  on  two  separate  matters,  to  one  of  which  an  affirma^vo 
answer  might  be  returned,  and  to  the  other  a  negative.  It  i* 
asking  a  jury  to  answer  a  double  question,  to  one  parcel  of  wliich 
they  might  say  '  yea,'  and  to  another  '  nay,'  contrary  to  eveiryrtile 
either  of  examining  a  witness  or  of  interrogating  a  jury.  But  it  is  iMOf 
proper  on  another  account,  and  most  essentially,  and  for  paramount 
reasons  improper,  when  you  consider  that  you  are  not  asking  iba 
question,  as  in  the  case  of  a  witness,  of  one  individual,  but  of  twelve 
six  of  whom  might  say  that  the  deed  was  obtained  by  fraudulent 
misrepresentation,  and  the  other  six  that  it  was  obtained  by 
dulent  concealment.  How  then  can  we  say  that  we  have  a 
diet  at  all  upon  such  an  issue  sent  to  a  jury,  and  such  a  gait 
verdict  returned  ?  I  do  not  mean  to  say  that  the  fault  of  the  u 
might  not  have  been  cured  by  the  verdict  of  the  jury.  I  do  t^<^ 
mean  to  say  that  if  the  jury  had  returned  a  verdict  in  answer  to  -frli^ 
compound  question  separating  it  into  its  parts,  they  might  t^^ 
have  got  rid  of  the  evil  of  its  duplicity,  for  they  might  have  said^  ^ 
they  had  chosen, '  we  specially  find '  so  and  do.  Then  it  musth;^^^ 
been  unanimous,  and  that  would  have  taken  away  all  the  risk  ^ 
there  being  no  verdict  at  all,  which  exists  in  the  present 
They  might  have  said,  '  we  find  that  there  was  fraudulent 
presentation,  and  that  the  deed  was  obtained  by  that,  but  we  do  ca^ 
find  that  there  was  fraudulent  concealment ;'  or  they  might  h^^^ 
said,  *  there  was  fraudulent  concealment,  but  we  do  not  say  that  th^^ 
^vas  fraudulent  misrepresentation ;'  or  they  might  have  said, '  th^^ 
was  both  fraudulent  misrepresentation  and  fraudulent  conoeahnea^  » 
or  they  might  have  said,  *  there  was  neither*  Therefore  they  migl^^ 
by  a  special  finding,  have  cured  the  radical  defect  of  tiie  queiti^''^ 
put  to  them.  And  why,  let  me  ask,  did  the  most  able  and  kanv^^ 
Judge  who  tried  the  cause  not  give  his  direction  to  the  juiy  so  '^ 
find?" 
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have  come  before  your  Lordships,  to  object  to  a.atoj.moeoam 
)iirse  of  proceeding.     But  it  appears  now  to  be     ^Vmiu^ 
rate ;  and  therefore  all  that  we  can  do  is,  when  LordBnitkim*t 
stfions,  as  it  has  done  in  the  present  case,  an 
ons  decision,  to  apply  the  only  remedy  that 
is  for  us  to  apply,  by  reversing  the  erroneous 
)n. 

V,  what  were  the  issues?  Not  that  the  jury 
in  the  first  place  to  inquire  whether  Alex- 
was  the  heir-at-law,  and  to  answer  that  ques- 
Aye  or  No,  or  to  answer  it,  as  the  affirmative 
was  upon  him,  by  saying  he  has  not  proved 
36.  With  my  noble  and  learned  fiiend  I  will 
[  should  not  upon  mere  technical  groimds 
objected  to  the  verdict,  if  it  had  merely 
that  he  had  not  proved  his  case.  The  omie 
ndi  was  upon  him,  and  therefore  I  will  take 
erdict  of  Not  proven  to  be  a  verdict  against 
ariy  upon  whom  the  burden  of  proof  lay.  I 
ot  at  present  object  to  that ;  more  especially 
ind  that  it  has  been  a  very  constant  practice, 
nly  in  criminal  cases^  but  also  in  civil  sidts,  to 
a  verdict  of  H'ot  proven.  I  therefore  will 
ay  a  word  further  upon  that;  but,  supposing 
irst  question  put  to  the  jury  had  been,  "Is 
lader  heir-at-law?"  and  they  had  said,  ''He 
lot  proved  his  case,''  the  affirmative  proof  being 
m,  I  will  take  it  that  that  would  have  been 
icient  answer  to  the  question,  and  a  sufficient 
^  upon  that  issue.  If,  again,  a  second  question 
«enput  to  them,  "Is  Aleslander  next  of  kin?" 
hey  had  said,  "  He  has  not  proved  his  case,"  I 
1  have  said  that  was  a  verdict  against  Alexander, 
tiad  the  proof  of  his  being  next  of  kin  cast  upon 
So,  if  in  answer  to  the  question,  "  Is  James  next 
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A.A1.DJ.MO.OAII  of  kin  r  the  jury  had  said,  "  He  (the  other  Purar-Derj 
m«Mr°      has  not  proved  his  case/'  I  should  have  taken    that 

^^mSSSS*^*  substantially  to   be  a  verdict  against  James,  upon 

whom  the  proof  of  the  affirmative  was  placed 

But  here  the  second  question  was,  **  Is  Alexander, 
with  James,  next  of  kin?" — ^that  is,  "Are  Alex- 
ander and  James  together  next  of  kin  f — and  upon 
that  the  jury  have  found  that  the  Pursuers  Iiave 
not  proved  their  case.  And  not  only  so,  but  upon 
both  the  issues,  the  issue  as  to  the  heir-at-law  and 
the  issue  as  to  the  next  of  kin,  upon  both  taken 
together,  they  have  found  a  general  verdict,  that  the 
Pursuers  have  not  proved  their  case.  Now,  y^hsi 
case?  There  are  half-a-dozen  cases  which  may  be 
considered  to  have  been  before  them  ;  and  the  finding 
that  these  Pursuers  have  not  proved  their  case  may 
either  mean  Alexander  is  not  heir-at-law,  but  he  and 
James  together  are  next  of  kin;  or  it  may  mean 
Alexander  is  heir-at-law,  but  he  and  James  togetlicr 
are  not  next  of  kin ;  or  it  may  mean  Alexander  is  next 
of  kin,  but  not  heir-at-law ;  or  it  may  mean,  JamA 
separate  from  Alexander,  is  next  of  kin,  and  Alexander 
is  neither  heir-at-law  nor  next  of  kin.  And  I  migb* 
figure  two  or  three  other  cases  before  your  Lordfihip^ 
to  every  one  of  which  this  verdict  of  Not  proven  woul^ 
be  applicable;  because  the  verdict  is,  that  thes^ 
Pursuers,  Alexander  and  James,  have  not  proved  thei^ 
case ;  and  any  one  of  those  several  propositions  l)eiia£» 
negatived,  namely,  either  that  Alexander  was  no'fc 
next  of  kin,  or  that  James  was  not  next  of  kix^ 
or  that  Alexander  was  not  heir-at-law ;  any  one  o* 
those  negatives  would  have  supported  this  finding 
because,  incontestably,  upon  any  one  of  those  pro- 
positions being  found  in  the  negative,  the  Pursuers 
would  not  have  proved  their  case,  their  case  beinfiT 
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Hide  taken  together;  and  no  mortal  can  dis-  a.awoxmoeoaw 

,  by  looking  at  the  issues  and  looking  at  the  IrmL 

jt,  what  it  was  that  the  jury  really  meant  to  ^^^^J[5SJ?*"* 


'  Lords,  I  am  therefore  clearly  of  opinion  that 
such  a  yerdict,  so  equivocal  and  so  ambiguous, 
7ourt  ought  not  in  applying  it  to  have  pro- 
\ed  this  judgment,  namely,  a  judgment  repelling 
aim  of  these  Pursuers. 

'  noble  and  learned  fiiend  has  referred  to  a  case 
analogous,  I  should  say  the  next  thing  to  iden- 
with  the  present,  the  case  of  a  verdict  given  upon 
ounts  without  specifying  the  one  upon  which  it 
ihat  the  jury  meant  to  give  it,  but  a  verdict 
upon  two,  one  of  which  was  bad,  and  might 
been  demurred  to,  but  not  having  been  de- 
3d  to  went  down  to  trial  with  the  other,  which 
good,  and  the  jury  finding  a  verdict  upon  both, 
mt  distinguishing  the  damages  upon  both,  the 
comes  before  the  Court.  It  is  past  all  doubt 
a  venire  de  novo  would  have  been  a  matter  of 
e  in  that  case. 

J  noble  and  learned  friend  has  referred  to  a  case 
ted  in  6th  Bell's  Appeal  Cases  (a).  In  that  case 
was  this  most  material  difference ;  there  was  a 
id  verdict  no  doubt,  that  is  to  say,  a  verdict 
1  did  not  exhaust  the  case.  But  still  there  was  a 
ict  finding,  which  was  analogous  to  what  would 
been  the  finding  in  this  case,  had  the  verdict 
''  Alexander  has  not  proved  that  he  is  heir-at- 
and  possibly  in  that  case  the  verdict  here  might 
been  sufficient — indeed,  it  would  have  been  suf- 
b — ^if  there  had  been  no  finding  upon  the  other 
i,  which  is  the  case  in  Bell,  and  it  would  have 

(a)  p.  402. 
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A.AHOJ.MOE04II  Ij^j^  competent  to  the  Court  to  have  applied  the 
^oTosiu!       verdict  and  given  judgment.     But  that  is  not  the  case 

^*^  ^6iSJ**** '  ^^TQ.     The    verdict    here   is    that    the   whole  case 

together  is  not  proved,  and  you   cannot  tell  fix>m 
that,  what  part  of  the  case  the  jury  considered  not 
proved,   and  what  part  they  considered  proved,  be- 
cause the  failure  of  proof  of  any  part  of  the  several 
propositions  which  they  had  before  them  would  h&vc 
been  sufficient  to  sustain  this  verdict^  and  to  make 
the  verdict  that  the  Pursuers  had  not  proved  theix 
case  an  intelligible  verdict 

I  am,  therefore,  my  Lords,  clearly  of  opinion  wifcli 
my  noble  and  learned  friend,  that  in  this  case  tlxc 
judgment  cannot  stand,  that  the  interlocutor  appealed 
from  must  be  reversed ;  and  that  the  case  must  t>^ 
remitted  to  the  Court  below  to  direct  a  new  trial 

Lordse.U(mardt'      The  Lord  St.  Leonards  :  (a) 

opinion*  ^   ^ 

My  Lords,  in  this  case,  which  has  been  fully  d£^^ 
cussed  at  the  Bar,  there  are  two  questions, — fir&*» 
whether  it  was  competent  for  the  Appellants  to  app&^ 
to  this  House  against  the  interlocutors  complained  cr^i 
and,  secondly,  if  the  Appeal  will  lie,  whether  the  o' 
jections  to  the  finding  of  the  jury  and  to  the  in! 
locutor  thereon  can  be  sustained  ? 

The  first  question  depends  upon  the  true  consirtL 
tion  of  the  several  Acts  of  Parliament  for  regulating*? 
jury  trials  in  Scotland,  and  the  proceedings  in  tfc=^® 
Court  of  Session  in  relation  thereto.  I  may  obsei 
that  all  the  Acts  constitute  one  law,  and  are  to 
construed  as  such,  although  the  many  alterations  ii 
troduced  by  the  successive  Statutes  may  somewh^^* 
embarrass  us  in  coming  to  a  safe  conclusion  as  to 
real  meaning  of  the  Legislature. 

(a)  His  Lordship's  opinion  was  in  writing. 


r- 


"j 


E8  IN   THE   HOUSE   OF   L0ED8.  871 

bject  was  to  prevent  improper  Appeals  A.AiiDj.MoioAif 

With  this  view,  the  48th  of  George      ''^ciSSii? 
apter  151,  section  15,  prohibited  such  Lord^Me€mar4^ 

interlocutory  judgments,  with  certain        '^' 
from  interlocutors  or  decrees  of  Lords 
:ch  have  not  been  reviewed  by  the  Judges 
1  to  which  such  Lords  Ordinary  belong. 

George  the  Third,  chapter  42,  extended 
to  civil  causes  in  Scotland  ;  and  in  that 
laU  find  the  principal  provisions  upon 
st  question  depends  in  some  respects 
iter  enactmenta  After  authorizing  the 
sion  to  direct  issues,  it  prohibits  an 
House  against  any  interlocutor  granting 

trial  by  jury  (section  4),  It  then  pro- 
al  to  this  House  against  any  interlocutor 
"efiising  a  new  trial  But  it  authorizes 
jatisfied  with  the  verdict  of  a  jury  on 
ues,  to  apply  to  the  Court  of  Session  for 
"  on  the  ground  of  misdirection  of  the 
he  undue  admission  or  rejection  of  evi- 

excessive   damages,   or  of  res  noviter 
^titiam,  or  for  any  such  other  cause  as  is 
e  justice  of  the  case/' 
urisdiction  is  therefore  provided  for  the 
Lew  trials^  although  the  appellate  juris- 

House  is  carefully  excluded. 
m  provides  that  exception  may  be  taken 
)f  any  issue  to  the  opinion  and  direction 
either  as  to  the  competency  of  witnesses, 
lity  of  evidence,  or  other  matter  of  law 
>  trial ;'  but  the  Act  gives  to  the  party 

an  interlocutor  shall  be  pronounced  on 
r  the  exception  power  to  appeal  from 
tor  to  this  House,  and  directs  the  Appeal 
within  a  short  time  (section  7).    But  if 
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A.^Dj.MoM4M  u  a  new  trial  shaU  not  be  appUed  for,  or  shall  be 
fnmmju,^      lefused,  OF  if  the  exception  to  the  direction  of  tbe 
Judge  shall  be  disallowed,  the  verdict  shall  be  6xul 
and  conclusive  as  to  the  &uct  or  £BLcia  found  bj  t3» 
juiy,  and  shall  be  so  taken  by  the  Court  of  Session  ^ 
pronouncing  their  judgment,  and  shall  not  be  liable  '^ 
be  questioned  anywhere.''     This  is  the  provision    ^ 
section  8,  with  a  proviso  in  section  9,  "  that  in  ^^ 
cases  wherein  the  Court  shall  pronounce  a  judgme^^ 
in  point  of  law,  as  applicable  to  or  arising  out  of  t^ 
finding  by  the  verdict,  the  party  dissatisfied  with 
judgment  in  point  of  law  may  bring  the  same  und* 
revision  by  appeal''  to  this  House;  and  this  Hoiu^s^ 
in  appeals  from  the  Court  of  Session  is  authorized 
direct  issues  (section  19),  and  it  was  provided 
reports  should  be  made  to  Parliament  of  the  i8sn5 
directed,  and  of  those  tried,  but  that  was  afterwaic3b 
repealed. 

Now,  to  stop  here  for  a  moment.    There  can  be 
appeal  to  this  House  against  an  order  granting 
refusing  a  trial  by  jury  of  an  issue,  nor  against 
order  granting  or  refusing  a  new  trial     Neither 
there  be  any  such  appeal  as  to  the  &cts  found  by  * 
jury,  where  a  new  trial  has  not  been  applied  for  or 
has  been  refused,  for  in  either  case  the  verdict  is  macJ« 
final  and  conclusive  as  to  the  fa^ts,  and  is  not  liable 
to  be  questioned  anywhere,  and  therefore  not  in  thi^ 
House.     But  as  to  matters  of  law,  the  rule  is  othe^' 
wise,  for  if  exception  be  taken  to  the  ruling  of  tb^ 
Judge  in  any  matter  of  law,  a  party  may  appeal  tA> 
this  House  against  an  interlocutor  pronounced  on  tbi^ 
exception.     So  an  appeal  to  this  House  will  he  yrhttr^ 
the  Court  pronounces  a  judgment  in  point  of  law  ^^ 
applicable  to  or  arising  out  of  the  finding  by  the  vetT- 
diet.     The  difference  between  matters  of  fiict  uid 
matters  of  law  is  distinctly  marked  throughout  tb^ 
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This  Act,  by  a  later  Act  to  which  I  am  about  ^'  ^"*  j-moboah 
cr,  was  continued  in  force  in  all  respects,  except-         oiSiuir^ 
}  fiir  as  the  same  was  thereby  altered  or  repealed  ^^^g-^^^gg**^' 
teorge  3,  chapter  35,  section  54). 
is  brings  me  to  the  Act  of  the  59th  of  George  the 
[,  chapter  35.  I  do  not  refer  to  the  second  section, 
li  was  subsequently    repealed ;    but  the  Lord 
na/ry  ,by  section  3,  might  order  a  cause  to  be 
ted  to  the  Jury  Court  either  with  or  without 
Tvation  of  the  alleged  question  of  law,  and  his 
ocutor  was  not  to  be  the  subject  of  appeal  to  this 
e.    And  by  section  15,  there  can  be  no  such 
1  against  any  interlocutor  of  the  Divisions^  or 
orda  Ordinary  or  the  Judge  of  the  Admiralty 
jing  a  trial  by  jury ;  and  by  sections  16  and  17 
3  there  were  general  verdicts,  the  motions  for  a 
>rial  were  to  be  made  in  the  Jury  Court,  and  the 

for  granting  or  refusing  a  new  trial  was  to  be 
and  not  the  subject  of  appeal  to  this  House. 
16  motion  for  setting  aside  the  verdict  were 
led  on  the  miscarriage  of  the  Judge  in  matter  of 
or  on  the  imdue  admission  or  rejection  of  evidence, 

of  exceptions  might  be  tendered,  to  be  regulated 
le  directions  of  the  55th  of  George  the  Third, 
notions  for  a  new  trial  on  a  special  verdict  or 
3J  findings  were  to  be  made  in  the  Court  of 
>n  as  directed  by  the  same  Act,  and  the  inter- 
>TS  pronounced  on  such  motions  were  to  be  final, 
lot  subject  to  an  appeal  to  this  House.  By  sec- 
22,  in  special  verdicts  and  aU  cases  where  the 
ct  contains  any  special  findings  which  may  require 
adgment  of  the  Court  of  Session  on  the  law,  the 
ct  with  the  process  is  to  be  returned  to  the  Court 
ssion  in  order  that  the  Court  may  pronounce 
s  in  the  cause. 
.  these  provisLons  are  oonaistent  with  those  to 
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A.AIID  j.Mo.oAif  ^hich  I  have  referred,  in  the  55th  of  George  the  Tb^ 
^mm^      And,  as  I  have  already  observed,  the  later  Act  ssu 


^^'^iiSm^*^^'  and  continues  the  operation  of  the  55th  of  Qeoigei 

Third,  so  far  as  it  is  not  altered  or  repealed. 

These  Acts  were  followed  by  the  6th  of  George  t— --^ 
Fourth,  chapter  120,  for    the  better   regulating 
forms  of  process.    By  section  15,  the  Lard  Ordi/mi 
might  remit  the  whole  cause   to  the  Jury  Cour"— ■^ 
or  send  to  it  particular  issues  to  ascertain  dispat 
matters  of  fact ;  and  his  order,  in  so  far  as  it  thi 
remits  a  cause,  is  made  final    Decrees  or  orders  oftl*     ^ 
Court  of  Session  are  made  final,  and  not  subject  ti^Bo 
appeal  to  this  House,  unless  the  petition  of  appeal  ziz    ii 
lodged  within  a  period  limited  (section  25).     By 
33rd  section,  first,  parties  may  admit  the  facts, 
the  law  is  to  be  determined  by  the  Lord  Ordinary       '; 
secondly,  the  parties  may  require  a  question  of  la^^^ 
or  relevancy  to  be  determined  before  trial,  and  tl  iWie 
Judge  may  remit  the  question  to  the  Lord  Ordinal      "Jf 
for  the  decision  thereof;   thirdly,  either  party 
require  such  a  preliminary  question  of  law  or 
vancy  to  be  decided,  and  the  Court  to  decide  upon  h 
claim ;  fourthly,  when  the  cause  shall  be  remitted 
the  Court  of  Session  for  their  opinion  on  a  previoi 
question  of  law,  the  Court  of  Session  shall  detennii^^s* 
the  same,   and  the   determination  of  such  previoi 
question  of  law  or  relevancy  shall  not  be  open  to  apj 
to  this  House,  "  without  leave  expressly  granted, 
serving  the  fuU  effect  of  the  objection  to  the  decisioi^^ 
in  any  appeal  to  be  finally  taken/'    So  that  iJtimatel  J^ 
the  right  of  appeal  to  this  House  is  reserved  upon  que 
tions  of  law  or  relevancy.     Some  provisions  as 
issues  are  subsequently  repealed,  but  they  do  nc?^ 
toudi  the  question  which  we  are  called  upon  todedd^- 
The  40th  section  throws  farther  light  upon  the  io- 
tention  of  the  Legislature,  although  I  am  not  sore  tb^ 
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derstand  the  meaning  of  the  eonduding  dause  in  a-4moj.mo»oaii 
This  section  provides  that  the  Court  of  Session,  ^^usmt. 
jviewing  judgments  of  inferior  Courts,  proceeding  '"'^^^SH!''^ 
proof,  shall  "distinctly  specify  in  their  interlo- 
r  the  several  facts  material  to  the  case  which  they 
to  be  established  by  the  proof,  and  express  how 
heir  judgment  proceeds  on  the  matter  of  fact  so 
d,  or  on  matter  of  law,  and  the  several  points  of 
which  they  mean  to  decide,  and  the  judgment 
he  cause  thus  pronounced '^  is  to  be  subject  to 
al  to  this  House,  '^  in  so  far  only  as  the  same  de- 
B  on  or  is  affected  by  matter  of  law,  but  shall  in 
r  as  relates  to  the  fiu^  be  held  to  have  the  force 
effect  of  a  spedal  verdict  of  a  jury  finally  and 
[naively  fixing  the  several  facts  specified  in  the 
•locutor/' 

iq>pear8  to  me  that  this  last  Act  is  consistent  with 
others^  and  does  not  repeal  those  previous  pro- 
ns  which,  as  to  appeals  to  this  House,  distinguished 
'een  matters  of  fact  and  matters  of  law. 
le  same  distinction  appears  to  me  to  run  through 
ater  act  The  1st  of  William  the  Fourth^  chapter 
Brhich  united  "jury  trial  in  dvil  cases  with  the 
oary  jurisdiction  of  the  Court  of  Session,"  then 
wed.  It  enacts,  that  ''all  proceedings  for  the 
Mrtion  of  errors  or  injustice  alleged  to  have  been  • 
cnitted  in  the  trial  of  a  cause,  and  all  questions 
:ved  for  decision  after  trial,  and  all  questions 
dng  to  the  application  of  the  verdict,''  shall  pro- 
before  the  Division  to  which  the  cause  belongs 
ion  7).  And  it  enacts,  that  all  the  provisions  of 
former  Acts  ihsn.  in  force,  so  far  as  not  inconsistent 
t  the  present  Act,  shall  be  continued  and  remain  in 
i  until  altered  by  Parliament  (section  16). 
lie  1st  and  2nd  Victoria,  chapter  118,  does  not  ap<^ 
to  me  to  have  any  bearing  upon  this  case. 
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The  last  Act  on  thissubject  is  the  13th  and  14th  d 


A.  AMD  J.MOBOAH 
MOftiUS  AND 

OTUEM.       the  Queen,  chapter  36.    It  recites  the  previous  Act*^    ' 
^'^^o^mS!^  a^d  the  expediency  in  some  respects  of  altering  aJ>-* 

amending  some  of  their  provisions  and  enactmea'fc^ 
It  provides  for  the  adjustment  of  issues  in  a  nuum^' 
conformable  to  the  present  judicature  (section  39  > 
The  Lord  Ordinary  is  empowered  to  try  issues  wil 
the  consent  of  parties  without  a  jury,  and  in 
interlocutor  he  is  to  state  specifically  what  he  finds 
point  of  fact  (section  46) ;  and  it  is  then  enacfc^^ 
that  unless  such  findings  in  point  of  fieu^t  by  the  Lcr  ^ 
Ordinary  proceeded  on  some  erroneous  view  of 
law  as  to  competency  of  evidence,  or  otherwise,  sac 
findings  in  fSEu;t  shall  be  final  But  either  party 
raise  on  a  reclaiming  note  to  the  Inner  House 
question  of  law  which  may  be  relevantly  raised  npos 
the  evidence  ;  provided  that  any  appeal  to  this  Hon^v^ 
against  any  interlocutor  pronounced  by  the  Inn^v 
House,  or  any  such  question  of  law,  shall  be  subject  tX) 
the  same  regulations  and  entitled  to  the  same  privilege* 
in  all  respects  as  appeals  against  interlocutors  or  jud0^ 
ments  upon  bills  of  exception  were  then  subject  aii>^ 
entitled  to  (section  47). 

We  cannot  fail  to  observe  that  the  distinction 
tween  mattera  of  &yct  and  matters  of  law  is  still 
served  and  enforced,  and  that  the  last  Act 
that  the  provisions  of  the  former  Acts  in  that 
remained  still  operative.  Finally,  it  enacts  that  tb^ 
previous  Acts  shall  be  repealed  '^  in  so  fisur  only  as  the(^ 
may  be  in  any  respect  inconsistent  or  at  variance  witS^ 
the  provisions  of  this  Act "  (section  56). 

Now,  to  apply  this  statute  law  to  the  case  before  tk^ 
House.      The   Morgans  daim   the  property  as  b^ 
cousins  of  the  deceased.    The  parties  opposed  to  thei^ 
aver  that  they  were  not  in  any  way  related  to  th^ 
deceased.     The  questions  to  be  tried  by  the  juy  v«^ 
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whether  Alexander  was  the  heir  of  the  deceased,  a.aiidj.mo»oaii 
secondly,  whether  Alexander  and  James  were  his         omu. 
of  kin  ;  the  jury  found  against  their  claims,  and  ^^^^^i^^^^ 
]lonrt  of  Session  applying  this  verdict,  repelled  the 
aers'  claim. 

is  said  that  this  is  a  decision  of  the  law  ;  no  doubt 
T  decree  or  judgment  is  such  ;  but  is  this  a 
ion  "  on  a  point  of  law,"  as  contradistinguished 
"  a  matter  of  fiwt,"  which  will  justify  an  apjieal 
is  House  ?  It  is  simply  a  question  of  fact  whether 
tforgans  were  heir  and  next  of  kin,  ai»d  that  waa 
\  found  by  the  jury.  All  that  the  Court  could  do 
to  apply  the  verdict,  that  is,  to  act  U))on  the  fact 
und.  It  was  no  "point  of  law,*'  but  it  simply  put 
)f  Court  parties  who  did  not  fill  the  characters  on 
(h  the  claim  depended. 

>  hold  otherwise  would  be  to  repeal  the  distinction 
Dlished  by  the  Statutes  between  matters  of  law 
matters  of  fiu^t ;  for  if  this  is  a  matter  of  law,  a 
fc  of  law,  every  interlocutor  following  a  verdict 
b  equally  be  so,  and  there  would  be  no  distinction 
^een  matter  of  law  and  matter  of  fia^t.  If  the 
slature  had  intended  what  the  Appellants  contend 
the  Acts  of  Parliament,  instead  of  drawing  a  clear 
notion  between  matters  of  fact  and  matters  of 
as  regards  appeals  to  this  House,  would,  after  pro- 
bing appeals  to  this  House,  as  at  present,  from 
riocutors  refusing  or  directing  an  original  or  a 
trial  of  issues,  have  proceeded  to  declare,  that 
aever  a  verdict  was  applied  by  an  interlocutcH*, 
tber  involving  matters  of  fact  only  or  matters  of 
only,  or  both,  an  appeal  should  lie  to  this  House, 
the  contrary  is  intended  and  is  clearly  expressed ; 
hat  this  House  could  now  do  would  be  to  direct 
w  trial|  (and  I  understand  my  noble  and  learned 
id  to  contend  that  your  Lordships  should  direct  a 
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A.AjfDj.MoE04H  jj^g^  trial),  and  as  I  shall  presently  show  nponift^ 
**  othem!™      form, for  we  are  altogetheruninformed  upon  themerit^ ^ 

xonis^^nto*  the  case.    The  Appellants  raise  objections  of  form,  t'"'* 

none  of  substance,  and  some  of  those  your  Lordsh^  P 
disposed  of  immediately  after  the  close  of  the  argum^'^* 
at  the  Bar.     The  Appellants  do  not  allege  that  ti-^3» 
verdict  was  contrary  to  evidence,  or  that  there  was-       • 
misdirection  of  the  Judge  or  the  like.    No 
ground  of  appeal  is  stated  in  the  petition  of  api 
but  in  the  reasons  for  their  appeal  they  ask  for  m 
issues  and  a  new  trial  Now  they  themselves  piepan^s^I 
issues,  which  issues  were  approved  of  by  the  Court,  a^:*' 
by  their  opponents.    These  issues  were  tried,  and  no:ioe 
more  appropriate  could  be  framed.     I  do  not  kn(^"^ 
upon  what  grounds  the  issues  have  been  objected  *^ 
as  imperfect.     I  think  the  issues  were  as  perfect  ^^ 
any  two  issues  could  be,  and  perfecUy  distinct    It  ^ 
perfectly  wild  to  talk  of  finding  fault  with  these  ifisa^'* 
as  against  ths  Appellants,  for  they  are  the  issues  of  tt'^ 
Appellants,  framed  by  themselves  after  deliberatio:^^ 
and  adopted  by  the  Court  because  they  fiumed  diec^^ 
And  nobody  ever  found  fault  with  them,  and  nobo^:^ 
can  at  this  moment  frame  issues  more  pertinent  ar^^ 
proper  for  the  trial  of  the  question  between  the  partii 
I  am  perfectiy  at  a  loss  to  conceive  what  the  objecti< 
is  to  the  issues. 

A  new  trial  they  cannot  seek  on  appeal,  and  yet 
new  trial,  according  to  what  your  Lordships  decid 
they  will  have  on  appeal.     They  let  the  time  pass 
the  Court  below  for  an  application  for  a  new  triaL 
they  had  been  in  time,  and  had  been  refused  a  n< 
trial,  they  could  not  have  appealed  to  this 
against  the  order;  can  they  be  in  a  better  positi 
by  not  applying  for  a  new  trial  ? 

But  all  this  is  settled,  as  we  have  seen,  by  55 
George  the  Third.    The  claimants  mighty  for  any  caim 
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ntial  to  the  justice  of  the  case,  have  applied  to  the  ^-  awd  j.bioeoam 

:rt  of  Session  for  a  new  trial     I  understood  my      **©"««!'" 

le  and  learned  friend  who  spoke  last  expressly  to  LordSt.Leomardt' 

dt  that  they  might  have  applied  for  a  new  trial ; 

'efore  upon  that  point  we  are  agreed,  and  so  clearly 

r  might ;  no  man  can  doubt  it     They  might  then 

Jie  trial  have  tendered  a  bill  of  exceptions  to  any 

ction  of  the  Judge  in  matter  of  law,  and  then 

Jist  any  interlocutor  pronounced  on  the  exception 

**  might  have  appealed  to  this  House.    The  Statute, 

ever,  expressly  provides  that  if  in  this  case  a  new 

.  shall  not  be  applied  for,  the  verdict  shall  be  final 

conclusive  as  to  the  facts  foimd  by  the  jury,  and 
1  be  so  taken  by  the  Court  of  Session  in  pronoimc- 

their  judgment,  and  shall  not  be  liable  to  be 
ttioned  anywhere ;  that  is  the  express  provision  of 
Statute*  Of  course,  therefore,  the  facts  cannot  be 
itioned  here ;  as  the  claimants  were  found  not  to 
3eir  and  next  of  kin,  the  Court  of  Session  were 
id  to  repel  their  daim.  The  order  followed  of 
se ;  there  was  nothing  for  the  Court  to  decide ; 
unly  not  any  point  of  law.  If  the  Court  had  pro- 
ceed judgment  in  point  of  law  as  applicable  to  or 
ng  out  of  the  finding  by  the  verdict,  then  by  the 
*e8S  provision  in  the  statute,  the  claimants  might 
)  appealed  to  this  House,  and  of  course  the  facts 
d  might  have  raised  a  question  of  law  to  be  de- 
i  by  the  Court. 

I  Cleland  v.  Weir,  which  is  a  considerable  au- 
ity  for  the  Bespondents,  it  was  treated  as  clear 

as  no  motion  had  been  made  in  the  Court  below 
I  new  trial  the  verdict  stood,  and  the  facts  there 
d  must  be  considered  as  having  been  established, 
the  only  point  which  this  House  considered  open 

whether  the  facts  found  by  the  verdict  of  the 

established  in  point  of  law  that  the  party  was 
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A.ANDJ.M0B0AN  -^n-ongfuUy  in  possession  of  the  property.     Iiiih« 
onsu!"*      present  case  an  appeal  would  be  an  absurdity,  for  ^ 
^^^SiStr^  the  fiwjts  are  conclusively  found,  and  as  the  fiwjtB  tot^' 

stitute  the  whole  case,  there  is  nothing  left  to  ar^O^ 
upon  or  to  decide.  This  House  must,  of  coura^  H^ 
miss  the  appeal  with  costs. 

The  Appellants  relied  upon  Irvine  t.  Kirkpatrie^^ 
decided  in  this  House,  but  it  was  there  distinctly  lai-^ 
down  that  this  House  had  not  anything  to  dowii 
the  question  as  to  how  the  Court  thought  fit  to  d( 
with  the  case,  first,  in  ordering  the  trial,  and  next,  0^-=^ 
the  motion  for  a  new  triaL  "We  were  confined  to  \i^^ 
judgment  finally  pronounced  setting  the  deedi  add  -^^ 
There  the  judgment,  acting  upon  the  verdict^  dL.-^ 
raise  serious  questions  of  law  or  relevancy.  But 
course  this  House  has  not  permitted  an  appeal 
interlocutors  directing  a  trial  by  jury,  or  granting 
new  trial,  as  appears  from  the  note  to  Balfour  v.  Lyle{(t'[ 

I  do  not  think  that  any  authority  was  quoted  whi^l* 
would  sustain  the  Appellants'  case.  A  satisfactory 
explanation  was,  I  think,  given  at  the  Bar  by  tts^ 
Dean  of  FacuUy  of  QUhraitKa  case. 

I  have  hitherto  assumed  that  the  finding  of  tb^ 
jury  was  against  the  Appellant.  But  it  is  objecta^ 
that  it  is  vague  and  inoperative,  because  it  finds  ths-'^ 
the  case  of  the  Pursuers  is  not  proven.  I  shall  pr^^* 
sently  consider  whether  that  objection  is  well  foundficl* 
but  I  will  now  assume  that  the  verdict  is  vague  aii.^ 
uncertain.  Still,  my  Lords,  in  my  opinion  no  appe^^J- 
^o  this  House  lies  in  this  case ;  for  the  Appellimi 
only  possible  remedy  was  a  new  trial  Clearly  the^ 
might  have  applied  for  a  new  trial  in  the  Court  bdo^ 
on  this  very  ground  of  vagueness  and  uncertainty^ 
and  so  indeed  my  noble  and  learned  friend  who  spolc^ 
last  eicpressly  stated,  for  if  the  verdict  was  vague  an^ 

(a)  2  Shaw  &  M'L.  12. 
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ertain^  that  was  manifestly  a  ground  or  cause  a-awdxhoeoah 
sntial  to  the    justice  of  the  case,  and  therefore        mjatr** 
icient  to  authorize  an  application  under  the  Statute  ^'^'il^^SJI*''*' 
anew  trial;   and  the  parties  could  not  abandon 
right  conferred  on  them  by  the  Statute,  and  come 
'his  House,  whose  jurisdiction  in  such  a  case  is,  as 
ppears  to  me,  excluded. 

f  I  am  mistaken  in  all  these  views,  still  it  remains 
nqmre  whether  the  verdict  is  open  to  the  objec- 
ts made  to  it,  and  I  think  that  it  is  not  It  should 
>ome  in  mind  that  the  Court  of  Session  is  a  Court 
[jaw  and  Equity ;  the  inquiry  in  this  case  before 

jury  was  to  satisfy  the  mind  of  the  Court,  and  if 
»  purpose  was  accomplished  the  object  was  effected, 
lie  process  in  Scotland  was  an  action  of  multiple 
iding  for  the  distribution  of  the  estate  of  John 
"gan,  deceased.  There  were  various  claimants ;  they 
«  directed  to  prepare  and  lodge  in  process  such 
es  as  they  considered  proper  to  try  the  question, 
lie  issues  proposed  by  Alexander  and  James 
r'gan,  which  they  state  in  their  appeal  paper,  (which 
«  originally  given  in  in  the  name  of  James  Morgan 
le,)  were  firsts  whether  Alexander  was  heir  to 
n  Morgan,  and,  secondly,  whether  James  was 
^  with  Alexander  next  of  kin  of  John  Morgan  ? 

course    the   original    questions  must  have  been 
Bned  to  James^  then  the  sole  claimant  under  this 

'o  these  issues  no  objection  was  raised,  and  the 
'^  was  closed.  Alexander,  who  was  supposed  to 
dead,  then  •  came  forward  and  claimed  as  elder 
'her  of  Jamea  And  as  the  brothers  were  agreed 
^  their  respective  rights,  instead  of  Alexander 
^ing  a  separate  claim,  so  as  to  render  it  necessary 
lUJce  a  new  record,  he  adopted  the  proceedings  of 
^08 ;  and  accordingly  Alexander  and  James  lodged 
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HvJMonokn  ^  minute  in  which  their  respective  cLaimB  m 
'°c!S!liiI^  forth  as  heir  and  next  of  kin.  And  Alei 
^sT^mtydr  adopted  the  proceedings  of  James  with  that  eip 
tion,  and  James  restricted  his  claim  to  one  i 
personal  estate.  This  minute  was  acted  upon  ' 
Lord  Ordinary,  and  the  record  was  finally  doBH 
The  Lord  Ordinary  postponed  the  oonsiderai 
the  issues  until  the  proceedings  for  trying  tb 
pinquity  of  Alexander  were  further  advanced* 
ander  and  James  presented  a  reclaiming  note  i 
this  delay^  in  which  they  introduced  an  ezp 
which  has  since  led  to  some  difficulty.  They 
the  Court  of  Session  "  to  adjust  the  issues  and  ( 
other  necessary  directions  for  trying  the  c 
treating  their  claim,  as  it  reaUy  was,  as  one  o 
subject.  The  Inner  House  accordingly  apprc 
the  issues  as  then  adjusted,  and  appointed  then 
the  issues  "  for  trying  the  cause  of  the  said  Ale 
and  James  Morgan/'  thus  adopting  the  v 
pression  of  those  parties.  The  interlocutor  $ 
eating  the  issues  was  headed,  "  Issues  for  A 
Morgan,  &c.  and  for  James  Morgan,  &a,  Pi 
the  same." 

The  jury,  after  a  trial  of  the  issues,  wl 
four  days,  before  the  Lord  J^isfice  Clerk, 
"  the  case  for  the  Pursuers  is  not  proven.*' 
applying  for  a  new  trial,  they  allowed 
elapse,  and   then   moved  the  Court  to 
discharge  the  verdict,  or  to  refuse  to  aj 
arrest  judgment.     This  was  simply  an  i 
indirectly  what  an  Act  of  Sederunt  pr 
from  doing  directly ;  viz.,  to  apply  fo 
For  if  the  Court  set  aside  or  discharg 
or  refused  to  apply  it,  or  arrested  ju 
trial  must  necessarily  have  followed, 
of  the  order  asked  was  to  render  a  ncT 
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Appellants  having  failed  to  establish  their  alleged  a.ahd  j.Moeoah 
ent  during  a  four  days  trial,  could  ask  nothing      ^Vmt!^^ 
J  than  a  new  trial,  and,  if  they  could  not  obt-ain  Lord8i.Leomar4t' 
,  the  order  which  they  actually  prayed  would,  if 
ited,  have  been  of  no  use  to  them.    .The  Court 
ied  the  verdict,  repelled  the  claim  of  Alexander 
James,  and  decerned ;  and  thereupon  the  present^ 
^  was  presented. 

be  main  objections  to  the  proceedings  were,  as  I 
9  aheady  observed,  overruled  by  your  Lordships 
he  dose  of  the  argument.  The  Appellants  in  their 
eal  case  say,  A  further  point  is,  what  is  the  mean- 
nature,  and  effect  of  the  verdict  ?  It  was  argued 
b  the  verdict  was  vague  and  uncertain^  as  it  was 
Brdict  of  "Non  proven,"  and  not  a  direct,  plain, 
vrer  to  the  question.  In  answer  to  this  objection> 
ras  shown  by  many  cases  that  even  in  civil  cases 
srdict  of  "  Non  proven  "  was  frequently  returned, 
was  perfectly  understood,  and  the  authorities 
^ed  that  it  is  not  necessary  that  the  verdict  should 
Jain  "  Yes  "  or  "  No,"  or  finding  the  negative  or 
mative  in  the  words  of  the  issue. 
Lave  already  explained  to  your  Lordships  that  the 
lict  was  to  inform  the  conscience  of  the  Court. 
y  must  of  course  as  a  Court  of  Law  apply  the 
iict  But  in  granting  or  refusing  a  new  trial  they 
e  not  only  to  consider  the  abstract  propriety  of 
iting  a  new  trial,  but  having  the  whole  case 
^^  them  they  are  enabled  to  judge  how  far  a  new 
1  is  requisite  in  order  to  enable  them  to  decide  in 
process  which  of  the  claimants  are  really  entitled 
•he  property. 

'^ow  the  Judges  of  the  Court,  who  understand  Scotch 

^  than  I  pretend  to  do,  entertain  no  doubt  about 

^port  of  the  words  "  not  proven."     The  Lord 

•^ice  Clerk,  who  tried  the  issues,  was  of  opinion  that 
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A.Ain)j.MoioA«  i-Ij^  j^jpy  ^j  ^Yihi  was  quite  right,  and  returned* 
OTHBM.        verdict  which  met  the  issues,  for  ^  they  find  the  caaa 

^^^^iSl^'^  for  the  Pursuers  is  not  proven."    He  did  not  see  bow 

the  Court  could  look  at  the  verdict  otherwise  than  ts 
having  upset  the  claim  of  the  Pursuers  as  made.  ObBe^ 
vations  were  made  at  the  Bar  upon  the  opinion  of  Um 
Lord  Justice  Clerk,  which  I  do  not  think  well  foonded. 
Lord  Gockburn  thought  that  in  the    issues  and 
verdict  thejr  had  a  distinct  question  put  and  answer 
given.     The  jury  did  not  think  that  the  parties  were 
the  next  of  kin,  and  they  might  express  the  fiu^  in  aay 
plain  language,  in  any  suitable,  intelligible  langoago 
they  thought  proper.     Well,  they  "find  the  case  for 
the  pursuers  not  proven.''  What  better  language  than 
this  could  have  been   employed  he  did  not  kafi^rf 
there  was  no  ambiguity  whatever;  a  plain,  simple^ 
suitable,  answer  was  given  to   a  simple   question- 
The  predominating  feeling  in  his  mind  had  been  that 
of  wonder    on  what  principle   the  Pursuers  conl<l' 
reasonably  resist  the  application  of  the  verdict 

Lord  Murray  concurred,  and  Lord  Wood  agreed 
with  Lord  Cockbum,  that  a  more  appropriate  answer 
to  the  issues  could  not  be ;  indeed  so  appropriate 
answer  he  did  not  see.     The  only  thing  in  the  i 
was  the  case  of  the  Pursuers,  and  the  jury  have  fouo.^ 
it  not  proved.     It  was  as  plain  a  case  as  could  be. 
After  these  opinions  it  is  not  to  be  expected 
your  Lordsliips  should  profess    to    understand   tb.' 
verdict  better  than  the  Scotch  Judges,  or  rather  ik^ 
to  understand  it  on  account  of  its  alleged  vaguen 
and  uncertainty. 

But  then  it  was  objected  that  the  verdict  was 
as  it  was  not  a  distinct  finding  on  each  issue,  but 
that  "the  case  "  for  the  Pursuers  was  not  proven;  ft^*' 
it  might  be  that  they  thought  that  one  issue  was  not 
proved  although  the  other  was ;  and  thus  the  wbol^ 
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ytald  not  be  proved,  although  a  portion  of  it  a-amdJ-Mobqav 
S'ow  this  objection,  in  my  opinion,  is  wholly  Moi»MAin> 
de.  One  of  the  learned  Judges  below  thought  LordsTuonard^ 
3  jury  had  intended  to  follow  the  terms  of  the 
ho  made  up  the  issue  papers,  and  who  used  the 
ion  ''the  cause/'  and  he  thought  "the case'' 
r  expression.  They  no  doubt  are  synonymous, 
I  have  already  pointed  out,  the  expression  is 
ale  to  the  whole  claim.  The  expression  "  the 
was  introduced  into  the  record  by  the  Appel- 
liemselyes,  and  they  should  not  complain  of 
r  for  using  in  effect  the  same  terms, 
lave  still  to  consider  whether  this  objection  is 
inded.  I  am  clearly  of  opinion  that  it  is  not. 
ues  furnished  by  the  Appellants^  and  ordered 
Court,  and  which  the  Appellants  undertook  to 
n.  the  affirmatiye,  must,  I  think,  be  treated  as 
se  put  to  the  jury  just  as  much  as  if  the  issues 
n  directed  in  the  English  form.  The  case  of  the 
nts  was  in  truth  one  issue ;  although  as  between 
ves,  for  the  sake  of  form,  it  was  divided  into 
between  them  and  their  opponents  there  was 
3  question — Did  they  belong  to  the  pedigree  ? 
ras  denied ;  they  were  sons  of  the  same  father, 
^ras  not  disputed,  and  they  were  agreed  which 
elder  of  the  two.  If  one  were  entitled  as  heir, 
J  were  entitled  as  the  next  of  kin;  if  the  two 
ititled  as  the  next  of  kin,  the  elder  was  entitled 
The  sole  question  was,  Whether  their  father 
be  character  which  they  represented  ?  It  was 
question  who  might  be  heir  and  next  of  kin 
ther  circumstances,  but,  taking  their  daim  to 
^ey  set  it  forth  on  the  record  and  imdertook 
e  it,  and  went  to  the  jury  upon  it,  there  was 
tance  but  one  question.  If  their  claim  was 
)ut,   they  excluded  all   the  other  claimants. 
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A.  AMD  J.MOBOAN 
V. 
MOBRU  AHD! 


9.  And  this  of  course  was  the  reason  why   they  w 


compelled  to  try  their  right  before  any  of  the  otl 
^^4*^"^*  parties.     They  themselves,  as  I  have  shown,  treai 

their  claims  as  one.  Originally,  the  record  was  dc 
as  upon  the  single  claim  of  James  as  heir  and  nex% 
kin ;  when  Alexander  was  allowed  to  adopt  the 
ceedings,  the  real  question  to  be  tried  was  not  variec?  ; 
and  BO  the  Appellants  thought,  for  they  asked  atm<I 
obtained  leave  for  the  immediate  trial  of  the  issues  i: 
the  cause. 

Upon  the  whole  case,  my  Lords,  I  think  it  di 
that  the  verdict  was  free  from  ambiguity.    It  is  not 
now  a  question,  which  was  elaborately,  but  unnece^^ 
sarily,  I  think,  argued  at  the  Bar,  whether  the  jury 
could  look  beyond  the  issues ;  because  your  Lordship^^^ 
like  the  Court  of  Session  when  they  applied  the  vec^ 
diet,  have  the  whole  case  before  you.     It  is  reduced  fc^ 
a  question  of  form.     It  is  not  one  of  substance.    Tk^ 
Appellants   do   not  complain  of   any  admission  of 
improper  evidence  or  the  rejection  of  proper  evidence^ 
or  of  any  misdirection  of  the  Judge,  nor  do  they  allege 
that  they  have  any  further  evidence  to  establish  their 
claim,  or  that  they  now  claim  in  any  other  chanicter. 
The  effect  of  a  reversal  of  the  interlocutors  would  be 
to  set  aside  all  the  proceedings  in  the  Court  below, 
and,  without  a  shadow  of  merits,  to  allow  the  Appel- 
lants to  begin  again,  or  in  other  words,  to  permit  a 
new  trial,  and  indeed  my  noble  and  learned  friend  on 
the  woolsack  has  proposed  to  direct  the  Court  of 
Session  to  order  a  new  trial.     This  appears  to  me  con- 
trary to  the  express  provisions  of  the  Scotch  Judicature 
Acts,  and  to  be  rather  an  act  of  legislation  than  a 
judicial  determination,  and  it  cannot  fail  to  embarrasa 
the  Scotch  Judges  in  the  administration  of  justice. 

I  ought,  perhaps,  to  notice  the  last  ground  of  appeal 
which  referred  to  expenses.     They  do  not  oonstitute 


CAgBS   IN   THE   HOUSE   OF   LORDS.  387 

nffident  ground  of  appeal,  but  they  appear  to  be  A.Ain>j.Mo«o4M 
ry  large,   and  they  were  much  increased  by  the      ^'^S?^'^ 


Rsrent  classes  of  Defenders  whom  the  Court  allowed  Lordst.Leouar^t* 

oppose  the  Pursuers.   This  clearly  was  not  necessary, 

1 1  do  trust  that  the  Court  of  Session  will  in  future 

es  avoid  a  practice  which  is  an  abuse  and  tends  to 

t  unnecessary  increase  of  the  expenses  of  litigation. 

[  must,  therefore,  necessarily  say  Not  content  to  the 

tion  of  my  noble  and  learned  friend  in  this  case. 

.ever  was  more  clearly  of  opinion  upon  anything  in 

'  life  than  I  am  of  the  propriety  of  the  interlocutors 

Dplained  of,  and  that  they  ought  to  be  affirmed. 

Mr.  Solicitor-General  :  My  Lords,  before  the 
oetion  is  put,  will  your  Lordships  pardon  me  for  a 
»inent,  in  suggesting  that  all  that  your  Lordships 
U  do  will  be  to  reverse  the  interlocutor  applying  the 
rdict  and  remit  the  cause,  and  that  you  will  not  say 
Stirling  at  aU  about  a  new  trial  ? 

The  LoBD  Chakcellob  :  I  will  state  what  I  propose 
do.  The  appeal  is  against  seventeen  interlocutors. 
3o  not  propose  that  there  shall  be  any  reversal 
«pt  upon  the  two  last,  the  one  applying  the  verdict, 
t  the  other,  consequential  upon  it,  directing  the 
^tion  of  costs.  What  I  proposeto  do  would  be  to 
^re  that  the  verdict  is  uncertain,  inasmuch  as  it 
^  not  show  whether  the  jury  thought  that  the 
^xiers  had  Mled  in  proving  both  the  issues,  or  only 

tDf  them,  and  that  there  must  be  a  new  trial ;  and 
^  this  declaration,  to  reverse  the  interlocutor  of 

28d  of  November  1853,  and  of  the  16th  of  Feb- 
^y  1854,  and 

Ijr.  Solicitor-Oeneral :  My  Lord,  with  great  sub- 
^on  I  would  suggest  to  your  Lordships  that  that 
old  not  be  the  form,  because,  with  regard  to  direct- 
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A.A»Djjfo«ux  ing  a  new  trial,  or  malcing  any  declaration  respecfc^ri 
oBUfASD      j^^  J  g^ppj^ij^u^  f]^^  ^\^^  would  not  jGdl  within    tbi 
province  of  this  House ;  but  that  we  should  adopt  the 
course   which   the   House   directed    in    the  case   €^ 
Marianski,  namely,  that  we  should  apply  to  the  learned 
Judges  below  to  alter  the  entry  of  the  verdict    Thai 
was  very  much  considered  by  the  House  in  Ma/riandei's 
case.     There  the  late  Lord  Chancellor,  Lord  Tmra, 
said  that  it  was  a  mere  mis-entry  of  the  verdict,  aad 
that  the  coui*se  to  be  followed  in  such  a  case  was  per- 
fectly well  known,  namely,  that  perceiving  the  verdict 
to  be  inapplicable  to  the  issue,  firom  its  uncertainty 
and  ambiguity,  he  referred  the  case  to  the  Judge  who 
tried  the  cause^  that  a  verdict  might  be  entered  ac- 
cording to  the  substance  of  the  actual  finding.    Thst 
case  came  before  your  Lordships  recently,  the  present 
Lord  Chancellor  presiding,  and  that  course  was  fiiUy 
approved,  and  accordingly  the  House  made  an  order 
in  conformity  with  it. 

The  Lord  Chancellob  :  I  do  not  mean  to  prejudice 
the  case,  and  therefore  I  will  strike  out  that^  and  dedue 
that  the  verdict  is  uncertain,  inasmuch  as  it  does  not 
show  whether  the  jury  thought  that  the  Pursuers  had 
&iled  in  proving  both  the  issues,  or  only  one  of  them; 
and  with  this  declaration,  reverse  the  interlocutors 
of  the  23d  of  November  1853  and  the  15th  of 
February  1854,  and  remit  the  case  to  the  Court  of 
Session. 

The  Lord  Advocate:  With  submission,  the  case 
of  Marianski  has  no  application  at  all  to  this  casa 
Might  1  suggest,  in  the  first  place,  that  the  Court 
should  have  power  to  vary  the  issues  ?  because  it  is 
quite  plain  that  if  these  parties,  the  Crocketts^  were  to 
appear,  the  issues  would  not  be  applicable  to  theff 
casa 
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16  Lord  Chancellor  :  I  see  nothing  wrong  in  the  ^  ^«  J^moio^w 

MOSBU  AMD 
S»  OTUXM. 

le  Lord  Advocate :  What  I  mean  is  this,  that  the 
•t  should  have  power  to  vary  the  issues,  to  the 
t  of  enabling  us  to  put  in  the  issue,  '*  one  of  the 
of  kin,"  or  "among  the  next  of  kin." 

je  Lord  St.  Leonards  :  For  that  you  must  apply 
le  Crourt  below. 

16  Lard  Advocate :  One  observation  more :  I  would 
est  to  your  Lordships,  that  in  this  case,  looking 
he  state  of  the  parties,  and  the  fund,  the  costs 
it  properly  be  paid  out  of  the  fund,  as  in  the  case 
6  Watsons. 

16  Lord  Chancellor  :  The  appeal  as  to  the  other 
locutors  will  be  dismissed. 

16  Lord  Advocate :  Your  Lordships  will  reserve  to 
Jourt  below  to  deal  with  the  costs  ? 

r.  Solicitor-Oeneral :  That  follows  as  a  matter  of 
je.     There  is  no  necessity  for  that. 

16  Lord  Chancellor  2   Everything  is  reversed 
the  verdict. 

16  Lord  Brougham  :  Consequently  the  costs  given 
6  Court  below  are  reversed. 

Judgment. 

B  declared  by  the  Lords  Spiritual  and  Temporal,  in  Par- 
it  asaembled,  that  the  verdict  returned  by  the  juiy  on  the 
f  the  iBsues  in  the  pleadings  mentioned  is  uncertain,  inasmuch 
bes  not  show  whether  the  juiy  considered  that  the  Pursuers 
lOants)  had  tajled  in  proving  both  the  said  issues  or  only  in 
ig  one  of  them :  And  it  is  ordered  and  adjudged,  that  the  said 
Mmtors  of  the  23d  of  November  1853,  and  of  the  15th  of 
laiy  1854,  complained  of  in  the  said  appeal,  be,  and  the  same 
feby  reversed ;  and  it  is  further  ordered  and  adjudged,  that, 
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^•^'^^^onut  as  respects  the  reniainder  of  the  ioteilociiton  Appealed  agimtt»   the 
MoBKu  AKD       said  petition  and  appeal  be  and  is  henbj  diamisBed  this  House. 
And  it  is  also  further  ordered,  that  with  this  declaration  the  cmuae 
be  remitted  back  to  the  Court  of  Session  in  Scotland,  to  do  thereiii 
as  shall  be  just  and  consistent  with  this  declaration  and  jadgiai 


JoHysTON,    Farquhab,  &    Leech. — Bichabdsoh, 
Loch,  &  M'Laitbin. 
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CALEOONIAN     AND    DUMBARTON- "j 
SHIRE  JUNCTION  RAILWAY  COM-  V  Appellants. 
PANY, J 

Bmlit?€My  Contracts  by  the  originators — how  far  binding  on  J***-   ,   . 

Feb,  GM,  9fAt  i""j 

the      Company. — The    original  promoters   of   a  railway        "'^^^' 
project  have  no  power  to  bind  the  corporation  ultimately        JuneiBth, 
constituted  by  Act  of  Parliament. 
The  corporation  so  constituted,  though  owing  its  existence 
to  llie  exertions  of  the  promoters,  is  not  bound  to  fulfil 
their  contracts. 
The    promoters    are    not   agents    by  anticipation   of  the 

cwporation. 
,  Anterior  engagements  can  only  bind  the  corporation  when 
incorporated  in  their  Act,  or  when  deliberately  adopted 
ty  tliem. 
'*igh€    o^  Shareholders  to  object. — The  policy  of  railway 
legialiition  is  to  prevent  surprizes  on  the  shareholders, 
^tto    ^^^  consequently  entitled  to  look  to  their  Act,  and 
^  ^^sregard  everything  else. 
^9^^^^99^cnts  before  Parliamentary  Committees, — Parties  con- 
^"^^  before  a  Parliamentary  Committee   come  to   an 
^^^^ment  to  the  effect  that  certain  stipulations  shall  be 
to  be  as  binding  and  obligatory  as  if  they  were 
the  subject  of  express  enactment  in  the  Bill ;  which 
^^otisequently  allowed    to  pass  without  them.     The 
^'^^^'^iiient  in  such   a  case,  though  sanctioned  by  the 
^^ikiittee  and  binding  on  the  parties,  will  not  bind  the 
^^^^  Company  created  by  the  Act 
^^oittmha$n^s  Decisions, — The  doctrines  of  Lord  Cotten- 
^'^  in  Edwards  v.  7^  Grand  Junction  Railway  Company, 
^^•••fcy  V.  7%«  Chester  and  Birkenhead  PaUway  Company, 
^    Jjord  Petre  v.   The  Eastern  Counties  Bailway  Com- 
»^  criticised  and  questioned. 


W    Heported  in  the  Court  of  Session,  Second  Series,  vol.  15, 
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Cauedonian 

^      AND  Result — The  Court  of  Session  hayiii<):  pronounoed  i  decree 

■^wI^coMSmf'        against  the   Caledonian  and  Dumbartonshire  Riilwiy 

TBBMAonmiATR*      Company,   decreeing    them    to  perform    an  agreement 

entered  into  by  the  Committee  of  Management  q&  bdulf 
of  the  projected  company  before  their  Act  was  pbtaised, 
and  the  agreement  being  one  of  which  the  Act  did  ool 
authorize  the  execution  :  ffeld^  that  performanoe  of  tbe 
agreement  was  uUra  virest  and  that  the  decree,  eofi- 
sequently,  must  be  reversed. 

On  the  7th  February  1846,  an  agreeipent  vm 
entered  between  the  Magistrates  of  Helensburgh  ttvl 
three  gentlemen  calling  themaelveB  "  a  quorum  of  tbe 
Committee  of  Management  of  the  Oaledonian  and 
Dumbartonshire  Railway  Company/'  then  unincorpo- 
rated, whereby  the  Magistrates  on  the  one  band 
agreed  with  the  said  quorum  as  follows : — 

1 .  They  approved  of  the  extension  of  a  line  of  railway  froin  Diob- 
barton  to  Helensburgh.  2.  They  undertook  not  to  oliti^  ^  ^ 
Railway  Company  laying  their  rails  in  a  certain  direction.  3.  f^ 
engaged  to  obtain  an  Act  of  Parliament  for  the  formation  of  |^ 
and  harbour,  but  at  the  expense  of  the  Raihi'ay  Companj.  i  '^ 
became  boimd  to  apply  the  dues  and  rates  to  be  levied  at  tb?"'^ 
quay  and  harbour  in  defraying  the  expenses  of  the  msmgcQ^ 
and  in  paying  four  per  cent,  interest  on  3,000/.,  to  be  bonowed  Df 
them  fVom  the  Railway  Company,  and  laid  out  in  erecting  tbs"'^ 
quay  and  harbour,  and  in  souring  repayment  of  the  nidittoi" 
3,000/.  and  other  siims  mentioned.  5.  The  Magiatn^  bec>^ 
bound  to  forward  the  objects  of  the  Rulway  Company. 

On  the  other  hand,  "  the  quorum  of  the  Oommitte* 
of  Management"  agreed  with  the  Magistrates  ^ 
follows  : — 

1.  Autl|orised  as  fkfor^aid,  they  ^p4l^!t()Qk  Uk  %/i¥¥^^^ 
Magistrates  the  whole  costs  already  incurred  in  tl^i  piopoaed^' 
tension  of  the  harbour  and  the  expense  of  procuring  4e  AA^ 
amount  of  which  to  form  a  debt  upon  the  proposed  quQr  ^ 
harboiMP  and  the  duties  leviable  thereat.  2.  Tkej  ondflrtookt^ 
the  Railway  Company  should  make  the  advimoe  stipulate  Mf  ^^ 
the  Magistrates ;  and,  3.  They  undertook  that  the  Companj  sb^ 
aid  the  Magistrates  in  procuring  their  Act. 
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Boib  parties  applied  to  Parliament  in  the  session     cal«dokun 
184r6,  the  Magiatratea  for  their  Harbour  Aot  wd  ^SJS^SsSl" 


WAY  Com? AMT 


t  Company  for  their  Railway  Act.    While  they  ». 

re  before  Parliament,  on  the  5th  May  1846,  an  «»  hblwmoiou. 
^i^eftt  in  writing  wasf  po^cluded  between  them, 
ereby  it  was  arranged  that  the  stipulations  cop- 
ied in  the  deed  of  the  7th  February  18*6,  fiihould 
beld  to  be  as  binding  op  the  parties  respectively,  as 
iQ  3£UQ0  w^re  ^^pressly  inserted  and  '^  euacted  in  the 
I,  anything  therein  contained  notwithstanding." 

fh  parties  obtained  thp  a^swt  pf  ParUtment  to 

ir  me^nrea  yeqp^qtively. 

)^  th9  6th  June  1849,  the  present  action  W^  QOjx^- 

wd  by  tbe  M^tri^tes  against  the  Company. 

^e  summons  praye4  that  it  phou}4  b^  fpun4  ftnd 
l^red  that  tbe  agreement  aforesaid  w^  binding  on 

Cpmpany  mi  ita  directors^  an4  that  they  ought 

le  decreed  to  perform  the  aanie  in  all  respects,  and 
articular  thftt  they  ought  tp  be  decreed  to  advance 
he  Pursuers  the  eonts,  elwges>  a^d  expenses  already 
n^ed  in  the  extension  of  the  sai4  quay  and  harbour, 
^ther  with  the  expenses  incurred  and  to  bp  incurred 
iTQcming  tbe  Act  of  Pftrliament  for  ereqting  the 
18,  with  sundry  ptber  expenses  in  the  sun^nions 
Ltioned, 

"he  defence  of  the  Cpmpany  was  as  follows ; — 
The  Pefenders,  as  an  incorporated  company,  are 
bound  to  implement  the  agreement  libelled  on, 
the  actiqn  cannpt  be  maintained  against  tbem  to 
t^nt  or  effept, 

Supposing  the  Defenders  as  an  inporporated  pon^- 
f  boynd  to  recognize  the  agreement  entered  into 
^  parties,  and  to  the  effect  and  manner  set  forth 
^he  libel — the  obligations  thereby  nmdertaken  in 
>ur  of  the  Magistrates  and  Council  of  Helens- 
ih,  are  not  binding,  in  respect  that  the  conditions 
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stipulated  for  in  consideration  thereof  were  not  (J^ 
^^I?^^ip^'F  folfiUed  by  the  said   Magistrates   and   Coundl,  ^^ 

these  obligations  consequently  are  not  binding,^ 
cannot  be  enforced. 

/'  On  the  same  supposition  of  the  agreement  beU 
otherwise  binding  upon  the  incorporated  company" - 
its  whole  terms  and  stipulations  show  it  to  have  bc^ 
an  inherent  and  essential  condition  of  the  obligaticr 
it  contains  taking  effect,  that  the  shareholders  of  t1 
Company  should  resolve  to  act  upon  their  statuto 
power  of  forming  the  branch  railway  from  the  ma 
line  to  Helensburgh,  and  no  resolution  to  that  effc 
having  been  adopted,  but  the  formation  of  the  bran 
line  being  for  the  present  postponed,  this  action  1 
implement  of  the  agreement  cannot  be  maintaineJ.'' 

This  brought  out  the  question  how  far  the  projectc 
of  a  railway  have  the  power  of  binding  by  antici^ 
tion  the  corporate  body  which  comes  subsequenl 
into  being  by  virtue  of  an  Act  of  Parliament 

The  Court  of  Session  decided  in  favour  of  the  Pt 
suers ;  Lord  Jeffrey  observing  that  "  a  party  havLi 
passed  from  the  chrysalis  to  the  butterfly  staJU 
created  no  difficulty ;  Lord  CuningJuime  going  ma 
on  the  English  cases,  particularly  those  before  lo 
Cottenhcmi,  who,  in  Stcmley  y.  The  Chester  at 
Birkenhead  Railway  Ccfmpomyy  had  "characteris 
the  plea  of  the  Company  as  one  of  the  grossest  frau 
lie  had  ever  seen  attempted"  (a)  ;  while  the  otfa 
learned  Judges  (namely,  the  Lord  President  Ccltn^ 
and  Lords  FvHerUm,  Cowan^  and  Ivory)  relied  * 
general  reasoning  as  well  as  English  analogies;  b 
all  concurred  in  holding  that  the  defence  of  the  Coi 
pany  in  the  present  case  was  unsustainable,  and  tb< 
decided  against  them. 

(a)  3  Myl.  &  Cra.  781. 
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TUK  MAOISTmATU 

or  HmnuMJBOH. 


rJbe   Caledonian   Bailway   Company  consequently        *^a5» 

DuMB&BTONtaitB 

asented  this  appeal  to  the  House.  "'waTISI^iIt' 

The  Solicitor  Oeiieral  (a)  and  Mr.  RoundeU  Palmer 

'  the  Appellants :  This  is  an  action  of  declarator  and 

iplement,   corresponding  with  a  bill  filed  in  this 

ontry  for  specific  performance.  The  Bailway  Company 

y  they  are  not  bound  by  what  was  done  before  their 

toorporation.    The  question  has  never  been  discussed 

L  this  House,  nor  has  it  occurred  in  apy  of  the  inferior 

3urtB  until  the  present  case  made  its  appearance  in 

lootland. 

Before  an  agreement  such  as  this  can  be  enforced 
g&inst  a  Railway  Company  two  conditions  are  neces- 
*>y, — 1,  that  the  Company  must  have  the  benefit  of 
^e  agreement ;  and  2^  that  what  is  sought  to  be 
^i^roed  shall  be  something  which  it  is  competent  for 
^^  Company  under  its  Act  to  perform. 

[The  Lord  Chancellor  :  The  principle  may  be  that 
^Q  Company  is  brought  into  existence  cum  onere,] 

The  case  relied  upon  in  the  Court  below,  that  of 
^^*V}kes  V.  Eastern  Counties  Railway  (6),  is  really  of 
^tle  weight,  because  there  the  contract  was  not  by 
Rectors,  but  by  an  incorporated  Company  under 
^^  seal,  and  Lord  St  Leonards  went  expressly  on 
'^t  circumstanca 

CThe  Lord  Chancellor  :  They  were  the  same  body 
'^templating  the  acquisition  of  additional  powers.] 
-^Ut  here  the  parties  to  the  contractare  not  the  parties 
the  suit.  There  is  no  legal  identity  between  them  ; 
^  Company  do  not  stand  in  the  shoes  of  the  projec- 
^  It  is,  therefore,  clear  that  at  law  the  Company 
^ot  be  bound  ;  and  where  there  is  no  contract  at 
^>  equity  will  not  create  one.  The  corporate  funds 
*^ot  be  diverted  from  the  purposes  of  the  Act. 
^^  directors  would  be  restrained  by  injunction  from 
^  diverting  them.  It  would,  indeed,  be  odd  if  a  mere 
^  Sir  R.  BetheU.     (h)  7  Rail.  Ca,  182 ;  Dc  Gcx,  M'N.,  &  G.  737. 
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CAhmmKs     provisiotial  committed  could  fcind  a  company,  indudi^S 
^?T5rtib?iuiV"'  all  the  shareholders,  where  the  directors  after  incofP^ 

TBMUiQiMLkfisB  ^^^^^^  '^^^^  ^^^  *"^  power  to  do  so.    Iti  TheSo^ 
or  HiLBiuotoH.  j^j^ii^^  Railway  Company  v.  The  JSdstem  Oouiiti^ 

Railway  Company  (ct),  the  Latd  Chief  Justioe  delir^* 
ing  the  opinion  of  the  Court  of  Common  TfiestB  lays  ^^ 
down,  "  The  Cotiipany  cannot  emhark  in  Undertakbg^ 
not  sanctioned  by  the  Act.  Hiey  dan  do  nothing  beydud 
the  scope  of  theii*  authority.  Every  |)tt)pi*ietor  1*rhcsft 
he  taked  shares  has  a  right  to  etpect  that  the  ocm- 
ditions  upon  which  the  Act  was  obtained  wlll  W 
performed.  The  publid  aldo  has  &n  iniefeet  in  ib^ 
proper  administration  of  the  powers  donf^sft^  by  th« 
Act,  for  the  safety  of  the  line  may  be  impaired  if  tb© 
funds  destined  for  the  railway  be  eitpended  in  othct 
imdertaJdngs.''  The  piindples  here  promulgated  at« 
enough  for  our  dase^  and  therefore  we  submit  that  thi^ 
decision  cahnot  stand. 

Sir  Mtzroy  Kdly  and  Mr.  Anderson  for  the  ftesjwii- 
dents :  The  question  is  certainly  new  in  this  fioti90* 
It  is  not  that  we  seek  to  restrain  the  Appellants  fiotf^ 
violating,  but  that  we  call  upon  them  spedtically  t»o 
execute   their  agreement;  and  we  contend  that  W^ 
are  entitled  to  do  so,  although  there  may  be  no  jpoW^^ 
or  authority  in  their  Act  for  the  purpose.     If,  indee^^ 
the  agreement  had  been  euhseqiierd  to  the  Act^  tl*^^ 
case  would  have  been  different;  what  is  called  tfc^^ 
idtra  vires  principle  might  then  have  applied,  for  It 
well  settled  that  whoever  enters  into  a  contract  iri 
a  company  constituted  by  Act  of  Farlianlent  must  ^^^ 
his  peril  see  that  the  company  are  acting  within  tt» 
limits  of  their  authority ;  McGregor  v.   The  OJJici 
Mojnager  of  Hie  Dover  a/ad  Deal  Raikuay  Company  {B^^ 
East  Anglian  Railway  v.  Eaatem  Coicntie8{c).    B^ 
this  was  an  agreement  with  projectors  unincorpo: 

(a)  7  Rail.  Ca.  154;  21  Law  Jouin.  23;    11  C.  B.  811. 

,A)  19  L.  T.  316,  June  1852.  (e)  21  L.  J.,  C.  P.,  231- 
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■e  favourable  case,  because  they  cannot  be  affected  and 

atnctions  introduced  after  their  agreement.  The  ^"JJ^^J^*^^ 
Udt  General  had  tried  to  perstiade  their  Lord-  TiwjfAoiwjuTii 
that  thft  ground  on  ^hich  agreements,  though  •*^^**''«= 
iArta,  weffe  eiiforcJed  Against  compAhies  Was 
ine  they  Were  bent/lcial.  But  this  Was  not  so. 
jrotltid  was  that  nrhether  beneficial  dr  not,  they 
bhiding,  sinee  they  hAd  thfe  stlpport  of  a  suffi- 
cOlWid^Atioli ;  StarUep  v.  Chester  and  EWkeii- 
Maititkiy  (tt),  Sdv)(tfda  ^.  Orarid  Jnndiofi  (6), 
Petf6  t.  Jiasterri  CourvtiiS  RaUway  (c).  In 
ast  cad^  the  ^Hormity  of  th^  istltti  stipulateid  fbl'by 
?rtre  Would,  perhaps,  hAve  farmed  a  diffldtilty  had 
ihe  principle  been  so  clear  and  so  strong,  aiid  hAd 
k  86  often  been  put  in  folxse. 
h  pf(4e<itotB,  as  mefe  |)toje(5toi^,  W^d  at  libfitty 
Akd  an  agreement  tot  withiii  th6  scope  of  their 
subsequently  obtAihed.  In  The  Mdat  Anglian 
mp  V.  The  JSaetem  OowMUa  Raitivay,  there  Wasi 
^  in  the  Agl^ment  which  WAs  not  In  the  Act, 
fie  Agreement  was  enforced,  And,  so  far  as  the 
ment  was  c^neemed,  the  Eastern  Counties  Rail- 
xnnpAny  were  projectors,  ju&t  as  much  as  the  par- 
ith  Whom  we  haVe  contracted  in  the  present  case, 
le  Ldfttj  CHAlTCfiLtOR  *  Is  there  any  instAttbe  of 
ahfee  fbt  specific  perfofmAnce  of  a  contrAct  not 
iHaed  by  the  Act  t] 

3  believe  thAt  ffdiJbkes  V.  The  Eastern  CaWntUs 
Jikiif  (d)  is  the  only  instAnce  of  stich  a  decree. 
be  LoM}  CttAKGELLOR:  The  Court  might  say, 
CI  shall  not  mAke  your  railway  until  you  have 
a  certain  thing  ;'^  but  that  would  be  different 
decreeing  specific  performance.  It  is  possible, 
!Vet,  thAt  projeetoi*s  may  be  regArded  AS  A  sort  of 
apated  agents  of  the  incoi*porated  company  after- 

1  Rail.  Ca.68.  {b)  Ibid,  173.  (c)  Ibid.  462* 

^  Rail  Ca.  178;  1  De  Gex,  M'N.,  &  G. 
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calkooxi*n      wards  constituted  by  the  Act ;  and  if  so,  the  Compu*r  By 

AND 

Junction  Rail-      »Tvri.**x*  ^.^  ■.rvru.uM..j 

WAT  coMFA«T         g^^  ^^^^  ^  j^  shouU  bo  held  that  the  Company  ^re 
Of  hkuuvwurgii.  not  bound  to  execute  the  contract  of  the  projccfc<i^3ii^ 

it  so  hap{)ens  that  they  have  adopted  that  oontr^mct 
after  obtaining  their  Act.  This  plainly  appears  by  t»I)e 
evidence  set  out  in  the  Appendix  ;  and  althou^  suici 
acts  of  adoption  are  not  under  the  seal  of  the  incorpo- 
rated Company,  the  law  does  not  require  that  formality 
to  bind  them.  The  Respondents  further  cited  Capper 
V.  Lindsay  (a),  Bland  v.  Cowley  (6),  Oreat  Western 
Railway  v.  Birmmgham  and  Oxford  Junction  (c), 
and  Phillipa  v.  Edinburgh^  Perth,  and  Dundee  Bail- 
way  (d). 

The  Solicitor  Oeneral,  in  reply :    Hawkee  v.  The 
Eastern  Counties  Railway  Company  has  thrown  every 
thing  into  confusion  (e).    The  distinction  attemptol 
to  be  set  up  by  Sir   F.  KeUy  between  agreements 
before  and  after  incorporation  is  unsustainable.    He 
said  that  agreements  by  an  incorporated  body  must  be 
witliin  their  Act,  but  that  when  the  agreement  was  by 
projectors  it  would  be  enforced,  though  not  aatborisel 
by  the  Act.      This  doctrine  was  extravagant    No 
Judge  in  Equity  ever  said  anything  to  warrant  so 
singular  a  position.  Two  rules  had  been  established  :-^ 
First.  That  an  ogreemenb  before  incorporation  will  Ms^^ 
the  Company  if  it  has  been  adopted  by  the  Compaay* 
Equity  has  so  &r  departed  from  the  common  law  ^ 
to  hold  that  if  there  be  a  ratification,  it  will  bind  tl'^ 

(a)  3  H.  of  L.  Cases,  292.  (b)  6  Ezch*  622. 

(c)  2  PhiU.  597.  (d)  16  Sec.  Ser.  1065. 

(e)  See,  however,  5  H.  of  L.  Cases,  331,  from  which  H  mppt0^ 
that  Hawkes  v.  The  Eastern  Cmmiies  Raihoay  Ccmpawf 
on  the  11th  July  1855,  the  marginal  note  saying,  "  the 
cf  a  company  proposing  to  make  a  railway,  or  persons  standing  ^ 
a  similar  situation,  may  enter  into  a  contract ;  and  when  tbe  Bi^ 
passes  such  contract  may  he  enforced.*'     See  the  remarki  ^ 
Lord  St.  Leonards,  ib.  p.  3/4.    But  see  also  the  observations  of  d^ 
Lord  Chancellor,  tnfrd,  p.  420. 
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ly  from  its  inception.     Secondly,  there  is  a       **'^d^"'' 

,  DUMBABTONMIIBR 

lestionable  class  of  cases  where  the  withdrawal    ^^^^^J^^- 

WAT  COMFAItT 

•Bsfcion  to  a  Bill  in  Parliament  has  been  held  a  TnEMAoursATn 

.,  ,.  .  ,  .     .  .,  Of  HBLWfWTOEOII. 

nsideration  to  support  an  agreement  m  equity. 
is  House  has  not  yet  recognised  the  principle 
cases,  which  originated  with  Lord  Cottenha/m 
arda  v.  The  Chnnd  JuTidion  Company,  There 
oubtedly  did  aflum  that  an  agreement  with 
»rsboimd  the  afterwards  incorporated  Company, 
was  careful  to  confine  it  to  the  case  where  the 
mt  was  within  the  scope  of  the  Act  (a), 
mppoee  the  Company  don't  desire  to  take  the 
of  the  agreement.  This  contingency  was  not 
d  to  by  Lord  Cotteiiham.  The  Company  has 
Jled  into  existence  by  the  Legislature.  The 
Iders  have  a  right  to  keep  their  governing  body 
the  terms  of  the  Act ;  and  as  the  Company  is 
ind  to  adopt  an  anterior  agreement,  so  unless 
irVe  adopted  it  they  may  disregard  it.    The  case 

Lord  Petre's  case  the  Act  gave  authority  to  take  the  land 
to  perform  the  agreement ;  yet  Lord  Cottenham  granted 
ction,  and  Sir  Launcelot  Shadwell  refused  to  dissolve  it, 

it  was  stated  that  the  agreement,  if  executed,  would,  in 
ount  i<i  a  virtual  repeal  of  the  Act.  It  would  seem, 
,  that  Lord  Cottenham  was  not  so  "  careful "  to  keep 
«  within  their  Acts ;  and  that  what  he  went  upon  was  the 
not  technical  but  substantial)  between  the  projectors  and 
iquently  incorporated  company,  and  the  impolicy  of  allow- 
itfcer  to  escape  performance  of  compacts  f^om  which  they 
ly  enough  to  take  benefit.  If  the  shareholders  had  had 
ce  before  Lord  Cottenham,  they  would  have  come  to  him, 

"  Don't  allow  our  directors  to  pay  a  Califomian  price  to 
re  for  having  withheld  his  opposition."    Lord  Cottenham's 

on  these  questions  (beginning  more  than  twenty  years 

forming  a  code  of  railway  morality),  are  now,  it  would 
taken,  though    not  perhaps  expressly  overruled.     The 

was  paid  to  Lord  Petre  by  instalments.  Hence  the 
I  of  the  line  was  retarded.  This  brought  the  case  within 
ine  laid  down  by  Jervis,  C.  J.,  that  "  the  public  has  an 
in  the  proper  administration  of  the  powers  conferred  by 
Acts."— iSiq9rd,p.396. 
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Calboonian 

AND 
DuttBABTO»nilRB 


of  Spencer  v.  2%6  VauxhaU  Bridge  Company   (d), 
"SJcSSTraiu'  altliongli  relied  upon  by  Lord  Cottenftam.  really  did 

WAVCOMPAlfY  °  r  ^  ^  J 

Ti.>3i4««.AT>.  iiot  support  him. 

o,  Huj»i.i;»oH.      infi^i(^iy  ij^t^r^  therefore,  is  it  to  leave  these  psitiea 

to  tlieir  legal  remedies  against  those  with  whom  they 
have  contracted.  Lord  GottevJuim  held  that  the  Cm- 
pany  stood  in  the  shoes  of  the  projectdi^  But  here  he 
was  wrong.    There  is  lio  legal  ideiitity  between  them. 

One  of  the  great  duties  of  &  Court  of  JBqility  is  to 
keep  (Jofporations  within  the  line  of  their  poWers 
Suppose  a  Compaiiy  diverts  its  f^ds  from  its  Inti- 
mate purpose.  A  Coilrt  of  JSquity  will  interfac 
Lol'd  Metre's  case  is  certainly  e5cti*aVagant ;  bril  we 
are  not  tiffected  by  it  here.  In  !the  tost  Anglian 
Raihwdy  V.  'fhe  Eastern  Ooitrdie^  Railway  {a)y  the 
Court  said,  '*  llie  Company  ctonot  emijark  in  specula- 
tions." The  donditions  are  that  the  capital  shall  not 
be  diverted  from  its  proper  objects, 

[The  LdUD  CrtANCELtOR :  Siipi>ose  Lord  Petre  had 
sued  on  the  bond,  could  the  obligors  have  had  contri- 
bution against  the  Company  ?] 

I  apprehend  not.   Hawke*s  case  goes  oil  th^  ptindple 
that  there  is  no  remedy  but  by  Bill  in  Equity  for  ^ 
specific  performance ;  whereas  there  Was  a  plain  retned 
at  IdW,  and  where  that  exists.  Equity  will  iiot  interf 
The  decision  in  this  case  corresponds  with  a  decree  fcP' 
specific  performance,  and  on  the  principle  that  Boch   ^ 
decree  would  be  clertrly  wrollg,  we  submit  trtth  coi 
fidence  that  the  judgment  appecded  against  most 
reversed. 


The  case  stood  oVer  during  the  whole  of  the  sfifleio*'^ 
1855,  smd  was  not  ptlt  in  the  paper  fcft*  Judgm^bt  ti-^ 
the  19th  June  1856,  when  the  Lord  Chancdlkr^ 
delivered  in  writing  the  following  opinion  !-^ 

(a)Jac.G4;  2Madd.d5G.    (6)  11  C. 6. 811, and 7  Rail 0. 150. 
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LOBD  CHANCfitLOB  :  Caleoohiaw 

AMD 

jords,  this  was  an  appeal  against  an  interlo-    ju?!JI?mSSi*" 

t  the  Court  of  Session,  the  effect  of  Which  was  ^  ^„  •. 

are   the  Appelknts  liable  to   contribute  the  or  ri«L«.Bu»oii. 

)r  a  latge  portion  of  the  flinds,  necessary  for        opmiou. 

cting  and  enlarging  the  pier  and  harbour  at 

burgh. 

f  in  the  year  1846  ah  agreement  Was  entered 

bween  the  then  pit)vtftst,  bailies,  and  councillors 

bui'gh  of  Helensburgh  of  the  ohe  pM,  tod 
Btdtt,  Mark  Bptot,  and  Andfew  Buchanan 
being  A  quohifii  of  the  Committee  of  Manage- 
f  the  then  projected  Caledonian  and  Dumbat- 
B  Junction  Hallway  Company  of  the  other 

Y  which  the  first  party  agi^d  to  ttfibtd  to  the 

rojected  Railway  Company,  if  they  should  ob- 
leh'  Act,  certain  fkcilitied  enabling  them  to 
,  bfftUch  line  thtotigh  some  of  the  streets  of  the 
rf  Selensbufgh  Up  to  the  harbOur  and  qUtty 
the  authortties  of  the  town  then  |)roposed  to 
uid  for  enabling  them  to  make  which  they 
len  about  to  ai)l)ly  to  l^ai^Hament.  They  farther 
,  by  petitioning  Parliament,  ot  otherwise,  to 
;e  the  objects  of  the  jJi^oposcd  Railway  Company. 
5  othet*  hand,  the  quorum  acting  for  the  Com- 
of  Management  of  the  then  projected  Railway 
liiy  agreed  that  the  Company  should  advance 
ly  to  the  first  party  all  the  costs  then  already 
3d  in  getting  plaUs  for  the  projected  harbour 
lay,  and  the^  expenses  to  be  incurred  in  obtaining 
,  of  Parliament  for  liberty  to  construct  the  same ; 
ostfi  and  expenses  to  be  charges  in  favour  of  the 
ay  Company  on  the  said  quay  and  oU  the  dues 
le  theteoU;  and  fUtUier,  they  agreed  that  the 
dmpany  should  advance  and  pay  all  the  elcpense 
dug  the  quay  and  hatbout,  of  Which  they  should 
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cucMNu:.  be  entitled  to  receive  back  the  sum  of  3,0001.,  but  »<> 

DUMBABTOIvailBK 

JoifCTio?r  Rail-  DlOrC. 

THBiiAcisTftATEs  ^  coiifoniuty  wltfa  the  terms  of  this  agreement  t*^ 

or  HsLmniKGB.  jjagigt^jfates  of  Helensburffh  applied  for  and  obtaiii^^ 

Lord  CkameeUor'i  ,                                                  ^,J\ 

opMom,  an  Act  of  Parliament,  9  Victoria^  Chapter  16,  entiUo^ 


An  Act  for  improving  and  maintaining  the  Port 
Harbour  of  Helensburgh  in  the  County  of  Dumbarto 
This  Act  received  the  Royal  Assent  on  the  14th 
May  1846.  By  its  provisions  the  provost,  bailiss 
treasurer,  and  councillors  of  the  burgh  wei|B  madLi 
trustees  for  carrying  the  Act  into  execution-^and  ibc 
then  harbour,  pier,  quay,  and  other  works  coiineoted! 
therewith  were  vested  in  the  trustees,  s^d  ^poweis 
were  given  enabling  them  to  carry  into  effect  ihe 
projected  improvements. 

On  the  26th  day  of  the  following  month  of  June, 
the  Caledonian  and  Dumbartonshire  Junction  Bailway 
Act  received  the  Royal  Assent.  By  that  Act  the 
Company,  now  Appellants,  and  who  were  Defends 
below,  were  incorporated  for  the  purpose  of  making 
and  maintaining  the  line  of  railway  and  sevenl 
branch  railways,  one  of  such  branches  being  a  braidi 
from  Dumbarton  to  HelensburgL 

The  harbour  trustees  from  time  to  time  called  on 
the  Railway  Company  to  perform  the  agreement  so 
entered  into  by  the  three  gentlemen  acting  for  the 
Committee  of  Management.  This  the  Company  de- 
cline to  do,  and  the  present  action  was  accordingly 
instituted  in  the  Court  of  Session. 

The  summons  states  the  desire  of  the  Magistrates  of 
Helensburgh  to  have  a  pier.  It  states  the  agreement 
that  had  been  entered  into  with  the  Company,  that 
the  Company  should  advance  the  tnoney  for  maldji^ 
the  pier,  and  that  3,0002.  of  the  money  so  advanced 
by  them  should  be  secured  by  a  charge  upon  the  pier 
and  harboun      The  summons  then   states  that  ibe 
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ur  trustees  first,  and    the    Railway  Company 


CAUOowuir 

AND 

rards,  obtained   their  Acts  of  Parliament,  and    junotion  luii/- 

WAT  Company 

9. 

THsMAomraAnt 
or  HcLBNnumoa. 


various  .applications  were  made  by  the  Pursuers, 
Is,  the   Helensburdi   harbour    trustees   to    the 

.  Xonfrianrrfftrf'f 

ors  of  the  Caledonian  and  Durabartonsliire  Rail-  opiniom.  ^ 
Dompany,  with  a  view  to  their  implementing 
bligations  under  which  they  had  come,  and  oer- 
>ropo8als  were  made  for  settling  the  question^ 
rentually  they  came  to  nothing.  And  then  the 
ons  concludes  in  these  terms: — ^Therefore  it  ought 
found  and  declared  by  a  decree  of  the  Lords  of 
n  that  the  agreement  entered  into  between  the 
at,  bailies,  and  councillors  of  the  burgh  of  Helens- 
,  on  the  first  part,  ''  and  the  said  Committee  of 
gement  of  the  said  Caledonian  and  Dumbarton- 
Railway  Company  on  the  second  part,  haa  been 
the  date  thereof  and  is  now  binding  and  obli- 
r  in  all  its  clauses,  conditions,  and  obligations 
the  said  Caledonian  and  Dumbartonshire  Junc- 
Elailway  Company,  and  the  said  directors  of  the 
Elailway  Company,  Defenders.  And  the  said 
anian  and  Dumbartonshire  Junction  Railway 
any  Defenders  ought  and  should  be  decerned 
»rdained  by  decree  foresaid,  to  implement,  per- 
and  fulfil  all  the  conditions  and  obligations 
under  by  them  by  the  said  original  agreement, 
^ally  and  without  prejudice  to  the  said  genera- 
ley  ought  and  should  be  decerned  and  ordained 
^ance  and  make  payment  to  the  said  Pursuers 
whole  costs,  charges,  and  expenses  already  in- 
in  the  proposed  extension  of  the  said  quay  and 
ur,  by  procuring  plans^  surveys,  or  otherwise,  or 
lay  be  incurred  in  relation  thereto,  or  in  pro- 
the  whole  plans  for  the  said  quay  and  harbour;" 
IsQ  that  they  shall  pay  all  the  costs,  charges, 
Kpenses  that  they  might  incur  in  making  it. 
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c* wo*"?'     «'  That  the  sum  so  to  be  advauoed  and  paid  ty  ibe 
^yf-nJ^KMu^  said  Defenders  as  the  costs,  charges,  and  ezpejuesin    '  ""  '' 

••  ^^.^  extending  and  erecting  tlie  foresaid  quay  or  quays, 
PF^'HwJlSSfiS!  ^^j  jg^^y  or  jetties,  shall,  to  the  extent  of  3,OO0L,hal 
^^'*iS^!^*  no  fai*ther,  bear  interest  in  manner  provided  intke    m-^-^^ 


If  •  - 


agreement,  and  form  a  i*eal  burtl^en  on  the  (juays." 

Those  being  the  terms  of  the    agreemen  which  was 
entered  into,  the  important  question  raised  in  tlus 
case  is  whether  tlie  Defenders  (now  Appellants)  can 
be  compelled  to  perform  the  engagement  entered  into  ■"  '  1"^ 
by  the  Committee  of  Management  on  behalf  of  th^ 
projected  Company  before  it  had  actually  come  into 
exi3tence. 

On  behalf  of  the  Respondents  it  was  argued  that*    |  -  ^ 
thougli  the  agreement  in  question  was  not  entered 
into  by  the  Appellants  themselves,  that  is,  by  tb® 
Railway  Companyi  yet  it  was  entered  into  by  a  CSoOi' 
mittoe  of  Management  formed  for  the  object  of  ob-    1  *    i 
taining  the  Act  of  Parliament  by  whidi  the  A]^)ellani^ 
were  afterwards  incorporated,  and  so  that,  op  piindpl^ 
as  well  as  on  authority,  the  Appellants  are  bound  to 
implement  what  the  Committee  had  so  undertakftX** 
to  do. 

Suppose  this  question  not  to  be  settled  by  tb^ 
authority  of  previous  decisions,  I  cannot  think  th»^ 
the  proposition  thus  put  forward  by  the  PurwW^ 
below  can  be  supported.  It  proceeds  on  the  groqa^ 
that  the  Committee  of  Management  ought  to  be  tfeato^ 
in  the  nature  of  agents  for  the  Compapy,  ^{lich  ovi^^ 
its  existence  to  their  exertionp,  and  that  wheq  tb^ 
Company  came  into  being  it  was,  from  itp  very  burfc'* 
(so  to  say),  bound  to  fulfil  the  contracts  by  which  i*^ 
projectors  had  stipulated  that  it  should  be  bound. 

This  reasoning  rests  on  the  assumption  that  a  69^* 
way  Company  when  established  by  Parliament  'n^  ^ 
substance  though  not  in  fom^  a  body  succeediog  ^ 


*ra  1     i 
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and  pommg  into  the  place  of  the  projectors.     ^^^*^"*^" 
er  hypothesis  cau  such  a  Company  be  bound  ^roSnSw  Sm-' 

.  WAX  CfWfkwr 

menu  to  wliich  it  was  not  a  party.  It  there-  ^^^u^J^gn^ru 
lea  necessary  to  consider  whether  this  is  a  "'  ««wni»o»o»i. 
of  the  relative  positions  of  a  company  eata- 
the  Legislature,  and  of  the  persons,  whether 
Qomniittee  of  management  or  provisional 
I,  or  a  body  of  projectors,  who  have  applied 
iaiAed  from  FarUament  the  Act  constituting 

uch  a  body  apply  for  an  Act  of  incorporation, 
'  ask  for  of  the  Legislature  is  not  an  Act  in- 
g  and  giving  powers  to  those  only  who  are 
—not  necessarily  even  incorporating  and 
)weni  to  any  of  them, — but  an  Apt  in- 
\g  all  persons  who  may  be  willing  to  sub- 
specified  sums,  and  sq  to  become  shareholders 
mpany.  If  the  Legislature  accedes  to  such 
ation,  the  Act  wl^n  passed  becomes  the 
f  the  Company,  prescribing  its  duties  i^id 
its  righto,  and  all  persons  becoming  share- 
lye  a  right  to  consider  that  they  ore  entitled 
benefits  held  out  to  them  by  the  Act,  and 
10  obligatioi^s  beyond  those  which  are  there 
If  this  be  not  the  true  principle,  the  Legis- 
ight  bq  making  itself  ancillary  to  serious 
When  a  capitalist,  believing  in  the  probable 
f  any  particular  project  sanctioned  by  the 
re,  is  satisfied  with  the  terms  of  incorporation 
.  in  the  Act,  he  reasonably  advapces  his 
\  the  faith  of  those  t^rms ;  aud  if  the  prcyect 
ft  ^qre  he  Ws  no  right  to  complain.  The 
41)  was  one  as  to  the  prudence  of  which  he 
oeans  of  judging,  and  no  injustice  is  done  to 
the  result  he  sustains  » loss. 
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CAimoniATi         But  surely  the  case  is  very  different,  if  behii 
^v^HSaStiSS!^  terms  of  incorporation  expressed  in  the  Act  Um 

others  of  which  the  public  have  no  notice,  but 
are  to  be  held  equally  binding  on  the  sharehol 
o^imkm,  if  they  had  formed  part  of  the  charter  of  inccurpo 
If  such  secret  or  unexpected  terms  are  to  b 
binding  on  those  who  take  shares,  the  result  o 
ruinous  to  those  who  act  on  the  faith  of  what  i 
on  the  face  of  the  legislative  incorporatioiL 
'  principle  on  which  all  Railway  Acts  and  Ad 

similar  character  proceed  is  to  specify  the  son 
raised  and  the  shares  into  which  the  funds  of  th 
pany  are  to  be  divided,  to  incorporate  the  share! 
and  to  prescribe  the  objects  to  which  the  fundi 
be  applied.  It  is  inconsistent  with  the  policy 
Acts  to  hold  that  there  can  be  any  other  termi 
ing  on  those  who  subscribe  their  money  beyoD 
appears  on  the  fisu»  of  the  Act  itself 

Not  only  is  such  a  doctrine  calculated  to 
injury  to  shareholders,  but  it  may  often  be 
or  at  all  events  a  surprise  on  the  L^islatv 
statutory  powers  are  given  on  the  faith  of 
apparent  on  the  Act  itself     It  may  well  b 
additional   terms,   if   communicated    to 
would  have  prevented  the  passing  of  the  A 

Special  terms  as  to  particular  cases  c 
persons  are  often  made  the  subject  of  sp 
and  then  neither  the  Legislature  nor  any 
shares  can  complain.     The  whole  trail 
The  Legislature  sanctions  the  special 
the  shareholder  purchases  his  shares  wif 
the  exceptional  enactment.     I  know  t) 
be  a  common  practice,  sanctioned  by 
both  Houses  when  these  BiUs  are  bef 
insist  on  the  insertion  of  these  spe 
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aes  at  the  instance  of  persons  alleging  grounds  for 


Cauooriaii 
Alio 

r  introduction,  if  aOTeements  between  the  promoters    jomotion  rail- 


WAT  COMTANY 

the  persons  asking  for  the  special  clauses  are  xdMaowmiatm 
red  into,  whereby  the  promoters  en^ge  that  the  °'  h«™w»»oh. 

,  .  ,        Lord  CkametOor^M 

ipanj  when  incorporated  shall  give  to  those  who        opMim. 
ifiking  for  special  enactments  the  same  benefit  as 
lere  were  clauses  in  the  Bills  to  the  effect  asked 

That  may  be.  Of  the  propriety  of  such  a  prac- 
I  am  not  bound  to  say  anjrthing.  But  the  question 
'hat  is  the  effect  of  such  arrangements  ?  Do  they 
.  the  foture  Company,  or  only  those  who  enter 
the  agreement  ?  I  need  hardly  say  that  the  prao- 
of  Committees  cannot  alter  the  law  of  the  land, 
I  confess  I  can  discover  no  principle,  legal  or 
table,  whereby  such  contracts  can  be  held  to  be 
jatoiy  on  the  Company. 

nd  here  I  must  remark,  that  I  cannot  accede  to 
ftrgmnent  that  the  distinction  between  the  Com- 
f  and  those  who  may  previously  to  its  formation 
centered  into  contracts  purporting  to  bind  it.  ia 
of  a  technical  nature,  or  calculated  to  occasion 
tontial  injustice  to  any  one.  The  suggestion  that 
distinction  is  one  of  a  technical  nature  proceeds 
he  fidlacy  that  the  Company  are  substantially  the 
)  persons  as  the  projectors,  only  embodied  in  a 

form.  This  is  not  so.  Probably,  though  not 
only,  the  projectors  may  be  among  the  shares 
^,  but  the  great  bulk  of  the  shareholders  will 
ys  be  persons  who  have  taken  shares  on  the  faith 
e  Act  after  it  has  passed  or  in  its  progress  through 
ament,  and  who  know  nothing  of  what  is  not 
rent  on  the  face  of  the  Act. 

holding  that  the  Company  is  a  body  difierent 
its  projectors  in  substance  as  well  as  in  form, 

acting  on  what  is  the  mere  truth,  and  no  injus-  . 
can  arise  to  those  who  have  dealt  with  the  pro- 
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CALIDONI4N 


AND         jectors,  for  against  them  and  all  under  whose  anthoc*^ 
joNcnoN  Rail-    thcv  acted  there  will  be  a  clear  riffht  of  action  if  * 

WAT  CoMrANT  "  ^ 

THBMAowrmATif  Company  does  not  fulfil  the  engagements  which  to 
sLmBDROH.  YiQ;yQ  coutracted  that  it  shall  perform,   and  thai 

Lard  CkameeUor'9  ^ 

surely  all  which  those  who  have  dealt  with  the  p:3 
jectors  can  claim  as  their  right.  For  these  reascma 
am,  of  opinion  that,  on  principle,  there  is  no  ground  ' 
holding  that  a  Company  is  bound  by  any  engagemc 
made  by  those  who  obtained  its  Act  of  Incorporati« 
unless  those  engagements  are  embodied  in  the  tor 
of  the  Act  itself 

It  remains,  however,  to  be  considered  how  fiir  t^ 
question,  whatever  may  be  my  opinion  of  its  meH 
has  been  settled  by  authority.  The  three  cases  maix 
relied  on  in  support  of  the  doctrine  contended  for 
the  Respondents,  who  were  Pursuers  below,  name 
that  a  Railway  Company,  after  it  has  obtained  its  A 
of  Incorporation,  is  bound  by  the  contracts  of  those  1 
whom  the  Act  was  obtained,  are  those  of  Edwards 
The  Orcmd  Junction  RmUvay  Company,  StarU 
V.  The  Oh^er  and  Birkenhead  Railway  Gompaf^ 
and  Lord  Petre  v.  The  Eastern  Couviiea  Bailun 
Corwpa/ay.  In  the  first  of  these  cases,  that  is  Edwaf 
and  others  v.  The  Grand  Junction  Railway  Compat^ 
the  Plaintifis  were  trustees  of  a  turnpike  road  whi 
the  proposed  railway  was  intended  to  cross.  While  t 
project  for  establishing  the  railway  was  in  pn^re 
the  Plaintiffs  entered  into  a  negotiation  with  its  pi 
motors  for  settling  the  manner  in  which  the  railw* 
should  be  made  to  traverse  the  road,  and  daoses  w< 
prepared  for  that  purpose  to  be  introduced  into  t* 
Act.  These  clauses  were  agreed  to,  but  as  the  6 
was  then  in  the  House  of  Lords,  and  it  was  desinkl 
to  prevent  delay,  the  trustees  agreed  to  dispense  wi^ 
the  necessity  of  getting  these  clauses  inserted  ia  il 
Bill,  on  receiving  from  the  promoters  an  underiakifl 
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tldsA  the  trustees  of  the  road  should  be  in  the  same      calidohum 

AND 

fidtiMition  as  if  the  clauses  had  formed  part  of  the  Act.  ^S^'oTrI"" 

Sudi  an  undertaking  was  riven  and  simed  by  the  ^    ..  •• 

autiHorized  agent  of  the  Promoters.     It  bore  date  the  ^'  h»lbnmp»oh. 

ISbli  of  April  1833,  and  was,  according  to  the  Report        optmuZ     ' 

of  -the  case  in  First  Railway  Cases,  page  179,  in  the 

foUoTnng  terms,  "  I,  the  undersigned,  John  Moss,  do 

iindertake  to  execute  an  agreement  to  the  effect  of 

these  clauses  so  soon  as  the  same  is  prepared,  and  to 

get  the  same  confirmed  under  the  seal  of  the  Company 

uitended  to  be  incorporated  so  soon  as  circimistances 

"^^  permit.      This  agreement  being  made  on  the 

^I'esa  understanding  that  there  shall  not  be  any 

^POfiitdon  to  the  Bill  now  in  Parliament,  either  by 

the  trustees  of  the  road  from  Liverpool  to  Warrington, 

or  the  mortgagees  of  the  tolls  of  the  roads,  and  this 

•ff^'^^ment  is  to  be  void  on  my  delivering  to  the  road 

t^Jstees  or  their  clerk  the  engagement  of  the  intended 

^^pany  to  the  said  effect."  Then  there  was  a  memo- 

'^^dtun  signed  by  the  other  party  who  contracted  for 

*"®  trustees.    On  this  assurance,  the  trustees  assented 

•^  *^e  passing  of  the  Act,  which  accordingly  became 

^*      The  Railway  Company  afterwards  proceeded 

^^  their  works,  and  in  so  doing  they  proposed  to 

f^*^^  the  road  across  the  railway,  not  of  the  width  or 

^J^e  manner  contemplated  by  the  clauses  which  had 

/^  agreed  on,  but  of  a  narrower  width,  though  of  a 

**Ji  which,  but  for  the  agreement  in  question,  would 

^^  been  a  proper  width,  being  authorized  by  the 

'^'^^^  of  the  Act.    The  trustees  of  the  road  thereupon 

^^  their  bill,  for  the  purpose  of  having  it  declared 

^  the  agreement  of  the  18th  of  April  was  binding 

**^e  Company,  and  that  they  might  be  decreed  to 

'^^'^xni  the  same,  and  to  execute  a  proper  deed  con- 

^"^^^^ble  thereto,  and  that  they  might  be  restrained 

^  ^^imction  from  proceeding  with  the  road  then  in 

DD  2 
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^^*iSS"^"     course  of  formation,  or  with  any  other  road  not     ^ 

DDMBAKTOWtniU  ^  •.1       il  .  1 

jcTicnoN  Rail,    accordance  with  the  terms  agreed  on. 
TBBMAonnATn       -^  motion  was  made  for  an  Injunction  in  the  ter^^*^ 
oFHKu«Mu«oH.  ^^^j^^  prayer,  which  was  granted  by  the  Vice  Charu^^^- 
opiniom,        lor^  and  afterwards  confirmed  on  appeal  by  Lo-TCl 
Cottenhann, 

That  very  learned  Judge  in  his  judgment  says,  i^ 
page  197  of  the  same  case : — "  The  Railway  CompacHi^^r 
contend  that  they,  being  now  a  corporation,  are  r^ot 
bound  by  anything  which  may  have  passed  or  by  9LrKM,j 
contract  which  may  have  been  entered  into  by  "Ci^lic 
projectors  of  the  railway  before  the  Act  of  incorpoi"*^- 
tion.  If  this  proposition  could  be  supported,  it  woxild 
be  of  extensive  consequence  at  this  time,  when  so  muoli 
property  becomes  every  year  subject  to  the  power  of 
these  incorporated  companies.  The  objection 
upon  grounds  partly  technical,  and  these  apphcall 
only  to  actions  at  law.  It  is  said  that  the  Compan 
cannot  be  sued  upon  the  contract,  and  that  Mr. 
entered  into  a  personal  contract  undertaking  to  proem  ^^ 
jfrom  the  Company,  when  incorporated,  a  similar  coi 
tract.  It  cannot  be  denied  that  the  act  of  Mr. 
was  the  act  of  the  projectors  of  the  railway.  It 
therefore,  the  agreement  of  the  parties  seeking  an 
of  incorporation,  that  when  incorporated  certain  a'*^-^*' * 
should  be  done.  The  question  is  not  whether  there 
any  legal  binding  contract  at  law,  but  whether  tk» 
Court  will  permit  the  Company  to  use  the  po 
under  the  Act  in  direct  opposition  to  the  arrangemeiL*-*^^ 
with  the  trustees  before  the  Act,  and  upon  the  fciC^^-*^ 
of  which  they  were  permitted  to  obtain  such  poweii^  -J*^' 
If  the  Company  and  the  projectors  cannot  be  identifi«— ^-^ 
still  it  is  clear  that  the  Company  have  acceded  to 
are  now  in  possession  of  all  that  the  projecton 
before.  They  are  entitled  to  all  their  ri^ts, 
subject  to  their  liabilitiea    K  any  one  individual 
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bed  such  a  scheme,  and  in  prosecution  of  it  had     ^^'^"** 

d  into  an  arrangement,  and  then  had  assigned  ^jSIcrTo^nSi!^ 

.,  ••!  1  1  111  11  ^^'^  C«M»AIIT 

interest  m  it  to  another,  there  could  be  no  legal  -,_„•'• 


TlIK  MAaUTKATM 
or  HSLSNBBUKOH. 


bion  by  those  who  had  dealt  with  the  original 
jor  and  such  purchaser ;  but  in  this  Court  it  tpMom. 
be  otherwise.  So  here,  as  the  Company  stand  in 
ice  of  the  projectors,  they  cannot  repudiate  the 
ement  into  which  such  projectors  have  entered  in 
orporate  capacity ;  they  cannot  use  the  powers 
by  Parliament  to  such  projectors  and  refuse  to 
r  with  those  terms  upon  the  faith  of  which  all 
bion  to  their  obtaining  such  powers  was  withheld." 
zoning  on  this  and  other  cases  decided  by  Lord 
ha/ray  it  has  been  contended  that  his  judgments 
LO  further  than  to  decide  that  if  the  incorporated 
iny  took  the  benefit  of  the  contracts  entered  into 
pd  persons  with  the  promoters,  they,  the  Corn- 
must  at  the  same  time  perform  the  obligations 
g  the  promoters.  I  cannot  reconcile  such  a 
ition,  either  with  what  fell  from  him  in  that 
with  the  decision  itsel£  The  language  which 
quoted  seems  to  me  to  show  clearly  that  he 
his  views  much  further.  He  says  expressly 
le  Company  are  entitled  to  all  the  rights  and 
.  to  the  liabilities  of  the  projectors.  He  assumes, 
e  Company  stand  in  place  of  the  projectors,  and 
the  powers  of  the  Act  as  powers  given  by 
aent  to  the  projectors,  and  the  injunction  ra- 
the company  from  exercising  a  power  whicb 
ossessed,  independently  of  any  contract  with 
ul  trustees,  because  such  an  exercise  would  be 
ance  with  the  contract  between  the  trustees  and 
ojectors.  The  judgment  further  proceeds  upoa 
amption  that  the  forbearing  to  oppose  the  Bill 
consideration  moving  from  the  trustees  to  the 
Qy,  and  not  solely  to  the  projectors.    It  is, 
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CAUEDOHiAir     therefore,  plain  that  according  to  Lord   C(MenhamC% 
^SISiTo^Sfii."  view  of  the  law  the  Company  when  incorporated  cannot 
9.  exercise  its  powers  in  violation  of  contracts  entered 

1  «<■■»■»■  Am—  *■ 


Lord  CkamoeUor'i 


TRsMAonmATM 

oFHsLsmBOEOH.  \j^^  |jy  ^j^g  projcctors  before  the  incorporation* 

The  next  case,  Stomley  v.  The  Chester  and  Birkenr 
head  Railway  Company^  was  of  this  nature.  Two  rival 
lines  were  projected,  and  the  promoters  of  one  of  them 
agreed  to  give  Sir  Thomas  Stanley  20,0002^  for  about 
14  acres  of  his  land,  and  in  consideration  of  that 
agreement  he  withdrew  all  opposition.  This  line, 
however,  was  afterwards  abandoned  in  &vour  of  the 
rival  line,  the  projectors  of  which  agreed,  amongst  other 
things,  to  take  on  themselves  all  the  contracts  of  the 
abandoned  line,  indudmg,  of  course,  that  for  the 
purchase  of  Sir  Thomas  Stanley's  land  ;  the  projectors 
of  the  rival  line  then  obtained  their  Act ;  the  Company 
incorporated  under  the  Act  refused  to  perform  the 
contract  entered  into  by  the  projectors  of  the  other  line 
with  Sir  Thomas  Stanley.  He  filed  his  bill  for  a  specific 
performance  of  the  contract  to  purchase  his  land  at 
20,000Z.  To  this  bill  the  Company  demurred,  but  the 
Vice  Chancellor,  and  afterwards  Lord  Cottenham^ 
overruled  the  demurrer,  holding  that  the  FlaintifiT  was 
entitled  to  the  relief  he  sought.  This  could  only  have 
been  because  it  was  considered  that  the  rival  company, 
when  incorporated,  became  bound  to  fulfil  the  engage- 
ments entered  into  by  the  projectors  of  the  other  line. 
The  third  case,  that  of  Lord  Petre  v.  The  Eaetem 
Counties  Railway  Company y  was  decided  on  similar 
grounda  There  certain  persons  were  applying  to 
Parliament  for  an  Act  enabling  them  to  make  a  rail- 
way which  would,  if  a  particular  line  was  adopted, 
traverse  the  Plaintiffs  park.  He  agreed  to  withdraw 
all  opposition  on  receiving  a  jdeed  executed  by  ilix 
of  the  projectors,  whereby  they  covenanted  that  if  the 
Act  should  pass,  and  the  Company  should  carry  their 
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line  across  the  PlaintiflTs  land,  then  the  Company  would       ^^ISST"* 

pay  to  the  plaintiflF  20,000Z.  for  the  value  of  the  land  •'"^^^JSJ^'J" 

taken,  and  100,0002.  for  injury  done  to  the  rest  of  his  THBMAoitTRATn 

estate,  and  further  that  within  three  weeks  after  the  ""^Tj- 

'  Lord  OuuteeUtur^B 

passing  of  the  Act  the  Company  should,  Irjr  instrument 
under  their  common  seal,  ratify  and  confirm  the  deed 
then  executed  by  the  said  six  projectors  so  as  to  bind 
the  Company.  In  considei*ation  of  these  covenants,  the 
Plaintiff  agreed  that  he  would  withdraw  his  opposition 
to  the  bill.  The  bill  passed,  but  the  Company  refused 
to  execute  any  deed  or  to  pay  the  120,0002.,  and 
proceeded  to  take  by  the  intervention  of  a  jury  the 
land  they  required,  and  which  crossed  the  Plaintiff's 
park.  Upon  this  Lord  Petre  filed  his  bill  praying  that 
the  Company  might  he  decreed  to  execute  the  necessary 
deed  of  confirmation,  and  might  be  restrained  from 
entering  on  the  land,  or  causing  its  value  to  be  assessed 
by  a  jury.  The  Lord  Chancellor,  Lord  Cottenhcmty 
granted  an  injunction,  ex  pc^rUy  restraining  the  Com- 
pany from  proceeding  to  take  the  land  under  the 
powers  of  the  Act.  A  motion  was  afterwards  made 
before  the  Vice  Ohanoellor  to  dissolve  the  injunction, 
but  it  was  refused  with  costs,  and  the  Company  paid 
the  1 20,000£ 

In  this,  a  s  in  the  other  cases,  Lord  Cottenham 
clearly  considered  that  the  Company  was  bound  by  the 
contract  of  the  promotera  The  case  is  a  very  strong 
one,  because  the  bill  contained  a  statement  that  the 
payment  of  the  120,0002.  would  so  reduce  the  ftmds  of 
the  Company  as  to  make  it  impossible  for  them  to 
complete  their  line,  and  yet  Lord  Cotteriham  con, 
sidered  that  Lord  Petre  had  a  right  as  against  the 
Company  to  insist  on  the  contract  entered  into  by  the 
six  projectors,  although  the  Company  refused  to  coiv- 
firm  it  by  deed  under  their  seaL 
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calbdomian         j^  ^^^  ^£  ^Yiese  cases  Lord  Cattenham  referred  to 
juHCTioM  Rail-    the  case  of  Th^  Vauxhall  Bridge  Company  v.  Lord 

TBBMAomATM  Spencer,  reported  in  2  Maddock,  page  356,  and  in 
•vHiwsaoftOH.  jg^j^i^  pg^  Q±  ^  jjj  gome  degree  sustaining  his  views 

of  the  law  on  this  subject.  That  case  was  in  sub- 
stance as  follows :  Certain  persons  proposed  to  make 
a  bridge  over  the  Thames  at  Vauxhall,  and  for 
that  purpose  to  obtain  the  neoessary  powers  firom 
Parliament.  The  proprietors  of  Battersea  Bridge 
thinking  that  the  proposed  new  bridge  might 
operate  prejudicially  to  them,  threatened  to  oppose 
the  passing  of  the  Bill  through  Parliament.  In 
order  to  buy  off  their  opposition,  certain  of  the 
subscribers  to  the  proposed  new  bridge  executed  a 
bond  to  the  trustees  for  the  owners  of  Battersea 
Bridge,  whereby  they  bound  themselves  to  pay  to  the 
trustees  a  sum  of  5,0002.  in  case  the  Act  should  be 
obtained,  which  sum  should  be  invested  by  the 
trustees  in  the  three  per  cents,  in  trust  if  the  bridge 
should  be  made  to  pay  over  the  funds  to  the  owners 
of  Battersea  Bridge  by  way  of  compensation  for  the 
loss  they  might  sustain  &om  the  erection  of  the  new 
bridge,  but  if  the  new  bridge  should  not  be  made,  then 
to  transfer  the  funds  to  the  Company  incorporated  by 
the  Act.  The  Act  was  passed,  and  the  obligors  in  the 
bond  paid  over  out  of  the  funds  of  the  Company  the 
stipulated  sum  of  6,000Z.  to  the  trustees  named  on 
behalf  of  the  Battersea  Bridge  proprietors,  and  they 
duly  invested  the  amount  in  the  three  per  cents.  The 
Vauxhall  Bridge  having  been  completed,  the  Vauxhall 
Bridge  Company  filed  their  bill  against  the  pro- 
prietors of  Battersea  Bridge,  alleging  that  the  arrange- 
ment entered  into  for  the  purpose  of  inducing  them  to 
withdraw  their  opposition  to  the  passing  of  the  Bill 
was  void,  as  being  against  the  policy  of  the  law,  and 


OF  HSLBNtBUKOH. 

Lord  CkameeUir'i 
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therefore  praying  that  the  bonds  might  be  cancelled     calbdohiam 

DOMBAKTONfHISB 

and  the  stock  transferred  to  them.     To  this  bill  there    JtmcmoN  rai^. 

was  a  general  demurrer — but  it  was  overruled  by  Sir  themaomteatw 

Thomas  Plv/mer.      The  cause   then  proceeded  to  a 

hearing,  and  on  the  hearing  Sir  J.  Leach,  considering 

the  only  question  to  be,  whether  the  arrangement  was 

void  on  grounds  of  public  policy,  ordered  the  bill  to 

be  retained  for  a  year,  with  liberty  for  the  obligees 

in  the  bond  to  bring  an  action  at  law,  in  which  the 

^whole  question  would  probably  be  tried.     That  course 

was  approved  by  Lord  Eldon,  but  the  matter  was 

afterwards  settled  by  arrangement. 

When  this  case  is  examined,  it  is  plain  that  it 
affords  no  countenance  for  the  doctrine  on  which  Lord 
CotteTiham  acted  in  the  cases  I  have  referred  to.  In 
the  Vauxhall  Bridge  case  there  was  no  attempt  to 
make  any  one  liable  on  the  bond  except  the  obligors, 
and  the  only  question  was  as  to  the  validity  of  the 
engagement  itself  It  is  true  that  the  6,000Z.  was  in 
fia^ct  advanced  out  of  the  funds  of  the  Company,  but 
that  arrangement  did  not  form  any  part  of  the  con- 
tract with  the  Battersea  Bridge  proprietors,  who  looked 
only  to  the  persons  with  whom  they  contracted.  The 
decision  therefore  may  be  disregarded,  as  not  bearing 
on  the  present  question. 

The  result  is,  that  in  the  three  cases  to  which  I  have 
referred,  Lord  Cottenham  acted  on  the  principlqi  that 
a  company  incorporated  by  Act  of  Parliament  is,  or 
may  be,  bound  by  the  previous  contracts  of  those  by 
whom  the  act  of  incorporation  has  been  obtained.  I 
have  stated  my  reason  for  thinking  that  such  a 
doctrine  rests  on  no  sound  principle,  and  may  lead,  as 
in  Lord  Petre's  case  I  think  it  did  lead,  to  great  in- 
justice. And  if,  therefore,  the  case  now  to  be  decided 
was  in  all  respects  similar  to  the  three  cases  I  have 
referred  to,  what  I  should  have  to  decide  would  be 
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^^"Sd"^**     whether  I  should  advise  your  Lordships  to  adhere  to 


AND 
DUMBABTONIBIU 


j?5JiSi?RAiL?  the  precedents  established  by  Lord  GoUenham^  on  the 
^  ^  **  ground  that  it  is  unsafe  to  act  accainst  a  series    of 

or  HKumuDROB.  (Jecisions,  even  though  they  may  appear  not  to  rest  on 

any  solid  foundation,  or  to  depart  from  them  and  to 
adopt  what  I  consider  a  just  and  more  correct  prindpla 
I  am,  however,  relieved  firom  the  necessity  of  coming 
to  any  positive  decision  on  this  point,  because  I  think 
the  present  case  is  distinguishable  from  those  decided 
by  Lord  Cottenham*  and  so  that  even  if  those 
authorities  are  to  be  held  binding  still  they  do  not 
govern  the  present  case. 

In  all  the  cases  before  Lord  Oottenham  the  contracts 
which  he  held  to  be  binding  on  the  Company  were 
contracts  to  do  things  warranted  by  the  terms  of  the 
incoi-poration.  Li  the  case  of  Edwards  v.  The  Orand 
Junction  Railway  Company,  Lord  Cottenham  ex- 
pressly points  out  that  the  making  of  the  road  of  the 
width  stipulated  by  the  contract  was  within  the 
powers  of  the  Act,  and  in  both  the  other  cases  the 
purchase  of  the  land  for  the  purposes  of  the  railway 
was  dearly  authorized  by  the  L^islature.  The  ques- 
tion in  those  cases  was  not  whether  the  Company  had 
authority  to  make  the  road  or  to  purdiase  the  land^ 
but  whether  they  were  making  the  road  and  purchaong 
the  land  in  the  mode  and  on  the  terms  by  whidi  they 
were  bound  to  make  the  one  and  to  puichaae  the 
otherr  But  here,  what  the  projectors  of  the  railway 
contracted  to  do,  and  what  the  interlocutors  appealed 
from,  oblige  the  Appellants  to  do,  is  to  appfy  the  fbnds 
raised  under  l^islative  authority  for  the  purpose  of 
the  railway  to  an  object  foreign  frt>m  thai  of  the  rail- 
way, namdy,  the  oonstmction  of  a  pier  and  harbour  at 
Hdensbuigh.  It  is  in  vain  to  say  that  sodi  an  appli- 
cation of  the  fiuids  mighty  if  the  projected  bianch  line 
tnmx  Ihunbarton  to  Hdensburgh  had  hcok  loade^  have 
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been  beneficial  to  the  Railway  Company,     It  is  a      ^^""J^r'^^ 
sumcient  answer  to  such  a  suff^cestion  that  it  is  not  the    junction  rail. 

*="='  ^  WAT  Company 

purpose  for  which  the  shareholders  subscribed  their  xaBMAowT»ATw 

money ;  and  there  are  numerous  authorities  both  in  **'  HEucNiioEou. 

nngland  and  in  Scotland^  to  show  that  such  a  diversion        op>»i(m.  ^ 

of  the  funds  from  their  statutable  destination  cannot 

be  permitted.    Any  shareholder  in  a  railway  company 

may,  by  legal  proceedings,  prevent  its  directors  fit)m 

applying  its  funds  to  a  purpose  not  authorized  by  the 

act  of  incorporation,  and  it  is  inconsistent  with  such 

a  principle  to  hold  that  the  Company  can  be  compelled^ 

even  in  pursuance  of  the  contracts  of  its  own  directors, 

and  much  more  in  pursuance  of  engagements  entered 

into  by  its  projectors  before  it  had  any  existence,  to 

do  that  which  it  can  only  do  by  being  guilty  of  a 

breach  of  duty  towards  the  shareholdera     It  is  not 

necessary  to  refer  to  authorities  in  support  of  this 

proposition.     They  have,  in   the  course  of  the  last 

twenty  years,  been  very  numerous  both  in  England 

and  in  Scotland. 

In  coming  to  the  opinion  which  I  have  thus  ex- 
pressed, I  differ  from  the  conclusion  at  which  the  Court 
below  arrived.  The  Judges  before  whom  the  case 
was  brought,  as  well  the  Lord  Ordinary  as  the  four 
Judges  of  the  First  Division,  all  proceed  on  the  prin- 
ciple, following  the  English  authorities,  that  a  Company 
may  be  boimd  by  the  engagements  entered  into  before 
its  formation  by  those  who  procured  the  act  of  incor- 
poration, provided  the  engagement  was  to  do  an  act 
within  its  competency ;  and  secondly,  that  the  agree- 
ment to  make  or  contribute  to  the  making  of  this  pier 
and  harbour  was  an  act  within  the  powers  of  the  Rail- 
way Company.  Now,  with  all  respect  to  the  very 
learned  Judges  who  decided  this  case,  I  think  it  is 
dear^  both  on  principle  and  on  authority,  that  even  if 
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calbdowun     they  were  right  on  the  first  point,  they  certainly  mis- 

^!JJS?rISZ?  carried  on  the  second     The  Lord  Presideivt  was  evi- 

^^'  •"         dently  distrustful  of  his  own  judgment  on  this  point. 

or  hbunmukoh.  h©  bsljs,  "  There  it  was  that  my  difficulty  arose  on  the 

Lor4  chametuor'*  q^g^^Qj^  ^f  competency.     My  difficulty  was  as  to  the 

Railway  Committee  placing  the  harbour  trustees  under 
the  obligation  to  make  the  harbour.  This  comes  very 
nearly  to  a  Company  coming  into  existence  to  make, 
not  a  railway  merely,  but  a  railway  and  harbour  also. 
However,  I  have  come  to  be  of  opinion  that  there  was 
no  incompetency  in  the  matter,  though  I  think  it  cer- 
tainly comes  very  dose  upon  incompetency/'  And  Lord 
FuUerton  says,  "  There  seems  no  ground  for  taking  the 
case  out  of  the  rule  of  the  English  casea'^  And  similar 
opinions  are  expressed  by  the  other  learned  Judge& 
But,  my  Lords,  I  must  take  leave  to  say  that  the 
English  cases  do  not  warrant  the  doctrine  relied  on. 
It  is  not  enough  to  show  that  the  proposed  application 
of  the  fiinds  will  be  beneficial  to  the  Company.  That 
can  only  be  matter  of  opinion.  The  question  is^  not 
whether  it  will  be  beneficial,  but  whether  it  will  be 
beneficial  in  the  mode  sanctioned  by  the  Act.  If  the 
branch  line  had  been  carried  to  Helensburgh,  the  con- 
struction of  a  pier  and  harbour  there  would  probably 
have  been  useful  to  the  Railway  Company,  by  increasing 
the  facilities  for  their  traffic  ;  but  there  is  nothing  in 
the  Railway  Act  which  authorizes  su  h  a  mode  of 
dealing  with  the  money  of  the  shareholdera 

In  Colman  v.  The  Eastern  Counties  Railway  Cony- 
pany,  10  Beavan,  page  1,  the  directors  were  applying 
a  part  of  their  funds  towards  the  establishment  of  a 
Steam  Packet  Company  at  Harwich^  as  being  a  specu- 
lation very  much  calculated  to  benefit  the  Railway 
Company,  by  causing  a  great  increase  of  their  traffia 
Lord  Langddle,  however,  held  that  the  directors  in  so 


WAY  COMTAIIT 

V. 

TBS  MAOIflTBATM 

or  BMLMKSBVmQB, 
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applying  the  funds  were  acting  ultra  vires,  and  he     CAumoHuw 
"would  not  listen  to  any  arffument  founded  on  the  sup-   jukctxon  kaml- 
posed  benefit  to  the  Railway  Company. 

There  have  been  many  decisions  restingr  on  the  same 

Lord  Ckameelior^i 

ground,  and  they  seem  to  me  clearly  to  govern  the  epMom. 
present  case.  Indeed,  the  facts  here  forcibly  illustrate 
the  expediency  of  the  rule  which  holds  an  incorporated 
company  to  a  strict  compliance  with  the  terms  of  the 
act  of  incorporation  in  the  application  of  its  funds. 
The  formation  of  a  good  harbour  and  pier  at  Helens- 
lurgh  might,  though  beyond  the  scope  of  their  powers, 
tave  been  of  essential  use  to  the  Railway  Company  i^ 
in  pursuance  of  the  authority  given  in  the  Act,  they 
had  made  a  branch  line  to  Helensburgh*  In  fact, 
however,  this  has  not  been  done,  so  that  the  Company 
has  no  interest  in  the  construction  of  the  pier  and 
harbour,  and  the  application  of  its  funds  in  the  mode 
insisted  on  by  the  Respondents  would  be  a  loss  to  the 
shareholders,  without  any  possible  compensation. 

I  am,  therefore,  of  opinion,  that  even  supposing  the 
law  to  be  (and  in  this  respect  the  laws  of  England  and 
Scotland  are  the  same),  that  in  respect  of  contracts 
entered  into  by  the  projectors  of  a  Company,  that  the 
Company  when  formed  shall  do  acts  within  the  scope 
of  their  powers  in  a  particular  mode  or  on  specified 
terms,  the  Company  is  bound,  stiD  that  doctrine  does 
not  apply  here,  where  the  act  to  be  done  was  not  an 
act  for  the  effecting  of  which  the  Company  when 
established  coidd  lawfiilly  devote  its  funda 

This  case  was  argued  early  in  the  last  Session  of 
Parliament,  and  I  regret  that  the  final  dedsion  should 
have  been  so  long  delayed.  But  it  was  postponed 
because  it  was  suggested  that  two  other  cases  in  your 
Lordships'  paper  would  probably  turn  on  the  same  or 
nearly  the  same  principles. 
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Lord  CkameeUor'a 


calidoniam         The  first  of  these,  The  Eastern  Counties  Railway 

^S?!JwM  kailI'  Company  v.  Ilawkes,  was  heard  and  disposed  of  in  the 

9.  last  Sessios  (a).     But  that  case  proceeded  on  fironnds 

THXtfAGinKATSt  ^     '  *  ^ 

or  HsLcmBUKOB.  dearly  distinguishable  from  those  on  which  the  decision 

here  wiU  turn. 

There  a  Railway  Company  already  incorporated  by 
Act  of  Parliament,  being  desirous  of  extending  its  line, 
entered  into  a  contract  with  a  landowner  to  purchase 
frt)m  him  a  piece  of  land  necessary  for  the  extended 
line,  but  the  contract  was  to  be  of  no  force  unless  the 
legislature  should  give  the  Company  authority  to 
make  the  proposed  extension.  This  authority  was 
afterwards  given  by  the  legislature,  the  Company  was 
authorized  to  extend  its  line,  and  for  that  purpose  to 
raise  additional  money  by  the  creation  of  new  shares, 
to  be  deemed  part  of  its  original  capital.  When  this 
Act  was  passed  the  extended  line  was  as  much  within 
the  scope  and  objects  of  the  incorporation  as  the  origi- 
nal line,  and  the  purchase  was  made  in  pursuance  of  a 
contract  by  the  Company  itself  and  not  by  persons 
standing  towards  the  Company  merely  in  the  relation 
of  projectors  or  promoters.  That*  case,  therefore,  is 
inapplicable  to  the  present,  where  the  question  is, 
whether  the  Company  can  be  compelled  to  perform  a 
contract  entered  into  not  by  itself,  but  by  those 
through  whose  exertions  it  obtained  its  existence,  and 
where  the  contract  is  a  contract  to  do  what  the  L^is- 
lature  has  not  authorized  it  to  do. 

The  other  case  was  that  of  Preston  v.  The  Liverpool, 
Manchester,  and  Newcastle-on^Tyne  Railway  Com- 
pany ,  heard  in  the  present  Session,  on  appeal  from  a 
decree  of  the  Master  of  the  Rolls  dismissing  the 
Plaintiff's  bilL  In  that  case,  before  the  Defendants  had 
obtained  their  Act  of  incorporation,  two  of  the  gentle- 

(a)  6  H.  of  L.  Ca.  331. 
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men  engaged  in  attempting  to  obtain  the  Act  agreed     CitrooifUH 
•with  the  Plaintiff  amongst  other  things,  that   if  the    jlncrw^tSSf 

--  o  o  ^^^  Company 

Company  obtained  their  Act  they  would   pay  him  xnUAQtmAxaB 


OF  UBLBNaBUKOH. 


IfiOOl.  for  all  land  required  by  the  Company,  and  also 
4,OO0L  for  residential  injury.  The  Act  passed,  but  cpMtm. 
the  Company  eventually  abandoned  the  undertaking 
and  consequently  no  land  was  taken,  nor  was  any 
residential  injury  occasioned.  The  Plaintiff  filed  his 
bill  praying  that  the  Company  might  be  decreed 
specifically  to  perform  the  contract  entered  into  by  the 
projectors  and  to  pay  to  him  the  two  sums  of  1,0002. 
and  4,0002.  But  the  Master  of  the  Rolls  held,  that 
looking  at  the  whole  of  the  agreement,  there  was  no 
contract  to  take  land  or  to  pay  money  if  land  was  not 
taken ;  that  according  to  the  true  meaning  of  the 
parties  it  was  not  intended,  if  no  land  was  required  by 
the  Company,  that  there  should  be  any  obligation  to 
pay  the  money,  and  his  Honour  .accordingly  dismissed 
the  bill.  Tl\e  decision  was  then  brought  by  way  of 
appeal  to  this  House,  and  it  was  heard  at  your  Lord- 
ships' Bar  in  the  present  Session.  Your  Lordships 
concurred  in  the  view  of  the  Master  of  the  Rolls^  and 
80  dismissed  the  appeal  (a). 

These  cases  evidently  afford  no  authority  to.guide 
your  Lordships  in  that  now  under  consideration,  which 
must  be  decided  on  other  grounds.  I  have  already 
stated  that  I  think  the  decision  of  the  Court  of  Ses- 
sion must  be  reversed.  Its  effect  is  to  compel  the 
Appellants  to  do  an  act  which  they  have  no  authority 
to  do,  in  performance  of  a  contract  entered  into,  not 
by  themselves,  but  by  others  who  had  no  authority 
to  bind  them. 

I  shall,  therefore,  move  your  Lordships  to  reverse 
the  interlocutors  below,  and  to  assoiLzde  the  Defenders. 

(a)  Not  yet  reported. 
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CAumoNiAir         Mr.  Solicitor  Oeneral :  My  Lords,  the  expenses  in 
^jS!!J1S?rS'"  this  case  that  have  been  paid  by  the  Defenders  in  the 
^  ^  9.  Court  below  will  be  returned,  and  the  Pursuers  in  the 

OF  um^BMvmam.  Q^jj^  b^i^^  fo^nd  liable  in  costs  ? 

The  LOBD  Chancelloe  :  Yea 

Mr.  Anderson :  My  Lord,  I  submit  to  your  Lord- 
ship that  considering  the  state  of  the  authorities  upon 
which  the  Court  below  acted,  there  should  be  no 
costs. 

The  LoBD  Chancelloe  :  Mr.  Anderson,  I  have 
thought  of  this  very  much.  I  think  if  I  had  decided 
upon  a  case  exactly  similar  to  those  before  Lord  Cot- 
tenhamy  I  should  have  come  to  that  conclusion ;  but 
though  I  have  intimated  my  opinion  upon  those  au- 
thorities, I  think  they  do  not  govern  tiiis  case,  and  it 
appears  to  me  that  the  Court  of  Session  also  very 
much  doubted  it. 

Mr.  Anderson :  My  Lord,  a  great  portion  of  the 
expense  was  incurred  in  arguing  this  branch  of  the 
case.  There  were  two  branches  of  the  case.  The  Court 
of  SessioD  was  bound  by  the  authorities  although  this 
House  is  not  bound  by  them. 

The  Lord  Chancelloe:  If  this  case  had  come 
within  the  case  of  Edwards  v.  The  Orand  Junction 
Railway  Company,  I  should  have  adopted  that  view ; 
but  I  am  of  opinion  that  the  expenses  in  the  Court  of 
Session  must  be  paid  by  the  Respondents. 

I  ought  to  state  that  I  have  been  in  communication 
with  Lord  Brougham  upon  this  subject,  and  from  the 
first  we  both  took  the  same  view ;  and  having  re- 
duced into  writing  what  I  have  now  read,  I  sent  it  to 
him,  and  he  has  desired  me  to  express  his  full  and 
entire  concurrence  in  the  whole.  The  reason  why  we 
could  not  give  judgment  before  was,  that  we  had  been 
led  to  suppose  (and  firom  my  own  recollection  of  the 
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case  I  thought  it  was  so)  that  tlie  case  of  Preston      calrdomaw 
V.  The  Liverpool,  Manchester,  and  Newcastle-on-l^yne    jdnctiom  rau- 

■■^        '  '  •'  WAY  Company 

Railway  would  involve   the   same   question,  but  it  tmbMaoutbatw 
certainly  went  on  upon  a  totally  different  gi*ound. 


Ordered  and  adjudged  accordingly. 


Grahams,  Weems,  and  Orahame. 


B  K 
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WALKER  &  Co., Appellant*. 

Sir  MICHAEL  ROBERT  SHAW  STEWART,  Respondent. 

3/flrcl  ft?*,  12M,    4/^''  ^  Reference :  How  far  Jurisdiction  resumable  by  the 
Au^uAth.  Cowr^.— When  on  the  eve  of  trial  the  parties  agree  to 

a  reference,   the    Court  cannot  afterwards,  except  by 

express  consent,  supersede  the  agreement  and  resume 

jurisdiction. 
Practice, — Opinion  by  anticipation  expressed  by  the  Lords 

in  order  to  prevent  further  contest  between  the  parties. 
Appeal. — Remarks  by  Lord  Brougham  upon  the  question, 

How  far  in  a  case  not  enumerated  as  appropriate  for  jury 

trial,  an  appeal  will  lie  against  an  interlocutor  sending  it 

to  such  trial  ? 

The  Appellants,  sugar  refiners  in  Greenock,  had 
their  manufactory  near  a  stream  called  the  West  Bum, 
which  formed  the  subject  of  a  Feu  Grant  to  them  from 
the  Respondent's  father,  the  late  Sir  Michael  Shaw 
Stewart.  The  water  of  the  West  Bum  served  other 
factories  besides  that  of  the  Appellants,  whose  supply 
was  limited  by  the  contra<^  to  such  quantity  as  would 
pass  through  a  pipe  of  twelve  inches  in  diameter; 
but  there  was  no  stipulation  guaranteeing  the  quantity 
of  water  that  should  be  coming  to  the  Appellants  ;  it 
was  not  to  exceed  a  certain  amount,  but  it  might  fall 
short  of  it.  The  Appellants  moreover  were  bound, 
after  the  water  had  served  their  purposes,  to  return  it 
again  to  the  stream. 

The  Appellants,  however,  established  a  dam  or  weir 
on  the  stream  for  the  purpose  of  securing  to  themselves 
a  steady  supply  of  water.  This  the  Respondent 
alleged  it  to  be  beyond  their  authority  to  do. 

The  question  brought  for  decision  under  the  Appeal 
was  one  arising  out  of  the  course  of  proceeding 
adopted  by  the  Court  below. 
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Walkei  and  Co. 

8lB  1IICB4SL 


Sir  Michckel  (the  Respondent)  brought  an  action  to 
try  the  right  under  the  contract  of  Feu.  A  remit  was  roISt  SEw 
made  to  a  jury ;  but  on  the  eve  of  trial  the  parties 
consented  to  refer  the  matter  to  a  civil  engineer^  who 
VTM  to  decide  what  works  were  necessary  to  secute 
to  the  Appellants  a  proper  supply  of  water,  mad  he 
was  empowered  to  order  the  execution  of  works  for 
that  purpose,  and  if  any  point  should  arise,  on  which 
he  might  require  light)  he  was  to  be  at  liberty  to  apply 
to  the  Court 

Very  soon  after  tlie  referee  had  commenced  his 
inquiries,  a  point  arose  on  which  he  applied  to  the 
Court  for  instruction.  The  Court,  instead  of  giving 
instruction,  pronounced  an  interlocutor,  whereby  they 
put  an  end  to  ihe  reference  altogether,  and  ordered 
the  trial  to  proceed. 

The  principal  appeal  was  against  this  order,  but  there 
was  also  a  cross  appeal  by  Sir  Michael  Shaw  Stewart 
against  the  remit  to  the  Jury  Court. 

Sir  Fitzroy  Kelly  and  Mr.  Ander^tni  were  heard  for 
the  Appellants. 

The  Solicitor  Oeneral  and  Mr.  Neil  Campbell  for 
the  Respondents. 

Dispensing  with  a  reply  from  Sir  Fitwoy  Kelly  to 
the  arguments  of  the  Respondent's  counsel,  the  House 
at  once  proceeded  to  deliver  the  following  judgment. 

The  Lord  Chancellor  (a) :  ^^^SS^* 

The  circumstances  of  this  case  were  these.  Legal 
proceedings  having  been  instituted  by  Sir  Michael 
Shaw  Stewai*t  for  the  purpose  of  raising  the  question 
whether  or  not  the  Defenders,  the  Messrs.  Walker, 
were  entitled,  and  if  entitled,  to  what  extent,  to 
abstract  water  &om  a  bum  the  soil  of  which  belonged 

(d)  Lord  Cranworth. 
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vtaleer  and  Co.  to  the   PuTSuer ;   the  result  was  that   Sir   Michael 

Rim?S;!^     obtained  from  the  Court  an  issue  to  try,  "  Whether 

TswAiT.       jmj^jwj  the   year  1850  the  Defenders,  or   others  for 

Lord  CkameeUar'8  °  "^ 

opf^iom-  whom  they  are  responsible,  wrongfully  oonstmcted  a 
dam,  breastwork,  or  weir  upon  and  across  the  bed  or 
channel  of  the  West  Bum  of  Qreenock,  and  wrong- 
fully erected  embankments  on  the  sides  or  banks 
thereof  within  the  property  of  the  Pursuer."  On  the 
other  hand,  shoHly  after  this,  the  Defenders  obtained 
two  cross  issues,  the  first  of  which  appears  to  have  had 
little,  or  indeed,  perhaps,  no  bearing  upon  the  question. 
The  second  was^  "  Whether,  having  r^ard  to  the  ordi- 
nary supply  of  water  in  said  Bum  in  and  subsequ^it 
to  1850,  the  foresaid  dam,  breastwork,  or  weir,  and 
embankments  or  works  of  some  simikr  description,  are 
required  for  the  proper  exercise  of  the  privil^e  of 
using  said  water  conferred  on  the  Defenders  by  the 
said  feu  contract" 

Those  original  and  counter  issues  came  on  for  trial 
on  the  3d  of  August  1852,  and  on  that  occasion  the 
parties  did  that  which  often  happens  on  trials  of  this 
sort.  It  appears  to  be  a  question  which  would  pro- 
bably be  very  unsatisfactorily  decided  by  a  jury, 
therefore  they  agreed  to  refer  the  question  to  a  gentle- 
man, a  civil  engineer,  of  the  name  of  Leslie,  and  the 
terms  of  the  reference  were  these : — "  The  parties  agree 
to  refer  to  Mr.  Leslie  tlie  question  of  what  works  and 
operations  are  necessary  or  proper  to  enable  the 
Defenders  to  obtain  and  secure  to  them  the  fiill  supply 
of  water  from  the  West  Bum  to  which  the  feu  con- 
tract entitled  the  Defenders,  in  such  way  and  manner 
as  may  least  interfere  with  the  use  of  the  bum  by 
the  Pursuer  or  others,  and  that  either  by  the  present 
weir,  if  neceasary,  or  in  any  other  way  which  the  said 
referee  may  direct,  with  power  to  him  to  continue, 
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alter,  or  pull  down  the  existing  works,  and  oixler  the  walrer^  and  co. 
erection  of  such  other  works,  if  any,  as  he  may  think     koUrt  liiMr 

Stbwabt. 

proper,  with  power  also  to  the  referee  to  report  to  the  j^^  ckmeeuort 
Court  any  point  which  may  arise  on  which  he  thinks        v^**^- 
it  necessary  to  take  that  step  ;  the  expenses  to  be 
disposed  of  by  the  Court  after  the  referee  has  disposed 
of  the  case." 

My  Lords^  the  arbitrator  proceeded,  and  several 
meetings  took  place,  but  then  a  difficulty  arose,  for  this 
civil  engineer  was  to  determine  what  works  were  neces- 
sary and  proper  to  enable  the  Defenders  to  obtain  the 
fiill  supply  of  water  from  West  Burn,  to  which  the 
feki  contract  entitled  the  Defenders.  Now  that  makes 
it  necessary  that  your  Lordships'  attention  should  be 
called  to  what  the  rights  of  the  parties  were  under 
this  feu  contract. 

It  appears  that  Sir  Michael  Shaw  Stewart  was 
the  owner  of  some  land  through  which  this  bum 
ran,  the  owner,  therefore,  of  the  bum  and  of  the  ad- 
joining land,  and  that  in  the  years  1825  and  1826, 
he  conveyed  the  property  adjoining  the  bum  not  to 
Messrs.  Walker  the  present  Appellants,  but  to  their 
predecessors,  we  may  say  therefore  to  Massrs.  Walker; 
he  conveyed  to  them  a  portion  of  land  for  the  purpose 
of  enabling  them  to  build  certain  mills  and  works, 
and  then  there  was  this  clause,  "  with  liberty  to  take 
water  from  the  West  Bum  for  the  use  of  their  work 
by  a  pipe  not  exceeding  twelve  inches  in  diameter, 
providing  that  after  serving  their  purposes  they 
return  the  water  back  again  into  the  bum,"  with  an 
express  stipulation  that  Sir  Michael  Shaw  Stewart  in 
no  respect  guaranteed  to  them  the  water,  but  merely 
granted  to  them  such  right  as  he  could  lawfully  grant. 
Therefore,  that  being  the  nature  of  the  title  that  was 
given  to  the  water,  and  the  reference  to  Mr.  Leslie 


SwMio&m 

ROIKUT  Ska« 

Stswabt. 
Lord  €ktmeelhr'4 
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^^"V*"  *^  being  to  asoertam  how  beat  the  right  they  had  to  the 
£!SJ£fta!^  water  under  the  feu  contract  could  be  obfadned  by 
them,  he  proceeded  with  ma  reference.  But  he  soon 
came  to  a  atop,  because  he  very  naturally  said,  '^  I  do 
not  know  how  to  proceed  with  this  reference  iiU  I  am 
satisfied  as  to  what  is  the  extent  of  the  righi  that  the 
parties  have  under  the  feu  contract, — that  is  not  a  ques- 
tion of  fact,  but  it  ia  a  question  oS  law,  and  until  that 
ia  cleared  up  I  am  proceeding  in  the  dark  ;  I  may  be 
giving  a  great  deal  to  much,  or  I  may  be  givUig  a 
great,  deal  too  little.'^  With  a  view  to  get  that  luatter 
elucidated,  he  made  a  report^  which  he  conside^red  the 
terms  of  the  reference  enabled  him  to  do^  yi«^,  that 
portion  of  the  reference  which  proceeds  thus,  *'  With 
power  to  the  referee  to  report  to  the  CJourt  ajfiy 
point  which  may  arise  on  which  he  ttmks  it  neoe^ 
sary  to  take  that  step."  It  ia  not  very  happily  or 
distinctly  worded,  but  I  think  the  faJor  isAport  of 
that  is,  that  in  the  progress  of  the  refeireace^  if  fioir 
any  purpose  it  became  necessary  for  him  to  ^ake 
the  (^pinion  of  the  Court,  it  should  be  opw  £wr  him 
to  do  so. 

Now,  my  Leords,  Sir  Fitzro^  KMy  in  the  latter 
observations  that  he  made  suggested  that  the  Qoiitt 
could  do  nothing,  for  that  it  had  been  brought  within 
the  cat^oiy  of  cases  in  which  it  ceases  to  be  a 
Court  (so  to  say)  and  becomes  a  mere  arbitrator. 

I  doubt  whether  that  principle  is  properly  applied 
to  such  a  case,  because  here  the  Court  was  IVUly 
seized  of  the  whole  matter,  and  all  that  is  with- 
drawn from  it  is  by  an  arrangement  that  il^  Sm^ 
are  to  be  settled  in  a  different  way.  The  true  teean- 
ing  of  that  is,  that  subject  to  that  which  by  aonrange* 
ment  is  a  settling  of  the  facts  in  a  differ^iimode  from 
that  which  the  w/rmjis  curice  would  have  taken^  the 
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jurisdiction  is  to  remain  unimpaired.     I  think  that  is  w^^"^^'^  co. 
the  reasonable  construction  of  that  clause,  thoucrh  I  do    bomm  sbaw 
not  think  it  is  necessary  to  decide  that,  but  I  wish  to  j^^^  ^^ 
guard  myself  against  being   supposed  to  acquiesce 
hastily  in  that  suggestion  of  Sir  F.  KeUy. 

The  arbitrator  making  his  report,  the  matter  came 
before  the  Court,  and  on  the  23d  of  February  1853, 
the  Court  pnmoanced  this  Interlocutor :  '^  The  Lords 
ha^Fe  resumed  connderation  of  this  case  and  heard 
Counsel,  recal  the  deliverance  of  the  Judge  of 
Sd  August  1852,  interposing  his  authority  to  the 
minute  of  reference  settled  between  the  parties,  and 
allow  the  parties  to  jxrooeed  as  if  no  reference  had 
l)een  entered  into/' 

It  is  against  that  interlocutor  that  Messrs.  Walker 
liave  appealed.  We  intimated  yesterday  that  we 
had  no  doubt  upon  ihe  case ;  and,  haying  heard  the 
SoHcitor-General  and  his  learned  coadjutor  on  the 
subject,  we  still  eome  to  the  conclusion,  without  any 
hesitation,  that  the  Court  had  no  authority  what- 
ever to  take  that  stept  Sir  Fitzroj  KMy  properly 
said  that,  when  parties  have  by  contract  agreed  to 
a  judicial  reference,  that  is  a  contract  like  any  other 
contTsct,  and  the  Court  has  no  more  authority  to  put 
an  end  to  that  contract  than  they  would  have  to  put 
an  end  to  a  contract  for  the  sale  of  an  estate  or  the 
lease  of  a  house :  it  is  irrevocably  binding  upon  the 
parties,  imless  they  have  stipulated  some  mode  by  which 
they  may  get  out  of  that  Unding  ccmtraci 

The  Lords  of  Session  seem  to  have  called  back  the 
case  to  themselvesy  either  because  they  tibought  it 
might  be  a  more  expedient  mode  oi  proceeding,  or,  as 
it  is  suggested,  because  they  understood  that  such  was 
the  wish  of  both  parties. 

Now,  althoo^  I  think  we  cannot  act  upon  the 
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notion  of  this  having  been  an  ordei*  by  consent,  not 


Walker  and  Co. 

V. 

RoMSET  SHAW    having  been  so  expressed,  yet  I  much  incline  to  think 

STBW  A  RT* 

Lord  OkamceUor'i 


the  Lords  of  Session  did  suppose  that  they  were 
doing  that  which  both  parties  wished  them  to  do ;  and 
I  am  glad  to  be  able  to  come  to  that  conclnsiony 
because  then,  in  point  of  fact,  in  overruling  this 
interlocutor  we  are  not  deciding  against  anything 
which  they  thought  they  were  deciding.  We  must 
deal  with  it,  however,  as  an  interlocutor  not  by  con- 
sent ;  and  so  dealing  with  it,  I  think,  it  is  dear  that  it 
was  an  interlocutor  which  there  was  no  jurisdiction 
to  make,  and  that  therefore  it  must  be  reversed. 

Then,  my  Lords,  comes  the  question,  What  is  to  be 
done  in  disposing  of  this  interlocutor  ?  Several  courses 
have  been  suggested.  From  what  appears  in  the 
course  of  the  printed  arguments,  and  partly  also  from 
what  was  said  at  the  Bar,  and  partly  finom  what 
fell  from  the  learned  Judges  in  the  Court  below,  I 
cannot  but  think,  with  all  deference  to  the  learned 
Judges  and  the  gentlemen  who  have  argued  this  case, 
that  there  has  been  a  most  unfortunate  mistake  here 
in  talking  about  this  being  some  abstract  legal  right 
to  be  decided.  There  was  no  abstact  legal  right  to 
be  decided.  The  question  to  be  decided  is — What  is 
the  right  of  the  party  according  to  the  true  construc- 
tion of  the  feu  contract  ?  What  right  to  the  water  had 
Messrs.  Walker  under  the  true  construction  of  the  con- 
tract? This  is  a  question  which  Mr.  Leslie,  the  referee, 
either  must  have  decided  himself  or  one  which  the 
Court  must  have  decided  for  him,  before  we  could  by 
possibility  know  what  were  the  rights  of  those  parties. 
It  appears  to  me  a  monstrous  proposition  to  say  to  an 
arbitrator.  Decide  it  as  you  please — ^go  to  the  whole 
expense  which  would  be  incurred ;  settle  what  is  to  be 
done  according  to  the  true  construction  of  the  rights ; 
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go  through  the  whole  question,  and  then  come  back  walke«  and  co. 
and  have  it  all  undone,  if  you  have  taken  a  wrong  view     Robmt  shaw  , 
of  the  case.     I  think,  therefore,  all  considerations  of  ^^  au^uxiior-M 
convenience  require  that  the  course  should  be  taken        *v»**- 
which  I  conceive  to  be  the  natural  and  proper  course 
in  such  a  case, — that  in  this  matter  we  must  intimate 
our  opinion  to  the  Lords  of  Session,  that  they  should 
give  to  the  arbitrator  their  direction  upon  the  point 
of  law  as  to  what  the  rights  of  Messrs.  Walker  were 
under  the  feu  contract. 

The  Court  of  Session  would,  perhaps,  not  think  that 
we  were  acting  very  &irly  by  them,  and  I  think  the 
parties  would  have  a  just  right  to  say  that  we  were 
not  acting  very  fiwrly  by  them,  if,  in  remitting  the 
case  back  to  do  what  is  right,  we  were  not  to  give 
our  view  as  to  the  rights  of  the  parties ;  and  I  am 
the  more  inclined  to  do  that,  because  this  appears  to 
be  a  question  which  admits  no  doubt 

Sir  Michael  Shaw  Stewart  conveys  the  land  to  the 
Appellants,  *'  with  liberty  to  take  water  from  the  West 
Bum  for  the  use  of  their  works  by  a  pipe  not  exceeding 
twelve  inches  in  diameter." 

The  fii*st  question  which  has  been  raised  is  as  to 
whether  they  may  dam  up  the  stream  so  as  to  make 
a  pond  for  some  other  purpose  than  that  of  taking  the 
water.  I  should  have  thought  that  that  was  hardly 
an  arguable  point.  They  are  to  do  nothing  but  to 
take  the  water  for  the  use  of  their  works.  But  I  go  a 
great  deal  further  than  that.  I  think  they  Iiave  no 
right  to  dam  it  up  an  inch*  All  they  are  to  do  is  just 
what  is  stated.  They  may  "  take  water  fi*om  the  West 
Bum  for  the  use  of  their  works  by  a  pipe  not  exceeding 
twelve  inches  in  diameter/'  It  seems  to  have  been 
assumed  that  they  are  entitled  to  have  the  water  in 
such  a  state  that  they  shall  always  have  a  pipe  twelve 
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^^''**V*'^  ^'  inches  in  diameter  lull  of  running  water.     Tliat  se- 
iSwrSiAw     cures  that  the  maximum  they  can  take  is  twelve  inches 

Lord  aHmedhr^t  ^  diameter ;  but  there  is  no  provision  Uiat  they  shall 

always  have  that  and  nothing  less.  I  agree  with  the 
observations  of  one  of  the  very  learned  Judges  (Lord 
Murray),  who  says  that  when  the  privil^^e  is  given 
to  them  to  take  water  by  a  twelve-inoh  pipe  there  is 
given  to  them  incidentally  the  power  to  do  all  that  is 
necessary  for  that  purpose— yes,  aU  that  is  necesniy 
for  taking  care  that  there  is  a  twelve-inch  pipe  lor 
conveying  whatever  water  may  flow  into  the  twelve- 
inch  pipe,  but  not  all  that  is  necessary  for  making 
the  water  always  flow  to  the  extent  of  filling  that 
twelve-indh  pipe.  There  is  nothing  pmiting  to  such 
a  proviaiofi. 

I  do  not,  however,  propose  to  your  Lordships  that 
we  should  make  that  a  formal  declaration  to  the  hordu 
of  Session,  but  ^mply  that  we  remit  the  cause  with 
a  direction  to  proceed  therein  as  justice  may  seem 
to  them  to  demand ;  but  I  wish  ibem  to  have  the 
strongest  intimation '  that  what  I  have  stated  is  the 
only  construction  to  be  put  upon  this  fen  contract. 

My  Lords,  the  original  appeal  is  thus  disposed  of. 
With  regard  to  the  cross  appeal  I  have  heard  nothing 
firom  the  beginning  of  the  case  that  at  all  shakes  my 
opinion  not  only  that  it  must  be  dismissed — ^that 
cannot  be  questioned ;  because  it  is  dependent  upon 
the  fact  that  the  judicial  reference  was  to  come  to  an 
end, — but  the  judicial  reference  being  to  continue, 
it  would  be  ridieulouB  to  talk  of  appeals  calling  in 
question  the  issues  which  have  been  directed  by  the 
Cburt ;  but  linrther,  it  must  be  dismissed  with  cosls^ 
Upon  two  grounds.  In  the  first  place,  I  have  heard 
ftK)thing  which  satisfies  me  that  this  was  under  aay 
etremnstances  a  competent  appeal^  and  even  if  it  were 
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Walui  akd  Co. 

V. 

SiiMi 


competent,  after  the  issues  had  been  directed,  and  the 
parties  had  gone  down  to  trial  without  however  raising     RqwtSwaw 
suoh  a  point,  it  seems  to  me  far  too  late,  if  it  had  been  j^^^  ci^ihrs 
a  matter  of  discretion,  to  allow  cf  sndi  an  argument.  *' 

My  advice,  therefore,  to  your  Lordships  is,  to  reverse 
the  interlocutor^  and  to  remit  the  matter  back  to  the 
Court  of  Session^  witii  a  direction  to  do  therein  as 
justice  may  seem  to  them  to  demand ;  and  upon  the 
cross  appeal,  to  dismiss  it  with  cesta 

The  Lord  Brougham  :  Lord  Browgkam' 

opimum. 

My  Lords,  I  quite  agree.  My  only  doubt  was, 
i^hether  we  should  make  the  expression  of  our  opinion 
a  part  of  the  judgment,  or  intimate,  in  pronouncing  it, 
i^hat  course  was  to  be  pursued.  But  I  now  entirely 
agree  that  the  best  course  is  that  which  my  noble  and 
learned  friend  has  advised  your  Lordships  to  adopt, 
viz.,  not  to  make  it  any  part  of  the  judgment,  but  to 
intimate  it  as  my  noble  and  learned  friend  has  done. 

With  respect  to  the  other  point,  as  to  the  compe- 
tency of  the  cross  appeal,  I  have  only  to  observe  upon 
the  case  of  Breadalbane  and  McGregor,*  that  there  is 
no  doubt  whatever  that  the  interlocutor  then  under 
appeal  was  one  finding  the  averments  relevant  and 
fit  to  be  the  subject  of  a  jury  trial ;  and  it  was  upon 
that  ground  that  the  appeal  was  held  competent.  But 
there  is  an  expression  in  the  judgment,  or  in  the  argu- 
ment of  my  Lord  Chancellor  Cottenlia'tn,  in  coming  to 
that  conclusion,  which  appears  to  me  to  go  a  little 
further  than  we  who  agreed  with  him,  Lord  CampbcU 
and  myself,  can  be  said  to  have  gone.  He  says  the 
prohibition  in  the  Act  does  not  refer  to  those  cases 

*  7  Bell,  Ap.  Ca.  43,  where  it  was  held  that  an  appeal  was  not 
excluded  against  an  interlocutor  directing  a  juiy  trial,  in  a  cause 
not  belonging  to  the  class  enumerated  by  the  Statutes  as  appro^ 
priate  for  jury  triali 
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waluu  and  Co.  where  the  Court  of  Session,  having  jurisdiction  over 

Roim  suAw     the  matter,  finds  it  necessary  for  the  purpose  of  dis- 

—  '       posing  of  the  case,  to  direct  an  issue  to  be  tried.   That, 

Lord  Bromgham't  *  o  '  ' 

i^num.  probably,  from  an  inaccuracy  in  taking  down  his 
Lordship's  words,  appears  to  go  a  good  deal  further 
than  he  himself  can  be  HUj^posed  to  have  gone, — that 
in  every  case  in  which  the  Court  of  Session  has  jurisdic- 
tion, whensoever  it  chooses  to  direct  an  issue,  that  issue 
is  not  within  the  prohibitory  provision  at  all  of  the  Act. 
My  Lords,  I  cannot  go  the  length  of  that  undoubtedly. 

Interlocutor  oovrvplained  of  m  the  original  Appeal 
REVERSED ;  ojid  Cro88  Appeal  dismissed. 
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GRAY, Appellant. 

GRAHAM  ET  AL., Respondents. 

Solicitor  and  CKent-^Lienfor  Cof/f. —Semble  :  A  solicitor  jn^iSf sew* 
or  law  agent  having  a  lien  or  right  of  retention  over  the  ^^H^ViiS!, 
title  deeds  of  several  estates  belonging  to  his  client  is 
not  in  a  situation  corresponding  with  that  of  a  catholic 
creditor.  The  Court  will  not  marshall  his  securities  so  as 
to  make  him  take  rateably  according  to  the  value  of  the 
respective  estates. 

Clark  v.  Morrison^  29,  November  1837>  questioned. 

The  parting  with  one  set  of  title  deeds  will  not  aflfect  the 
lien  over  another  set. 

Semble  :  Although  contrary  to  the  Scotch  judicial  opinion, 
that  the  lien  allowed  to  a  solicitor  or  law  agent  upon  title 
deeds  and  papers  of  client  extends  to  a  proceeding 
brought  against  such  client  to  recover  payment  of  the 
bill  of  costs,  although  such  proceeding  is  one  not /or  but 
against  him,  and  is  posterior  to  the  subsistence  of  the 
relation  of  solicitor  and  client. 

A  solicitor  or  law  agent  acting  for  both  lender  and  bor- 
rower is  bound  to  reveal  any  claim  of  lien  or  retention 
competent  to  him  over  the  borrower's  title  deeds,  other- 
wise he  is  barred  from  afterwards  setting  up  such  claim 
against  the  lender. 

Taxation.-^ A  bill  of  costs  may  be  liable  to  taxation  at  the 
suit  of  creditors  in  a  Ranking,  although  the  debtor  may 
have  long,  and,  as  regards  himself,  conclusively,  acquiesced 
in  the  propriety  of  all  the  charges. 

The  Solicitor  Oeneral  (a)  and  Mr.  Anderson  were 
heard  for  the  Appellant 

Mr.  Roll  and  Mr.  R.  Palmer  for  the  Respondents. 

The  circumstances  of  the  case  are  fully  stated  in  the 
following  opinion,  delivered  by 

(a)  Sir  R.  BetheU. 
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Oeat 

V. 

Graham  bt  al. 
Lord  OtimeeUor'M 


The  Lord  Chancellor  (a) : 

My  Lords,  the  Appellant  was  the  law  agent  of  the 
late  Mr.  Cuningham  of  Caimcarran  in  the  county  of 
Renfrew ;  and  his  bill  of  costs,  from  the  23d  of  Novem- 
ber 1826  to  the  23d  of  December  1834,  amounted  to 
6092.  \2s.  7(jL 

In  order  to  recover  payment  of  that  sum,  the  Appel- 
lant  brough  tan  action  befoi*e  the  Sheriff  of  Lanarkshire. 
Mr.  Cuningham  was  personally  served  witli  the  sum- 
mons, but  did  not  appear.  On  the  1st  of  July  1 835,  the 
Sheriff  made  a  decree  in  absence  for  the  whole  demand 
and  interest.  On  the  3d  of  June  1836,  the  Appel- 
lant raised  a  summons  of  acyudication  on  this  decree, 
seeking  to  affect  Mr.  Cuningham's  estates  of  Stone- 
law  and  Kinninghousci  and  some  property  of  his  in 
Regent  Street  Glasgow. 

Mr.  Cuningham  had  paid  for  the  Kinningbouse 
property,  1,350{.,  and  for  the  Regent  Street  property 
2,1 40?.  He  had  been  owner  of  both  before  the  Appel- 
lant liad  become  his  agent. 

In  January  1830,  Mr.  Cuningham  purchased  the 
Stonelaw  property  for  18,500?.,  subject  to  a  heritable 
bond  dated  in  1824,  in  favour  of  the  Bank  of  Scotland 
for  1 5,000Z.,  and  subject  also  to  some  other  real  bur- 
thens. Tlie  title  deeds  of  Stonelaw  were  in  the  hands 
of  the  bank,  having  been  assigned  to  them  by  their 
heritable  bond ;  but  Upon  the  completion  of  that  purchase 
by  Mr.  Cuningham  they  were  delivered  up  to  him. 

The  Appellant,  as  the  law  agent  of  Mr.  Cuningham, 
had  in  bis  hands  the  title  deeds  of  all  the  three  estatea 

The  Bank  of  Scotland  being  desirous  of  getting  the 
Stonelaw  estate  sold,  in  order  that  they  might  obtain 
their  money,  applied  to  the  Appellant  for  the  deeds, 
alleging  that  as  against  them  he  had  no  lien  or  right 

(•)  I#ord  Cn&woiih. 
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of  retention.  A  great  deal  of  correspondence  took 
place  upon  this  subject  in  the  years  1832,  1833,  and 
1834,  and  eventually  in  December  1836,  after  tike 
Appellant  had  raised  his  summons  of  adjudication,  and 
before  he  had  obtained  a  decree  upon  it,  an  agreement 
was  come  to  between  the  liank  and  the  Appellant,  that 
they  should  pay  him  425{.  towards  the  discharge  of 
the  demand  of  61 2{.  lis.  7d.,  which  he  had  against  his 
employer  Mr.  Cuningham,  and  then  that  he  shoidd 
abandon  his  claim  of  lien  or  retention  on  Stonelaw, 
so  as  that  it  might  be  sold  to  satisfy  the  claim  of  the 
bank. 

This  agreement  was  carried  into  effect  with  the 
approbation  of  Mr.  Cuningham.  Tlie  bank  having 
paid  4252.  to  the  Appellant,  Iiis  demand  was  thereby 
reduced  to  a  sum  of  about  3802.,includ]ng  interest. 

On  the  14th  of  February  1837  the  Appellant 
obtained  a  decree  on  his  summons  of  adjudication, 
whereby  the  Lm^d  Ordi/nary  assoilzied  the  estate  of 
Stonelaw,  and  adjudged  the  other  lands,  i.e.  Kinning- 
house  and  the  property  in  Regent  Street,  Glasgow,  to 
the  Appellant  in  satisfaction  of  the  balance  of  3802., 
and  he  was  thereupon  duly  infeft  in  those  lands. 
Mr.  Cuningham  approved  of  all  these  proceedings. 
He  died  early  in  1840. 

Afterwards  the  Appellant  raised  a  process  of  ranking 
and  sale,  in  which  he  claimed  to  be  ranked  pHmo  loco 
for  the  380{.  and  interest,  and  also  for  a  further  sum 
of  1551.  for  subsequent  expenses,  consisting  chiefly,  I 
might  almost  say  entirely,  of  the  expenses  incurred  by 
him  in  the  proceedings  relative  to  his  claim  against 
Mr.  Cunningham. 

This  claim  was  opposed  by  the  Respondents,  relying 
on  an  heritable  bond  for  2,500Z.  over  the  two  properties 
of  Kinninghouse  and  Regent  Street,  granted  in  1828 
by  Mr.  Cuningham,  being  the  first  securities  affecting 
those  estates.     The  opposition  to  the  Appellant's  claim 
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V^  was  on  the  following  grounds  ;  fir^fd^  the  bill  of  costs 
Lord  aMeeOar*  ^^8^^^  ^  ^  taxed ;  secondiyy  t!ie  interest  ought  to  be 
opimkm.  calculated  on  a  principle  different  from  that  adopted 
by  the  Sheriff;  thirdly ^  if  the  Appellant  is  entitled  to 
any  lien  by  way  of  hypothec  against  the  Respondents 
it  can  only  be  for  such  a  ])ortion  of  his  demand  as  the 
value  of  the  two  estates  of  Kinninghouse  and  Regent 
Street  bears  to  that  of  Stonelaw ;  fourthly^  as  to  the 
]  552.,  a  law  agent  has  no  lien  for  costs  incurred  against 
his  employer  for  enforcing  a  demand  against  him. 

Miss  Cuningham,  the  other  Respondent,  objected 
to  any  claim  against  her  b}"^  the  Appellant  on  the 
ground  of  a  personal  exception.  She  claimed,  in  virtue 
of  an  heritable  bond  granted  to  her  by  Mr.  Cuning- 
ham  in  1830,  in  the  procuring  and  preparing  of  which 
l)ond  she  alleged  that  the  Appelhuit  had  act<^  as  her 
agent,  and  also  as  agent  of  Mr.  Cmiingham,  the 
grantor ;  and  she  alleged  tliat  during  the  negociations 
for  and  prep<iration  of  this  bond,  the  Appellant  never 
set  up  or  alluded  to  any  claim  of  hypothec,  but  on  the 
contrary  represented  the  astates  as  subject  to  no 
burthens  except  the  prior  bond  to  Wardrop. 

On  all  these  {joints,  the  decision,  first  of  the  Lard 
Ordinary  and  then  of  the  Couru  of  Session,  was  ad- 
verse to  the  Ap|X*llant ;  the  learned  Judges  in  Scotland 
holding,/7'«f,  that  the  right  of  the  Appellant  r  hypothec 
or  retention  did  not  extend  to  the  1 5ol. ;  se4xnidly, 
that  notwithstanding  the  decree  by  the  Sheriff  and  the 
subsequent  decree  of  adjudication,  the  Appellant  s  bills 
were  still  liable  to  taxation ;  thirdly,  that  the  Appellant 
could  only  claim  a  lien  upon  the  estates  in  question, 
Kinninghouse  and  Regent  Street,  for  such  proportion 
of  his  demand  as  would  effeir  (a)  thereto  after  attri- 
buting a  rateable  proportion  of  the  claim  to  the  estate  of 
Stonelaw  ;  ivad  fourthly,  that  as  against  Miss  Cuning- 
ham  he  could  not  set  up  an}"  right  of  hypothec  at  all. 

(a)  t.  e.  attach. 
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The  Appellant  has  brought  these  adverse  interlocu*         ^^J* 
tors  by  way  of  appeal  before  your  Lordships'  House,    ®**°1!L"  ^^ 

-    ^^  ,  ,       ,  .        ,  ,        *   Lord  CkancfUofs 

and  the  case  was  argued  at  the  bar  m  the  month  of       optmom, 
April  last 

My  Lords,  as  to  the  point  with  reference  to  the 
155L,  the  Lord  Ordinary  decided,  and  his  decision  was 
adopted  by  the  Court  of  Session,  in  these  terms : 
"  Finds,  That  the  objection  to  Gray's  claim  of  hypothec 
in  so  far  as  founded  on  the  accounts,  amoimting  to 
1551.  148.  3d,f  incurred  mbsequent  to  the  17 tk  April 
1835,  before  which  date  the  relation  of  agent  and 
client  between  these  parties  had  been  dissolved^  cannot 
be  maintained  in  competition  with  the  claims  of  the 
Kespondents  heritable  creditors,  so  as  to  enable  Gray 
to  draw  preferably  and  to  the  prejudice  of  the  said 
Respondents.*' 

I  confess  that  on  this  part  of  the  case  I  have 
very  considerable  doubts ;  because  if  a  solicitor  has  a 
lien  upon  his  client  s  deeds  for  costs  incurred  by  him, 
and  the  client  upon  application  refuses  to  pay  those 
costs,  and  the  solicitor  is  consequently  driven  to 
bring  an  action,  undoubtedly  by  the  law  of  England, 
according  to  all  principle,  though  there  is  no  direct 
authority  upon  the  subject,  except  a  case  very  shortly 
reported  in  Bamewall  and  Cresswell  (a),  the  lien  must 
extend  as  well  to  the  costs  of  enforcing  the  bill  of 
costs  as  to  costs  incurred  by  the  client  himselt 

The  Court  of  Session  have  held  that  as  to  this  155?. 
incurred  in  the  pi'ocess  of  adjudication,  the  principle  to 

(a)  2  Barn.  &  Cress.  116.  In  this  case  it  was  held  that  an 
attorney  has  a  lien  upon  papers  belonging  to  a  bankrupt,  not  only 
for  his  bill  for  business  done,  but  for  j;he  costs  of  an  action  brought 
against  the  bankrupt  subsequently  to  the  issuing  of  the  commission 
to  recover  payment  of  his  bill.  Lord  Chief  Justice  Abbott,  in 
Banco  Begis,  obser\dng, — **  I  think  the  solicitor  had  the  same  right 
of  lien  against  the  assignees  that  he  had  against  the  bankrupt. 
Now,  it  is  quite  clear,  that  as  against  them  his  lien  would  have 
extended  to  the  costs  of  the  two  actions/'  &c. 

F  F 
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which  I  have  adverted  does  not  apply.     And  though  1 
had  some  doubt  about  it,  yet  havinff  r^rard  to  the 

Lord  Ckancellor's  n     i  /•  iT 

opinum.  spocial  circumstances  of  the  case,  upon  full  considera- 
tion I  think  the  Court  of  Session  is  right,  and  for  this 
reason.  The  right  of  retention  is  primarily  a  right 
against  the  client,  and  the  client  only,  the  owner  of 
the  estata  But  by  the  law  as  administered  in  Soot- 
land,  which  certainly  gives  rise,  as  text  writers  have 
suggested,  to  very  great  anomalies,  it  is  a  right  which 
prevails  against  the  holder  of  the  heritable  security 
also.  Now  this  is  a  very  anomalous  state  of  the  law^ 
because  it  enables  the  debtor  to  prejudice  the  riglits  of 
his  creditora  And  then  the  question  is.  How  are 
those  rights  affected  by  the  law  agent  obtaining 
adjudication  ?  When  the  law  agent  who  had  this 
demand,  having  first  constituted  his  debt,  proceeded 
next  to  the  process  of  adjudication,  there  is  no  doubt 
that  by  virtue  of  that  adjudication  and  what  subse- 
quently follows  upon  it,  viz.,  the  infeftment  and  other 
proceedings,  he  becomes  a  real  creditor  upon  the 
lands, — but  he  becomes  a  real  creditor  upon  the  lands 
not  in  virtue  of  his  lien,  but  in  virtue  of  the  proceedings 
which  he  has  instituted.  And  what  the  Court  of 
Session  has  decided  is  this,  that  the  costs  which  he 
incurred  in  making  himself  a  creditor  with  a  real 
security,  though  they  may  constitute  a  very  good 
ground  of  lien  or  retention  against  the  client  who 
employs  him,  cannot  prejudice  the  rights  of  heritable 
creditors  who  had  claims  upon  the  estate  prior  to  his 
lien.  The  Court  of  Session  held  that  there  was  no 
authority  to  warrant  any  such  extension  of  the  law — 
that  the  law  itself  is  subject  to  very  considerable 
anomalies,  and  there  being  no  precedent  for  it  they 
thought  that  it  ought  not  to  be  extended.  And  in 
that  view  of  the  case  I  entirely  concur.  That  there- 
fore disposes  of  the  first  question  as  to  the  15  5L 
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My  Lords,  the  next  question  was  as  to  whether  or 
not  these  bills  were  still  liable  to  taxation.    The  arcni- 

^         Lor4  ChamceUor's 

ment  was  that  there  must  be  an  end  to  the  time  when  ^p6^o»- 
a  solicitor's  bills  are  liable  to  taxation — that  here  the 
debt  was  constituted  a  liquid  debt  in  the  year  1835, 
and  that  from  repeated  acts,  the  particulars  of  which 
it  is  not  necessary  for  me  to  enumerate,  from  that 
time  onwards  to  the  time  of  his  death,  it  may  be 
taken  to  be  clear  that  Mr.  Cuningham  had  repeatedly 
recognized  this  as  being  a  valid  claim,  and  it  is  said 
that  it  cannot  now  be  questioned,  but  that  it  must  be 
taken  to  be  good,  and  that  it  is  not  liable  to  taxation. 
The  Court  of  Session,  however,  thought  otherwise, 
and  I  think  correctly,  because  this,  as  in  the  former 
case,  is  not  substantially  a  question  between  the  client 
and  the  law  agent,  but  between  the  heritable 
creditors  of  the  estate  of  the  client  and  the  law 
agent.  Mr.  Cimingham  did  all  that  he  could  do  to 
confirm  the  amount  of  the  debt  due  from  him  to  his 
law  agent,  to  ratify  the  finding  of  the  Sheriff  as  to 
the  amount — in  short  everything  he  eould  to  con- 
firm that  as  a  debt  due  from  him ;  but  his  acts  can- 
not prejudice  the  rights  of  those  who  had  claims 
prior  to  any  claims  that  his  acts  could  affect.  The 
Court  of  Session  held,  and  I  think  rightly  held, 
that  in  a  process  of  ranking  and  sale  of  this  nature, 
which  is  substantially  a  question  between  the  other 
creditors  holding  a  prior  heritable  security  and  the 
law  agent,  the  circumstance  that  the  client  has  chosen 
to  dispense  with  taxation  does  not  prejudice  those 
who  may  insist  upon  it,  even  after  the  lapse  of  a 
considerable  time. 

Then,  my  Lords,  the  third  question  was  one  of  this 
nature.  I  have  already  stated  to  your  Lordships  that 
Mr.  Cuningham,  the  client,' had  three  estates  :  Stone* 
law,  subject  to  large  demands  nearly  exhausting  the 
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whole  value,  the  estate  being  sold  for  1 8,500Z.,  and  the 
charge  upon  it  being  15,000Z. ;  and  he  had  two  other 
tptnioH.  estates  which  are  the  subject  of  adjudication.  And 
the  point  which  has  been  decided  by  the  Lord  Ordinary 
first,  and  approved  of  by  the  Court  of  Session,  is  this: 
That  the  law  agent  could  not  part  with  his  lien  upon 
the  one  estate  so  as  to  leave  the  lien  affecting  the 
others ;  that  having  a  lien  upon  Stonelaw  and  Ein- 
ninghouse,  and  Kegent  Street,  he  had  no  right  to  part 
with  his  lien  upon  Stonelaw,  so  as  to  leave  it  wholly 
to  affect  the  two  other  estates. 

Now,  my  Lords,  with  very  great  deference,  I  must 
say,  after  having  considered  the  case  very  fully,  I  cannot 
do  here  otherwise  than  concur  with  the  Appellants. 
I  think  that  the  Court  of  Session  have  fallen  into  a 
mis  take  as  to  what  is  called  the  doctrine  of  catholic 
securities,  which,  though  assuming  a  different  name,  is 
a  doctrine  as  perfectly  familiar  in  this  country  as  it  is 
in  Scotland  (a).  It  is  very  reasonable  that,  where  a 
creditor  has  a  claim  upon  two  funds,  he  should  take 
his  payment  mteably  out  of  those  funds,  or  if  he  takes 
it,  as  he  certainly  may,  only  out  of  one  of  them,  then 
that  he  should  assign  to  the  persons  who  are  pre- 
judiced by  that  a  portion  of  the  securities,  so  as  to  set 
the  matter  right.  That  is  the  doctrine  of  the  law  of 
Scotland,  as  well  as  of  the  law  of  England* 

But  how  does  that  apply  to  the  case  of  a  law  agent 
insisting  upon  his  lien ;  that  is  to  say,  the  right  to 
retain  his  cUent's  deeds  ?  That  is  something  totally 
different,  and  the  Judges  of  the  Court  below,  in 
deciding  this  case,  admitted  that  no  such  doctrine 


(a)  "  It  is  the  constant  equity  of  this  Court,  that  if  a  creditor  has 
two  funds,  he  shall  take  his  satisfaction  out  of  that  ftind  out  of 
which  another  creditor  has  no  lien,"  per  Lord  Hardwicke»  2  Atk. 
446.  The  marshalling  of  securities  for  the  purposes  of  justice  is 
hut  an  English  phrase  to  express  a  familiar  Scottish  opcntioii. 
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had  ever  been  propounded  or  acted  upon,  until  the         ®;*'' 
case  of  Clark  v.  Mon^iaon,    And  they  all,  in  giving      *An^j|j™  ^«" 

,,     .     .     ,  ,  .,      ,  .  1.       1       Lord  CkanceUor's 

their  judgment,  expressly  said,  that  it  was  exceedingly  opmum^ 
difficult  to  apply  the  doctrine  to  such  a  case  as  this, 
and  though  they  did  anive  at  this  conclusion,  they 
arrived  at  it  evidently  with  very,  very  great  doubt. 
And  the  Judges  in  the  present  case,  I  think,  acted 
solely,  so  far  as  authority  went,  upon  that  decision  of 
Clark  V.  Morrison, 

I  do  not  feel  myself  called  upon  to  state  it  as  my 
decided  opinion  that  that  case  of  Clark  v.  Morrison 
is  wrong.  But  I  have  no  objection  to  say,  that  I 
think  it  requires  very  great  consideration  before  it 
can  be  held  to  be  right.  What  does  it  amount  to  ?  It 
amounts  to  this,  that  where  the  client  has  several 
estates,  a  solicitor  can  never  safely  allow  him  to  sell 
any,  without  ascertaining  what  is  the  proportionate 
value  of  that  estate  to  the  others,  and  saying  to  him, 
"  You  must,  discharge  a  portion  of  your  debt  to  me 
now,  in  order  that  those  who  hereafter  may  question 
my  right  to  the  other  estates  may  have  nothing  to 
complain  o£"  That  seems  to  me  a  doctrine  so  exceed- 
ingly inconvenient,  that  unless  it  be  concluded  by  the 
most  positive  authority,  I  should  be  very  imwilling  to 
recommend  your  Lordships  to  act  upon  it. 

But  I  think  that  this  case  is  distinguishable  from 
the  case  of  Clark  v.  Morrison  upon  two  grounds,  and 
therefore  even  supposing  the  case  of  Clark  v.  Mon^ison 
to  be  rightly  decided,  still  it  would  not  govern  the 
case  now  awaiting  your  Lordships'  decision.  The 
distinctions .  are  these :  in  Clark  v.  Mor)*ison  the 
whole  estate  was  actually  under  diligence  ;  the  estate 
was  conveyed  to  a  trustee,  who  was  to  sell  the  whole 
and  to  apportion  the  proceeds  among  the  creditors 
rateably.  One  of  the  estates  was  subject  to  heavy 
burdens,  and  the  trustee  agreed,  with  the  assent  of 
all  parties,  that  the  second  creditor  upon  the  estate 
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prior  burden,  and  in  consideration  of  that  should 
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opiniom.  lease  all  his  claim  upon  the  personal  estate  ;  that  is 
to  say,  that  he  should  become  the  purchaser  of  the 
estate  upon  which  he  held  a  second  security,  taking 
the  money  due  to  him  as  the  pim^hase  money.  Then 
when  Mr.  Grieve  proceeded  to  sell  the  other  estates, 
undoubtedly  the  Court  held  that  the  solicitor,  the  law 
agent,  had  lost  his  lien  upon  the  other  estates  to  the 
extent  of  the  proportion  which  the  estate  which  had 
been  taken  by  the  other  creditor  bore  to  those  which 
then  remained  to  be  sold.  It  was  a  very  strong  de- 
cision, but  it  was  a  decision  applicable  to  the  case  only 
of  estates  that  were  actually  under  adjudication,  and 
under  process  of  ranking  and  sale. 

In  this  case,  the  ultimate  completion  of  the  sale  of 
Stonelaw  by  the  bank,  and  of  the  sale  of  Einning- 
house,  did  not  take  place  until  after  the  Appellant 
had  raised  his  summons  of  adjudication ;  yet  it  took 
place,  and  was  substantially  entirely  completed  before 
there  was  any  decree  of  adjudication.  It  had  been 
commenced  long  before  there  was  any  dispute  about 
the  payment  of  the  bills  at  aU.  Therefore  it  is  the 
simple  case  of  a  client  solvent,  at  least  apparently 
solvent  (it  was  suggested  that  he  really  was  insolvent 
for  many  years,  but  non  constat  that  he  was),  selling 
one  of  the  estates  of  which  he  was  the  owner,  and 
the  solicitor  parting  with  the  deeds  upon  the  com- 
pletion of  that  sale.  That  makes  a  most  material 
distinction  between  this  case  and  the  case  of  Clark  v. 
Mori'ison. 

But  there  is  another  distinction  which  puts  this 
case  u|)on  a  footing  different  from  that  of  Clark  v. 
Morrison,  which  is  this  ;  when  the  Bank  of  Scotland 
proceeded  to  get  this  estate  of  Stonelaw  sold,  in  order 
to  pay  themselves  out  of  the  proceeds  the  heritable 
debt  due  to  them  of  15,000?.,  they  disputed  the  right 
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of  the  Appellant  to  hold  these  deeds  against  them  at 
all :  for  when  they  took  the  security,  they  took  it  with 
an  assignation  of  all  the  rights  and  deeds,  and  they  optnum. 
had  the  rights  and  deeds  in  their  actual  custody  and 
possession.  That  was  prior  to  the  purchase  of  the 
property  by  Mr.  Cuningham,  and  when  Mr.  Cuning- 
ham  purchased,  the  vendors  borrowed  the  deeds  from 
the  bank  and  gave  a  receipt,  saying  that  they  had 
borrowed  them,  and  that  they  promised  to  return  them 
on  demand.  Now  the  Appellant  contended  that  he 
was  not  a  party  to  that,  and  that  consequently  when 
the  deeds  came  into  the  hands  of  liis  client  Mr.  Cun- 
ingham, the  purchaser,  he  was  entitled  to  hold  them 
Against  the  bank.  The  bank  said  that  he  was 
cognizant  of  it,  and  a  great  deal  of  discussion  took 
place,  which  was  protracted  through  several  years,  as 
to  whether  the  Appellant  had  any  lien  at  all  upon 
those  deeds,  or  whether  they  had  not  been  fraudulently 
or  surreptitiously  obtained  from  the  bank,  so  as  to  get 
fix>m  them  deeds  which  they  were  entitled  to  hold,  and 
which  they  parted  with  only  for  a  limited  purpose. 
Before  the  matter  was  completed,  however,  the  bank 
said  that  they  were  not  willing  to  protract  the  litiga- 
tion any  further,  and  that  they  would  give  the  sum  or 
425{.  towards  the  discharge  of  the  lien,  which  altogether 
amounted  to  6121,  128.  7d.  With  that  offer  the 
Appellant  was  perfectly  ready  to  close,  and  the  425{. 
was  actually  paid. 

Now  to  say  that  where  a  solicitor  has  a  lien  for 
612Z.  129.  7d.  in  respect  of  his  costs  upon  all  the  deeds 
of  his  client,  upon  the  client  wishing  to  sell  one  of  his 
estates,  the  solicitor  must  not  part  with  the  deeds 
without  being  paid  in  the  exact  proportion  of  the 
value  of  the  estate  sold  to  the  other  estates,  would  be 
carrying  the  doctrine  to  a  length  which  unquestionably 
the  case  of  Clark  v.  Morrison  does  not  justify. 
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®J^^  In  my  opinion,  therefore,  iJie  Lord  Ordinary  first, 

BAHAifiTAL.     ^^^  ^j^^  CouTt  of  ScssIon  afterwards,   came  to  an 

Lord  CkanceUor*t  ,  i  i  •     ^    «     j« 

opinion.  eiToneous  conclusion  m  respect  to  the  third  finding. 
I  think  that  there  was  nothing  in  what  passed  between 
the  Appellant  and  the  bank,  upon  the  sale  of  the 
Stonelaw  estate,  which  prevented  him  (after  giving 
credit  for  the  425Z.)  &om  asserting  to  the  full  extent 
his  security,  his  claim  against  the  proceeds  of  the  other 
two  estates. 

The  only  remaining  point  in  this  case  lies  in 
a  very  narrow  compass — that  is,  the  proposition  of 
Miss  Cuningham,  who  disputes  the  claim  of  the  Ap- 
pellant to  any  lien  against  her,  upon  a  ground  which 
I  think  the  Court  of  Session  was  perfectly  right  in 
sustaining  in  point  of  law,  if  the  facts  had  warranted 
the  application  of  it.  What  the  Court  decided  was 
tliis,  that  where  there  is  a  borrower  and  a  lender, 
and  the  solicitor  for  the  borrower  acts  as  solicitor  for 
both  parties,  he,  preparing  the  securityfor  the  lender 
at  the  expense,  as  will  ordinarily  be  the  case,  of  the 
borrower,  if  he  has  any  demand  upon  the  title  deeds 
which  belong  to  the  borrower  and  affect  his  security, 
he  is  bound  to  disclose  that  tad  to  him,  because 
otherwise  he  is  deceiving  his  own  client  by  leading 
the  lender,  who  is  as  much  his  client  as  the  borrower, 
to  suppose  that  he  is  giving  him  the  security  of  the 
estate  free  fi*om  any  lien  on  his  part,  whereas  in  truth 
he  afterwards  sets  up  a  right  of  retention  against  him. 
The  Court  of  Session  held  that  nothing  was  more 
dangerous  than  to  allow  transactions  of  this  sort ;  and 
that  where  the  same  law  agent  acts  for  parties  who 
have  conflicting  interests,  the  law  must  always  be 
taken  most  strongly  against  him ;  and  consequently 
they  held  in  this  case  that  there  was  a  personal 
exception  against  the  Appellant  setting  up  this  lien 
against  Miss  Cuningham. 
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My  Lords,  as  regards  the  law  there  laid  down,  I  ^^^ 
entirely  concur  in  the  judgment  of  the  Lord  Ordinary  °*^^"  *■• 
and  of  the  Court  of  Session  afterwards.  But,  upon  ophttom. 
looking  attentively  to  the  case,  I  cannot  discover  the 
least  trace  that  Mr.  Gray  acted  in  any  respect  what- 
ever as  the  law  agent  of  Miss  Cuningham.  The 
proceedings  here  are  in  the  nature  of  what  we  should 
call  in  this  country  a  demurrer.  There  is  no  evidence 
gone  into^  except  some  letters  which  J  shall  allude  to 
presently.  Miss  Cuningham  says  that  Mr.  Gray 
acted  as  her  agent ;  he  denies  that ;  he  states  that  he 
never  saw  Miss  Cuningham  in  his  life ;  Miss  Cun- 
ingham says  that  he  acted  as  her  agent,  communica* 
ting  with  her  through  a  nephew,  a  son  of  Mr.  Cuning- 
ham's  ;  that  is  entirely  denied ;  the  transaction  looks 
to  me  very  much  more  like  that  which  the  Appellant 
represents  it  than  that  which  Miss  Cuningham's 
advisers  represent  it.  Because  this  was  no  loan  of 
money ;  Miss  Cuningham  was  the  creditor  of  her 
brother  upon  a  bill  or  a  note,  or  some  transaction  of 
that  sort  (I  suppose  some  family  arrangement) ;  and 
Mr.  Cuningham  had,  whether  at  her  instance  or  not 
is  immaterial,  agreed  that  he  would  give  her  a  real 
security  for  the  amount  he  owed^  500L  due  to  herself, 
and  2002.  to  some  person  for  whom  she  was  trustee, 
making  in  all  7002. 

The  printed  case  now  before  your  Lordships  does 
not  disclose  the  fact^  but  we  have  had  handed  to  us 
the  print  as  it  was  before  the  Court  of  Session  in 
Scotland,  and  by  that  print  it  appears  that  a  corre- 
spondence took  place,  in  which  Mr.  Cuningham 
always  treated  this  as  a  transaction  in  which  he,  and 
he  alone,  was  concerned ;  I  say  he  alone,  because  there 
is  no  allusion  to  anybody  else  ;  the  bill  of  costs  was 
brought  in  to  him ;  he  complained  of  delay  and  neglect 
on  the  part  of  (he  agent,  Mr.  Gray,  who  managed  this 
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grat         busmess.    Mr.  Gray  takes  offence  atthat,  an  d  writes 

gkaramral.   tQ  gay  that  Mr.  Caningham  is  charging  him  veiy 

^"^^SS^f^*  unfidrly,  that  he  has  done  exactly  what  Mr.  Cnning- 

ham  has  told  him  to  do^  and  he  points  out  how  he  had 
strictly  complied  with  his  commands. 

That  being  so,  the  fSacts  upon  which  the  law  appHed 
by  the  Ck)nrt  of  Session  rested,  entirely  &iled  in  thii 
case.  There  is  no  evidence  that  Mr.  Gray  ever  under- 
took to  act  as  agent  for  Miss  Cuningham,  and  conse- 
quently the  application  of  the  law  is  not  warranted  by 
the  facts  of  this  case. 

The  result^  therefore,  my  Lords,  is  that  I  shall  move 
your,  Lordships  as  to  the  two  first  findings^  to  dismiss 
the  appeal,  and  as  to  the  rest  of  the  case,  to  declare 
that  the  Appellant's  right  of  retention  of  the  title 
deeds  of  Kinninghouse  and  R^ent  Street  Glasgow, 
was  not  affected  by  reason  of  his  having  parted  with 
the  title  deeds  of  Stonelaw;  and  to  declare  further, 
that  the  Appellant  was  not  barred  by  any  personal 
exception  from  insisting  on  his  right  Of  retention 
against  Miss  Cuningham's  claim  on  her  bond  for 
700Z. ;  and  with  this  declaration,  I  recommend  that 
we  remit  the  case  to  the  Court  of  Session. 

Ordered  and  adjudged  accordingly. 
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THE  CALEDONIAN  RAILWAY  COMPANY,  Appellants. 
SPROT  (of  Garnkirk),         .        .        •        »    Respondent. 

Conveyance  of  land  toaBailway  Company^  with  reservation  ^afrk^k  ci*, 
of  minerals— Right  of  the  Company  to  subjacent  and  ''^^j!^'^^^' 
adjacent  support. — A  conveyance  of  land  to  a  Railway 
Company,  for  the  purposes  of  the  line,  gives  a  right  by 
implication  to  all  reasonable  subjacent  and  adjacent  sup- 
port connected  with  the  subject-matter  of  the  conveyance; 
and  therefore,  although,  in  the  conveyance  to  the  Railway 
Company,  the  minerals  are  reserved,  the  grantor  is  not 

'  entitled  to  work  them,  even  under  his  own  land,  in  any 
manner  calculated  to  endanger  the  railway. 

On  the  same  principle,  if  the  owner  of  a  house  conveys  the 
upper  story,  reserving  all  below,  the  purchaser  will  be 
entitled,  on  general  principles,  without  stipulation,  to 
prevent  any  damage  to  the  walls  underneath* 

But  if  I  grant  a  meadow  to  A,  for  grazing  purposes, 
retaining  the  minerals  and  the  adjacent  land,  and  if  A, 
having  no  warranty  against  subsidence,  thinks  fit  to  build 
a  house  on  the  edge  of  the  meadow,  and  the  house  falls, 
he  is  without  remedy  against  me,  and  has  himself  alone 
to  blame  for  the  consequences. 

If,  however,  the  grant  were  made  expressly  for  building 
purposes,  there  would  then  be  an  implied  warranty  of 
support,  both  subjacent  and  adjacent. 

In  the  case  of  a  grant  to  a  Railway  Company  for  the 
purposes  of  the  railway,  if  the  line  which  divides  the  land 
granted  from  the  land  retained  traverses  a  quarry,  it 
may  be  that  no  adjacent  support  is  necessary,  and  that 
the  grantor  may  dig  or  remove  the  whole  contiguous  soil. 

But  if  the  dividing  line  traverses  a  bog,  or  a  bed  of  sand, 
it  will  be  incumbent  on  the  grantor  to  leave  untouched 
such  an  intervening  measure  of  lateral  support  as  will 
prevent  any  part  of  the  land  granted  from  retreating. 
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thk  calbdojii4!«       The  decision  appealed  fix)m  was  by  the  First  Divi- 

Railwat  Com-  ^^  "  ^ 

FA^NT         gjQjj  Qf  ^^  Court  of  Session,  recalling  an  interlocutor 
(or  olftNMKK).    of  the  late  Lord  Bwadrentw/n. 

Sir  Fitzroy  Kelly  and  Mr.  Roll  for  the  Appellants. 

The  Solicitor  Oeneral  (a)  and  Mr.  Rov/ndell  Palmer 
for  the  Respondents. 

The  question  was  one  which  turned  very  much  on 
the  construction  of  special  clauses  in  Railway  Acts ; 
which  are  very  fully  set  forth  in  the  following  opinion 
delivered  in  writing  by — 

Lard  CkanetUoTt         The  LORD  CHANCELLOR  (V)  \ 

My  Lords,  it  appears  that  Mr.  Sprot,  by  a  deed  of 
conveyance  dated  the  12th  of  December  1834,  con- 
veyed to  the  original  Gamkirk  Company  the  portion 
of  his  land  required  for  the  line  of  the  Company,  in 
consideration  of  a  sum  of  money  agreed  on  as  a  pricey 
and  then  paid  to  him.  The  conveyance  was  expressly 
made  for  the  purpose  of  the  land  conveyed  being  used 
as  a  railway.  He,  however,  reserved  all  mines  under 
the  land  so  conveyed,  with  full  liberty  to  win  and 
work  the  minerals  ;  and  independently  of  any  Farlia* 
mentary  enactment,  the  effect  of  that  conveyance  was 
to  convey  the  land  to  be  covered  by  the  railway  to  the 
Company,  together  with  a  right  to  all  reasonable  sub- 
jacent and  adjacent  support ;  a  right  to  such  support 
being  a  right  necessarily  connected  with  the  subject- 
matter  of  the  grant. 

If  the  owner  of  a  house  were  to  convey  the  upper 
story  to  a  purchaser,  reserving  all  below  the  upper 
story,  such  purchaser  would  on  general  principles  have 
a  right  to  prevent  the  owner  of  the  lower  stories  from 
interfering  with  the  walls  and  beams  upon  which  the 
upper  story  rests,  so  as  to  prevent  them  from  affording 
proper  support. 

(a)  Sir  R.  BetheU.  (6)  Lord  Cranworth. 
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The  same  principle  applies  to  the  case  of  adjacent  '^bIu.H^^cS^ 
support,  so  fistr,  at  all  events,  as  to  prevent  a  person         'tf* 
who  has  granted  a  part  of  his  land  from  so  dealing    (<>'  gamiwbk). 
with  that  which  he  retains,  as  to  cause  that  which  he  ^^*'<^,SS^*^'' 
has  granted  to  sink  or  fall. 

How  far  such  adjacent  support  must  extend  is  a 
question  which  in  each  particular  case  will  depend  on 
its  own  special  circumstances.  If  the  line,  dividing 
that  which  is  granted  from  that  which  is  retained, 
traverses  a  quarry  of  hard  stone  or  marble,  it  may  be 
that  no  adjacent  support  at  all  is  necessary.  If,  on  the 
other  hand,  it  traverses  a  bed  of  sand,  or  a  marsh,  or 
a  loose  gravelly  soil,  it  may  be  that  a  considerable 
breadth  of  support  is  necessary  to  prevent  the  land 
granted  from  falling  away  upon  the  soil  of  what  is 
retained.  Again,  if  the  surface  of  the  land  granted  is 
merely  a  common  meadow,  or  a  ploughed  field,  the 
necessity  for  support  will  probably  be  much  less  than 
if  it  were  covered  with  bidldings  or  trees.  And  it 
must  ftirther  be  observed  that  all  which  a  grantor  can 
reasonably  be  considered  to  grant,  or  warrant,  is  such  a 
measure  of  support  subjacent  and  adjacent  as  is  neces- 
sary for  the  land  in  its  condition  at  the  time  of  the 
grant,  or  in  the  state  for  the  purpose  of  putting  it  into 
which  the  grant  is  made.  Thus,  if  I  grant  a  meadow 
to  another,  retaining  both  the  minerals  under  it  and 
also  the  adjoining  lands,  I  am  bound  so  to  work  my 
mines  and  to  dig  my  adjoining  lands  as  not  to  cause 
the  meadow  to  sink  or  to  fall  over.  But  if  I  do  this, 
and  the  grantee  thinks  fit  to  build  a  house  on  the  edg6 
of  the  land  he  has  acquired,  he  cannot  complain  of  my 
workings  or  diggings,  if  by  reason  of  the  additional 
weight  he  has  put  on  the  land  they  cause  his  house  to 
falL  If  indeed  the  grant  is  made  expressly  to  enable 
the  grantee  to  build  his  house  on  the  l&nd  granted, 
then  there  is  an  implied  warranty  of  support  sub- 
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Lor*  CkmneeUar't 


^SSSJScSu^  j<^<^^i^t  and  adjacent  as  if  the  house  had  already 
'tr^         existed. 

Stbot 

(ov  GAiunuBK).  Applying  these  principles  to  the  case  now  hefore 
your  Lordships^  it  is  clear  that  by  the  effect  of  the 
conveyance  of  the  12th  of  December  1834,  the  Gam- 
kirk  Company  acquired  a  right  to  the  sor&ee  of  tbe 
ground  traversed  by  the  railway,  (so  &r  as  ooucenB 
the  part  of  it  now  in  question,)  together  with  a  rig^ 
as  against  Mr.  Sprot  to  such  subjacent  and  adjacent 
support  as  was  necessary  for  enabling  them  to  maintain 
and  work  a  railway. 

The  conveyance  .by  Mr.  Sprot  is  in  thc^fse  terms  :— 

I,  Mark  Sprot,  Esquire,  of  Garnldrk,  considering  that  in  Ae 
year  1826  by  Act  of  Parliament  /th  George  4A,  chapter  103, ths 
Gamkirk  and  Glasgow  Railway  Company  was  incorporated;  and  tint 
it  was  agreed  betwixt  me  and  the  Committee  of  Ph))iriietan  of  lad 
railway,  that  the  value  of  the  land  belonging  to  me  ta  be  oocnpied 
by  sud  railway,  as  well  as  all  damages  done  to  my  property,  iboold 
be  ascertained  by  David  Leighton,  their  f&ctor;  tiiilt  the  Ri3ff^ 
Conipany  having  in  the  year  1827  commenced  making  aaidttihnpf. 
''And  in  consideration  of  the  foivsaid  sum  of  379/.  (a),  being  the 
specific  and  agreed  on  value  of  the  land  hereby  conreyted,  1,  ttifl 
said  Mark  Sprot,  do  by  these  presents  grant  and  convey  to  die 
said  Company  of  Proprietors,  but  always  for  the  said  railwif  tad 
works  thereto  belcmging,  and>  no  otherwise»  all  and  whole  iiid 
portion  of  my  estate,"  (described  so  and  so,}  and  I  hereby  wantat 
this  conveyance  at  all  hands  and  against  all  mortals  as  law  will, 
reserving  always  to  me  and  my  h&nn  and  eucceaaors  the  vhob 
mines  and  minerals  of  whatsoever  deaoription  within  the  said  )Mak 
hereby  conveyed,  and  full  power  and  liberty  to  us  or  any  pcnoa 
or  persons  authorized  by  us  to  search  for,  work,  inn,  and  cany 
away  the  same  and  to  make  aqueducts,  &o. 

At  the  time  when  the  conveyance  was  made  three 
Acts  had  passed,  namely,  the  original  Act  7th  Qeotp 
the  4th,  chapter  103,  and  two  amending  Acts,  namdy, 
7th  and  8ih  George  4th,  chapter  88,  and  11th  Gecnge 
the  4th,  chapter  126 ;  the  two  latter,  howeveri  do 
not  affect  the  present  question,  and  may  therefore  be 
disregarded* 

(a)  The  original  purchase  monqr  was  only  37iML 
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The  llth  section  of  the  orifidnal  Act  is  that  which  TraCAurooMuii 

^  Hailway  Com.. 

relates  to  the  conveyance  of  land  to  the  Company,  the         'JJ^ 
reservation  of  mines,  and  the  restrictions  on  their    (oroAutniK). 
working.     It  is  in  these  terms  :—  ^^^,222?**^' 

That  all  and  every  body  or  bodies  politic,  and  any  other  owner 
or  owners,  tod  the  occupier  or  occU|iiers  of  any  lands  or  olher 
heritages  through,  in,  or  upon  whieh  the  said  .railw0{f .  ahril  be 
made,  may  accept  and  receive  satisfaction  for  the  value  of  such 
lands  and  heritages,  and  for  the  damages  to  be  sustained  by  making 
and  completing  the  said  works  in  gross  soifis;  provided  atwsys, 
that  notwithstanding  anything  herein  ^contain^dyit  shi^l  be.  lawful 
and  competent  to  any  proprietor  or  proprietors  whose  lands  are 
hereby  authorized  to  be  taken  to  reserve  and  except  from  the 
bargain  or  sale'  to  the  said  Company  the  whole  minerals  in  the 
aaid  lands,  fpr,  and  to, his  or  h^  own  proper  ,use  j^d  behpof«^  and 
the  said  Cpmpany  sh^  have  no  ri^rht  of  property  of  or  in  such 
minerals  which  any  proprietor  or  proprietors  may  desire  to  be 
reserved  as  aforesaid ;  Jbut  pirovided  always  further^  nevartheleps, 
that  it  shall  p^  w)  ficc^untibe  ,la\yful  or  .i^^tlxe  po^er  of  ^y 
such  proprietor  to,  wprk,  win,,  or  awiiy  take  wy  of  the^  ^aid 
zninerals  without  giving  previous  good  and  si;Mcien^  security  ,to 
the  said  Company,  for  fdl  damages,,  inteixuption  of>  traffic,  |md 
other  injury  .which  may  t)^jeiu:)^,,in  any  >irsiy,^i^t  to  .t^e-said 
.  underta)ung  or  the /said  Con^pany.      ,,  ^^       ^i .  ^ 

The  first  observation  which  occurs  on  ttiis  section 
i^,  that  thotigh  under  its  proyisio&S(Vi,lid  cither  elftuses 
in  the  Act,  fc  Sprof  might  liaVe.  b^feii  Cdlii'peBiBd'.to 
fiell  the  land  in  question  to  the  Company,  yet  wh^n 
by  fkrrangem^nt'betr^een  him^and  the  Company <dt 
wa6  settled  what  should  be  th6  price  p«tid;  ahd  the 
conveyance  is  made  accordingly,  the  effect  •  xxf  ,the 
transaction,  so  far  as  relates  to  the  conveyance  of  the 
land  anil  the  rights  acquired  under  it,  must  depend  on 
the  terms  of  the  deed,  subject  only  to  the  provision 
in  the  clause  regulating  or  restricting  th6  nglit  of 
working  the  mines. 

iy  virtue  of  the  conveyance  the  Company  acquired 
"by  grant  from  Mr.  Sprot  an  absolute  right  to  the 
surface  of  the  land,  and  by  implication  a  further  right 
to  such  subjacent  and  adjacent  support  as  was  neces- 
sary, taking  into  account  the  purpose  to  which  the 
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^FuitiScJIi"  ^^^  ^*®  ^  ^  P^*-     ^-  Sprot,  on  the  other  hand, 

^^T^         retained  his  former  right  of  working  the  mines,  snbject 

(oy  OiuwMEE).    to   the  ri^ts  which  he  had  impliedly  granted  of 

^flSw5S!"^'  subjacent  and  adjacent  support,  and  subject  also  to 

the  statutory  restriction  in  the  eleventh  clause,  pre- 
venting him  from  working  the  mines  under  the  land 
conveyed  without  first  giving  to  the  Company  good 
and  sufficient  security  for  all  damage  which  might 
accrue  to  it  from  such  working. 

Such  would  certainly  have  been  rights  of  parties  if 
no  further  Acts  of  Parliament  had  passed.  If  while 
these  original  Acts  and  no  others  were  in  force, 
Mr.  Sprot  had  proceeded  to  work  the  mines,  he  might 
have  been  restrained  from  any  working  of  the  minerals, 
whether  under  the  line  of  railway  or  nnder  adjoining 
lands,  which  should  interfere  with  the  due  support  of 
the  line,  because  by  so  working  he  would  be  acting  in 
violation  of  his  own  implied  grant,  or  warranty,  of 
reasonable  subjacent  and  adjacent  support ;  and  fur- 
ther, he  would  have  been  bound,  before  he  worked  at 
aU  under  the  land  conveyed  for  the  railway,  to  give 
the  security  required  by  the  statute. 

Beliance  was  placed  in  the  argument  on  the  89th 
section.  It  was  argued  that  the  inability  to  win  the 
minerals  by  reason  of  the  danger  which  would  be 
thereby  occasioned  to  the  railway  was  a  damage  to 
Mr.  Sprot,  for  which  no  remedy  is  provided  by  t-he 
Act,  and  so  was  within  the  provisions  of  the  89th 
section,  which  is  in  these  terms  : — 

lliat  if  at  any  time  or  times  hereafter  any  person  shall  sustain 
any  damage  in  his,  her,  or  their  lands,  tenements,  heritages,  or 
property,  hy  reason  of  the  execution  of  any  of  the  powers  hereby 
given,  and  for  which  no  remedy  is  herein-before  provided,  then, 
and  in  every  such  case,  the  recompense  or  satisfaction  for  sodi 
damage  shaU  from  time  to  time  be  settled  and  atcertamed  ni  mttk 
manner  as  herein-before  directed  in  reject  of  any  other  recon^penci 
or  satirfaction  hereinbefore  mentioned, 

I  think  the  argument  arising  out  of  that  section  is 
untenable.    The  damage  complained  of  is  a  damage 
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arising  solely  from  the  fact  that  Mr.  Sprot,  by  his  ''SSSS^olIf 
conveyance,  impliedly  bound  himself  to  secure  to  the  '^ 
Company  adequate  subjacent  and  adjacent  support.  (o»  oabmmm). 
He  incurred  that  obligation  by  the  mere  fact  of  the  ^^^^SSSS!^* 
conveyance.  He  was  not  bound  to  convey  at  all  till 
he  had  taken  the  steps  pointed  out  by. the  statute  for 
having  it  ascertained  what  was  the  siun  which  he 
ought  to  receive  as  the  price  of  hia  conveyance,  in- 
cluding consequential  damage.  In  calculating  that 
sum,  the  circumstance  that  he  was  to  convey  not 
merely  the  soil  of  the  line  upon  which  the  railway 
was  to  be  formed^  but  also  impliedly  a  right  in  his 
disponees  to  have  subjacent  and  adjacent  support  for 
the  land  disponed,  must  necessarily  have  been  taken 
into  account ;  and  when  in  afterwards  proceeding  to 
work  the  mines,  he  finds  that  he  cannot  win  the 
mineralB,  because  in  so  doing  he  would  be  interfering 
with  the  necessary  support  of  the  line  of  railway,  he 
has  no  more  right  to  complain  than  he  would  have 
had,  if  he  had  found  that  to  work  the  mines  effectually 
it  woidd  be  necessary  to  sink  a  shaft  in  some  portion 
of  the  line  of  railway,  that  is,  in  the  land  actually 
conveyed.  This  conveyance  operates  to  deprive  him 
of  his  right  to  disturb  the  lateral  and  interior  support^ 
in  the  same  way  as  it  prevents  him  from  interfering 
with  the  surface  itself  of  the  land  conveyed.  The 
89th  section  therefore  is  inapplicable,  because  the 
damage  of  which  Mr  Sprot  complains  is  a  damage 
arising,  not  by  reason  of  the  execution  by  the  Com- 
pany of  the  powers  given  to  them  by  the  Act,  but  by 
reason  of  his  having  under  his  conveyance  impliedly 
bound  himself  to  secure  to  the  Company  adequate 
support  to  the  line  of  railway,  or  rather,  perhaps, 
having  negatively  undertaken  not  to  interfere  by  his 
acts  with  such  support 

This  being  so,  the  only  further  question  is  as  to  the 
effect  of  the  subsequent  Acts  of  Parliament ;  do  they 
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^?4ScS?*  ^^  ^^  *^®7  ^^*  *^*®^  *^®  rights  which  if  no  such  Acb 
'^^         had  passed,  the  Company  would  have  possessed  under 

(ofQAKHMEE).    the  original  Act  ?  I  will  refer  to  the  several  Acts  in 

^'i^Slt^'  the  order  of  their  dates. 

The  first  Act  which  passed  after  the  conveyance 
was  that  or  the  1st  and  2nd  of  Victoria^  chapter  60.  It 
in  no  respecv  touched  the  question  as  to  the  rights  of 
Mr.  Sprot  and  of  the  Company  in  req)ectof  the  mines. 
.  The  next  Act  was  that  passed  in  1844,  the  7th  and 
8th  Victoria,  chapter  87.  By  that  Act,  after  reciting 
that  the  railway  had  been  completed  and  opened  to 
.  the  pubUo,  and  had  proved  of  great  public  and  local 
advantage,  and  that  its  utility  would  be .  increased  if 
the  Company  were  authorized  to  make. two  >extensioDS 
of  the  railway,  it  is  enacted  that  the  fonner  Acts  shall 
be  in  force  for  carrying  the  provisions  of  that  Act  into 
execution.  The  name  of  the  railway  is  then  changed, 
the  Act  providing  that  it  shall  thereafter  be  called  the 
Glasgow,  Qamkirk,  and  Coatbridge  Railway,  this 
new  name  having  been  adopted  with  reference  to.  the 
^extension  of  the  line  then  already  made  or  in  progress. 
The  usual  powers  are  then  given  for  enabling  the 
Company  to  purchase  lands  and  execute  the  necesseiy 
works  for  the  two  new  branch  lines ;  and  amoi^  the 
provisions  relative  to  the  mode  in  which  the  works  are 
to  be  executed  are  five  clauses  having  for  their  object 
the  regulating  of  the  working  of  mine8<  under  or  con- 
tiguous to  the  lines.  Those  clauses  are  numbered  84, 
85,  86,  87,  and  88  ;  the  first  of  these,,  the  84th  seoiion, 
says, — 

For  the  purpose  of  protecting  the  nulway.  and. works  fiom 
danger  to  be  apprehended  from  the  working  of  any  mines,  either 
under  or  closely  adjoining  the  railway,  be  it  enacted,  that  if  the 
owner,  lessee,  or  occupier  of  any  mines  or  minerah  lyinft  ^uider  ^ 
railway  or  any  of  the  works  connected  therewith,  or  within  forty 
yards  therefrom,  be  desirous  of  working  the  same,  such  owner^ 
lessee,  or  occupier  shall  give  to  the  Company  notice  in  writing  of 
his  intention  so  to  do  thirty  days  before  the  commmoemait  of 
working,  and  upon  the  receipt  of  such  notice,  it  shall  be  lawfiil  tat 
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ih»  Company  to  cause  sach  zmnes 'to  l>e  inspeeted bj  any  person   TncaummAm 
appointed  by  them  for  the  purpose,  and  if  it  appear  to  the  Company  rkmt 

that  the  working  of  such  mines  or  minerals  are  likely  to  damage  e^^loT 

the  works  of  the  raUWay,  and  if  the  Cbmpanjr  be  willitig  to  malca    (•'0*wm««)- 
compensation  for  such  mines  to  such,  owner,  lessee,  or  oocupior  ^*'^^23Kf**'' 
thereof^  then  he  shall  qpt  work  or  get  the  same  r  and  if  the  Com- 
|Any  and  such  owner  do  not  agree  as  to  the  amount  of  such  com- 
^)en8^oti,  tb«  bame  shall  be  settle  a«  m  6ther  cases  of  disputed 
oompens^tioa^'   .  .   •  ■  .  > 

-  »By^  the  85th  -otiatise  it  is  enacted,  thai  if  tWCoM- 

panjr  be  lUnwiHing  to  parchase,  the^ownevmay  t^ork 
the minesj ' I .  .•■■/.  .  \        r   •.•   .j..,"  ,.-.:      .;,- 

'  By  tbe  BOthsectiQii,  in  order  to  prevent  the  ^  minieB 
being*  irorked  'in  sach  a  way '  as  io  damage :  the  railway^ 
it  is  enacted^  that!  the  Railway  Oompany  may^iDfaeraaid 
-inspect  the  mineS'after  giving  i\renty(-four  boors  xiotioe 
>in '  wriiiiig,  and  pawem  are  givem  tx>  enable  them  to 
•make  propev  8upp(»rt8^  if*  eup^rts  are  wahted,  land*  to 
meksminiii^  cominmneatiion&       ":.      '  i       •!<    >:•  • '.. 

i. The  object' of  these  daoses' «iay.> be  stated >4o  be,  ' 

-first,  ta  /com^l  all  <ywiieifs  of  amines  near' tbe^raflway 
to  give  notide  t6  the:  Gbmpany  *  befixre  "they  begin  to 
work  them,  and  to  enablei  ihe  Oompany;  if  >they  •  think 
nfit,  to  previQit  such  working  ^bypurohasiiig  the*  minite 
£r(Hn  the  owner,  (m:  rather  by  compensating,  him*  for 
biB  los»  in  not  wcHrking  them ;  and,  secondly,  to  compel 
the  owner  of  the  mines,  if  th&  Company  do  not  pviif- 
ohase,  to  woork  them  in  a  proper  manner,  not  to  damage 
the  railway  by  improper  working ;  and  the  Act  then 
gives  powers  to  the  ^omp«iy,i  enabling  them^  to  asosr- 
tain  iliat  mo  improper  workings ;are  in: ptogress*''    k.c 

With  reference  to  these  enactments  it  was  oon- 
tended,  on  the  part  of  the  Appellants^' that  they  did 
not  apply  t6  the  original  railway,  but  only  to  the 
new  extension  lines  .^.utborized  by  the  Act  in  wbich 
the  clanses  are  found. 

The  Respondent,  on  the  other  hand,  argued  that  the 
enactments  are  general  and  applicable  to  tbe  whole 
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^twi?co2J"  railway,  including  as  well  the  original  as  the  faranoh 
V.  lines. 

Stbot 

(or(UMtKiE«3.  Ij^  the  view  which  I  take  of  this  case,  it  is  immft- 
^''^(SkSS^'  terial  which  of  these  constructions  is  correct.     For, 

assuming  the  Respondent  to  be  rights  and  that  these 
clauses  apply  to  the  whole  line,  and  so  to  the  mines  of 
Mr.  Sprot  under  and  contiguous  to  the  railway,  still 
they  cannot  interfere  with  the  pre-existing  rights  of 
the  Company,  which  they  had  acquired  ten  years 
before  this  last  Act  became  law. 

Under  the  conveyance  from  Mr.  Sprot,  the  Com- 
pany had  acquired  by  purchase  a  right  as  against 
Mr.  Sprot,  to  have  adjacent  and  subjacent  support  to 
their  railway.  The  effect  of  the  mining  clauses  in 
the  Act  of  1844!  was  not  to  deprive  the  Company  of 
the  rights  they  had  thus  purchased,  but  to  prevent 
Mr.  Sprot  from  working  his  mines  without  first  giving 
the  Company  the  option  of  stopping  the  working  by 
compensating  him.  When  they  refuse  to  exercise 
that  option,  Mr.  Sprot  has  the  same  right  of  working 
his  mines  which  he  had  before;  that  is,  a  right  to  work 
them,  not  interfering  with  the  support  of  the  railway. 

It  is  true  the  85th  section  enacts,  that  if  the 
Company  do  not  exercise  the  option  given  by  the 
Act,  the  mine-owner  may  work  his  mines  in  the 
manner  proper  and  necessary  for  the  beneficial  work- 
ing thereof  But  all  this  must  have  reference  to  the 
existing  rights  of  the  mine-owner  and  of  the  Company. 
The  legislature  certainly  did  not  intend  to  give  to  the 
mine-owner  as  against  the  Company  rights  which  he 
had  previously  sold  to  them ;  and  when  the  Act  of 
1844  passed,  Mr.  Sprot  had  no  right  to  work  his 
mines  in  any  way  which  would  interfere  with  the 
security  of  the  railway. 

So  also  as  to  the  clause  in  section  11  of  the  original 
Act,  whereby  the  owner  of  the  reserved  mines  under 
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the  land  conveyed  is  restrained  firom  working  at  all   '^^S£w'Scok* 
until  he  has  given  security  to  the  Company,  I  see  '*^ 

nothing  in  the  Act  of  IS^i  to  prejudice  that  right,    (of  gabwm«k). 
The  mining  clauses  in  that  Act  must  all  be  read  with  ^^^**^«q2SS!*^' 
reference  to  the  rights  of  the  mine-owner  and  the 
Company  such  as  they  existed  when  the  Act  passed* 

The  only  other  Act  affecting  the  railway  which 
passed  previously  to  the  General  Railway  Consolida- 
tion Act  was  a  short  Act,  which  received  the  Royal 
Assent  on  the  30th  of  June  1845,  the  8th  and  9th 
Victoria,  chapter  31,  whereby  the  Company  was  em- 
powered to  alter  the  gauge  of  the  railway,  but  it  did 
not  affect  the  question  of  mines. 

Three  weeks  after  the  passing  of  that  Act,  that  is, 
on  the  21st  of  July  1845,  the  General  Scotch  Railway 
Consolidation  Act,  the  8th  and  9th  Victoria,  chapter 
33,  received  the  Royal  Assent.  The  provisions  of  that 
Act  relative  to  the  working  of  mines  are  nearly  the 
same  with  those  contained  in  the  Local  Act  of  1844, 
to  which  I  have  already  adverted.  It  is  immaterial 
to  consider  them  in  detail.  In  fSaiCt,  they  were  inap- 
plicable to  the  rights  of  parties  under  prior  Acts,  the 
General  Acts  being  expressly  confined  to  Acts  to  be 
afterwards  passed. 

Ten  days  after  the  passing  of  the  General  Scotch 
Act,  that  is,  on  the  31st  of  July  1845,  the  Caledonian 
Railway  Company  obtained  their  Act,  the  8th  and 
9th  Victoria,  chapter  162.  The  General  Act  was  in- 
corporated in  the  Caledonian  Act,  and  would  therefore 
r^ulate  the  mode  in  which  mines  under,  or  contiguous 
to,  that  line  of  railway  should  be  dealt  with. 

The  only  other  Act  affecting  the  question  now  in 
discussion  is  the  Act  of  1846,  under  which  the  Glasgow, 
Gamkirk,  and  Coatbridge  Railway  was  sold  to,  and 
became  incorporated  with,  the  Caledonian  Railway* 
By  that  Act,  the  9th  and  10th  Victoria,  chapter  329, 
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^Si^^HtcSSIl'   it  was  enacted  that  the  Glasgow,  Gamkirk,  and  Coat- 
»•  bridge  Railway,  with  all  its  lands,  powers,  and  privi- 

(or  OkWEOM).  leges,  with  the  benefit  of  all  contracts  relating  thereto, 
iipMm.  should,  on  the  execution  of  a  deed  of  conveyance 
under  the  seal  of  the  said  Company,  which  convey- 
ance has  since  been  duly  executed,  be  vested  in  and 
belong  to  the  Caledonian  Company  for  their  absolute 
benefit. 

The  effect  of  this  was  merely  to  put  the  Caledonian 
Company  in  the  place  of  the  former  company,  whose 
interests  they  purchased ;  so  that  whatever  had  been 
the  rights  of  the  Glasgow,  Gamkirk^  and  Coiatbridge 
Company,  in  relation  to  Mr.  Sprot,  became,  i&er  the 
passing  of  this  latter  Act,  the  rights  of  the  Caledonia 
Company. 

It  appears,  therefore,  from  an  examination  *  of  idl 
these  Acts,  that  the  rights  acquired  by  the  original 
Company  by  virtue  of  Mr.  Sprot^s  conveyance  remained 
unaffected  up  to  the  time  of  their  final  lifknsfei'  to  the 
Caledonian  Company;  and  as  Mr.  S^rot  rests  his  cl^iim 
to  relief  on  the  ground  that  he  is  entitled,  by  virtue 
of  the  reservation  of  mines  contained  in  his  conveyance, 
to  work  those  mines  and  the  mines  adjoining  the  rail- 
way, without  regard  to  the!  question  whether  by  so 
doing  he  will  be  damaging  the  necessary  support  of 
the  railway,  and  that  the  Cbmpany  can  blilf  prevent 
his  doing  so  by  purchasing  the  mines,  I  have  only  to 
add,  having  already  explained  the  grounds  oin  which 
I  conceive  this  view  of  the  case  to  be  incorrect,  that 
I  think  the  Lord  Ordinary  was  right  when  he  sus- 
tained the  defences  and  assoilzied  the  defenders. 

I  am  aware  that  I  am  asking  your  Lordships  to 
adopt  the  view  of  the  Lord  Ordvnary  in  opposition 
to  the  opinion  of  the  four  Judges  of  the  First  Division 
of  the  Court  of  Session,  who  concurred  in  reversing 
his  decision. 
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Those  very  able  Judcres  seem  to  me  to  have  over-    kaumS^cSIL 
looked,  or  not  to  have  given  c!ue  weight  to,  the  effect         ^^ 
of  the  conveyance  of  1834.     If  I  am  right,  which    CotOAwaitt). 

.  Lord  CkauefBor'g 

I  cannot  doubt,  in  saying  that  by  his  conveyance  opMom* 
Mr.  Sprot  conveyed  to  the  Company  not  only  the  land 
to  be  covered  by  the  railway,  but  also,  by  implication, 
the  right  to  all  necessary  support,  then  he  cannot,  by 
reason  of  his  having  reserved  the  mines,  derogate  from 
his  own  conveyance  by  removing  that  support,  tn 
Reserving  mines  he  must  be  understood  to  have  re- 
served them  so  far  only  as  he  could  work  them  con- 
sistently with  the  grant  he  had  made  to  the  Company. 
The  learned  Judges  of  the  Court  below  seem  to  me 
to  have  overlooked  this  principle,  and  in  so  doing  to  . 

have  been  led  into  an  erroneous  conclusion.  All, 
therefore,  which  I  can  do  is  to  move  your  Lordships 
to  reverse  the  Interlocutors  of  the  Court  of  Session, 
a^d  to  affirm  that  of  the  Lord  Ordinary. 

I  may  add  that  the  subject  of  the  right  of  the 
owners  of  the  surface  to  adequate  subjacent  and  ad- 

>  ■  ■ 

jacent  support  has  on  several  recent  occasions  been 
discussed  in  the  English  Courts.  The  principles  which 
t]iere  govern  th^  decisions  were  not  derived  from  any 
peculifq:i,t)ies  of  the  English  law,  but  rested  on  grounds 
common  to  the  Scotch,  and,  as  I  believe,  to  every 
.other  system  of  jurisprudence.  They  were  considered 
in.  the  case  of  Harris  y.  By  ding  (a),  and  very  fully 
developed  in  the  judgment  of  the  Court  of  Queen's 
Bench  delivered  by  Lord  Campbdl  in  the  case  of 
Humphries  v.  JBrogden  (b). 

It  may  be  proper  that  I  should  notice  an  argument 
relied  on  to  some  extent ;  namely,  that  the  railway 
originally  contemplated  was  one  on  which  the  traffic 
would  not  be  equal  to  that  which  now  exists,  so  that 
the  support  contemplated  could  not  have  been  as  great 

(a)  5  Mee.  &  WeL  60.  {b)  12  a  B.  739. 
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'ftfiStS'oaM "  as  that  which  is  now  required.      To  this,  I  think, 
'tr^         there  are  two  answers.  First,  when  Mr.  Sprot  granted 

Stbot 

(orOAEiiKtMt).    hig  land  for  the  avowed  purpose  of  enabling  the  dis- 
^^^^SS^*  ponees  to  make  a  railway,  without  any  limitation  as 

to  its  nature,  I  think  he  must  be  understood  to  have 
warranted  proper  support,  however  the  railway  might 
be  used,  or  to  whatever  purposes  it  might  be  applied ; 
and,  secondly,  the  gentlemen  to  whom  the  Court  of 
Session  referred  this  very  question  expressly  say,  that 
neither  increased  traffic,  nor  the  alteration  of  the  stmc- 
ture,  nor  uses  of  the  railway  have  materially  affected 
the  practicability  of  working  the  minerals.  All,  there- 
fore, that  I  have  to  do  is  to  move  your  Lordships  to 
reverse  the  interlocutor  of  the  Inner  House,  and 
affirm  that  of  the  Lord  Ordmary.  I  may  add,  that, 
although  my  noble  and  learned  Mend,  Lord  Brougham^ 
who  also  heard  the  case,  is  not  present,  I  have  his  full 
concurrence  in  that  decision.  I  communicated  what  I 
have  now  read  to  his  Lordship ;  he  made  a  £sw 
alterations  in  it^  and  he  has  authorized  me  to  say 
that  it  may  be  taken  as  his  view  of  the  case  as  well 
as  my  own. 

Ordered  and  adjudged  accordingly. 

GbAHAME,   WeEMS,    and  GrAHAHE — RlCHABDSOK^ 

Loch,  and  M'Lauein. 
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JmtelOth. 


SIR  ROBERT  MENZIES,  Baronet,    .    .    Appellant. 
LIEUTENANT-GENERAL  MACDONALD,  Respondent  (o). 

Common  property  in  a  loch — Right  of  alienation, — Where  1866, 

jprii  nth,  wh^ 

there  are  two  or  more  co-owners  of  a  loch,  any  one  of       ^JJ;  ^ 
them  maj  effectually  alienate  a  portion  of  his  property, 
provided  that  the  alienation  do  not  infringe  on  the  rights 
and  enjoyments  of  the  other  co-owners. 

The  Bespondent,  General  Maedonald,  is  proprietor  of 
the  estate  of  Kinloch,  which  originally  formed  part  of 
the  ancient  barony  of  Strowan,  in  the  highlands  of 
Perthshire,  with  the  fishings,  lakes,  and  pertinents 
of  the  same,  under  a  disposition  in  his  &your,  granted 
in  1828,  by  the  trustees  of  the  late  Colonel  Alexander 
Bobertson,  of  Strowan,  and  infeftment  following 
thereon. 

These  lands  of  Kinloch  border  on  Loch  Ilanno<ih, 
which  stretches  about  eleven  miles  from  east  to  west, 
averaging  about  two  miles  in  breadth.  It  is  bounded 
on  the  south  almost  entirely  by  the  barony  of 
Strowan,  and  upon  the  north  it  is  bounded  by  the 
barony  of  Menzies,  with  the  exception  of  the  land 
belonging  to  the  Respondent. 

The  respondent  alleged  that  as  owner  of  Eanloch  he 
had  exercised  all  the  rights  of  a  common  proprietor  in 
Loch  Eannoch  at  large  by  boating,  fishing,  floating 
timber,  and  every  other  use  of  which  the  lake  was 
susceptible,  on  a  footing  of  perfect  equality  with  the 
barons  of  Strowan  and  Menzies,  although  according  to 
a  plan  produced  his  share  of  the  banks  extended  only 
to  about  1,200  yards. 

(a)  Very  fully  reported  in  the  Second  Series  of  Court  of  Session 
Cases,  Yol.  16.  p.  827. 
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B*tT«  The  question  was  whether  the  ownership  of  a  naitow 

^lESJoiSSi**  comer  on  the  south-west  comer  of  the  lake  entitled 

the  respondent  to  the  enjoyment  of  the  entire  sur&ce 
of  the  lake. 

The  appellant  contended  that  the  respondent  had 
no  right  of  property  or  servitude  in  the  lake ;  but^  at 
all  events,  he  insisted  that  his  right  was  confined  to 
his  own  frontage. 

The  Appellant  further  averred,  that  in  184S  the 
Respondent  had  erected  a  tavern  at  Kinloeh ;  that  it 
became  a  resort  for  sportsmen  ''from  the  South" (a); 
that  these  were  permitted  by  the  Respondent  or  his 
tenant  to  "  sail  and  fish''  in  and  over  the  whole  (d 
the  said  loch  jointly  and  equally  with  the  two  barons 
aforesaid  and  their  fiiends,  who  were  alleged  by  the 
Appellant  to  be  exclusively  entitled  to  these  privil^es ; 
that,  by  reason  of  the  Respondent's  proceedings,  *^  great 
annoyance"  had  been  occasioned  to  the  Appellant ;  his 
sport  had  been  invaded  ;  his  rights  had  been  injured ; 
and  the  amenity  and  silence  of  the  lake  had  been 
disturbed. 

The  Appellant,  in  November  1850,  commenced  the 
present  action  of  declarator,  to  establish  his  own 
rights  and  ascertain  those  of  his  opponent. 

A  defence  was  put  in  by  the  Respondent,  and 
cases  were  prepared,  containing  copious  and  learned 
arguments  on  both  sides ;  the  result  of  which  was 
that  the  Judges  were  divided  in  opinion,  nine  being 
for  the  Respondent  and  three  for  the  Appellant. 

In  no  way  can  justice  be  so  effectually  done  to  the 
discussion  as  by  here  introducing  some  extracts  firom 
the  judgment  of  Lord  Rutherford,  who  was  in  the 
majority ;  and  some  fi*om  that  of  Lord  DeaSf  who  was 
in  the  minority. 

(a)  Tenned  "  Cockneys  "  bj  the  learned  Sdicifcor-GenctaL 
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The  opinion  of  Lord  Rutherford  was  as  follows : — 

Lord  Rutherford, — Loch  Rannoch,  with  its  islands,  which  is 
aknost  entirely  surrounded  by  the  baronies  of  Menzies  and 
Strowan,  was  the  subject  of  mutual  actions  of  declarator  between 
the  late  Sh*  John  Menzies  and  Colonel  Robertson.  The  titles  of 
Menzies  contained  a  grant  per  expressum  of  Loch  Rannoch,  and 
the  islands  of  Loch  Rannoch;  the  Strowan  titles  contained  a  grant 
of  barony,  with  a  general  grant  of  lakes  and  fishings,  and  parts 
and  pertinents.  The  qfuestion  turned  upon  the  effect  of  the 
special  grant  to  the  one  proprietor,  in  competition  with  the  general 
grant  to  the  other  proprietor,  and  the  possession  had  under  it. 
The  result  was  a  judgment  on  14th  December  1798,  adhered 
to  on  the  2d  of  July  1799,  finding  "that  Sir  John  Menzies  and 
his  trustees  have  an  exclusive  right  to  the  two  islands  in  Loch 
Rannoch ;  that  both  parties  have  a  joint  right  or  common  property 
in  the  loch  of  Loch  ^Rannoch,  and  a  joint  right  of  sailing,  fishing, 
floating  timber,  and  exercising  all  acts  of  property  thereupon,  and 
of  drafuing  nets  upon  the  shores  thereof,  adjoining  to  their  respective 
lands,  but  not  upon  the  shores  of  the  lands  belonging  to  each  other  J* 
It  is  hot  disputed  that  this  judgment  definitively  ascertained  the 
rights  of  'these  parties  respectively  in  the  looh. 

The.  ground  upon  which  the  Pursuer  znain^ins  his  leading  con< 
elusion  is,  that  Strowan  could  not  convey,  and  de  facto,  did  not 
convey  to  the  defender  any  portion  of  the  pro  indiviso  joint  right 
or  commpn  property  in  the  loch,  that  right  being,  as  he  terms  it',i 
an  indivisii][)le  8ulj|j^9t.  He  maintains  further,  that  de  facto  it  was  . 
not  conveyed  to  the  Defender ;  lastly,  he  maintains,  that  if  the 
joint  right  or  common  j)roperty  could  be  partially  conveyed  to  the 
Defeudev,  and  was  so  conveyed,it  was  only  to  the  extent  of  the 
loch  ex  adcfirso  of  ^s  own  lands,  and  covering  the  solum,  as  the. 
boundary  might  be  ascertained. 

The  first  of  these  points,  namely,  whether  dther    proprietor 
could  I  partially  communicate  his  right  to  a  disponee,  is  the  most 
important.    Th^  Pursuer  must  begin  by  admitjting,  that,th^  I'ight^ 
is  in  itself  alienable.     He  cannot  deny  that  the  proprietor  of  the 
barony  of  StroWan  might  convey  the  whole  bai^ony,  With  Kii  joint ' ' 
right  o€  property  in  the  loch.    But  further,  he  eamiot  deny  thai 
the  right  or  property  of  a  loch  may  be  held  by  two  parties  in  joint 
right,  or  common  property.    That  is  found  by  the  judgment  of 
1799,  which  in  that  respect  is  conclusive.     We  have  nothing  to  do 
here,  therefove^  with  a  feudum  or  franchise,  which  is  in  its  nature 
indivisible,  or  to  be  enjoyed  by  one  party  only ;  but  we  have  a 
property  in  whicli  it  was  held  that  these  two  proprietors  have  a  joint 
interest  or  common  property ;  and  not  only  so  in  general  language, 
but  emphatically  a  joint  right  of  sailing,  fishing,  floating  timbcTi 
and  exercising  all  rights   of  property  of  which  the  subject  is  sus- 
ceptible; under  this  limitation  only,  that  neither  shall  draw  nets 
upon  the  shores  belonging  to  the  other. 

I  I 


Sn  R.  Bfsirmi, 
Baet. 

9. 

Lmrr.-GxifKft*)* 

BfACDONALD. 


466  CASES   IN   THE   HOUSE   OF   IjORDS. 

Sim  a.  Msfiw,        But  if  a  loch  can  be  a  subject  of  joint  right  or  oommon  ^iiupqiy 

9,  '  in  two  parties,  why  not  in  three  or  four,  or  any  number  of  paiiies? 

^E^iSS***   ^^  *^^  parties  can  exercise  jointly  and  in  common  the  rights  of 

fishing,  and  sailing,  and  floating  timber,  and  other  acts  of  property, 
why  not  three,  four,  or  six  ? 

I  am  unable  to  take  a  solid  distinction  between  this  case  and 
any  other  right  of  common  property.  Here  the  property  is 
of  a  peculiar  nature,  and  the  modes  of  possession  and  ei^oyment 
are  also  peculiar,  being  adapted  to  the  nature  of  the  subject.  But 
the  rights  of  sailing,  and  of  fishing,  and  of  floating  timber,  are 
not  personal  privileges  in  the  several  proprietors.  They  are  rights 
flowing  from,  and  inddent  to,  the  right  of  property  in  the  loch ; 
and  constitute  the  manner  in  which  that  property  is  ei^oyed,  and 
are,  as  is  well  expressed  in  the  judgment  of  1 799,  "  acts  of  property." 
The  right  of  fishing  over  the  whole  loch,  or  sailing  over  the  whole 
loch,  is  just  like  the  right  of  grazing  over  the  whole  commonfy. 
With  the  exception  that  no  party  can  draw  nets  but  on  his  own 
shore,  the  whole  loch  is  the  subject  of  joint  interest  and  common 
property ;  and  every  part  may  be  fished  upon,  as  in  the  case  of 
a  land  commonty  every ;  part  may  be  grazed  upon  by  the  co* 
proprietors. 

An  ordinary  right  of  commonty  may  require  regulation  in  the 
case  of  two  proprietors,  where  one  draws  more  feal  and  divot  than 
he  ought,  or  puts  a  greater  number  of  sheep  or  cattle  on  the 
common  than  he  is  entitled  to.    The  same  may  be  said  of  com- 
monty in  a  loch.     If  the  right  of  one  party,  by  voluntary  dis- 
position, or  by  succession,  be  conferred  on  several,  that  \iill  not 
afiPect  the  right  of  the  other.     He  will  make  good  his  own  right 
and  interest  against  the  several  proprietors  as  against  the  one.    In 
like  manner  here,  the  right  and  interest  of  Sir  John  Menzies,  if  it 
extended  to  one -half,  will  not  necessarily  be  reduced  to  a  third,  or 
a  fourth,  or  a  sixth,  by  a  subdivision  of  the  right  and  interest  of 
his  original   co-proprietor.     It  may  indeed  be  difficult  for  the 
Pursuer,  in  such  a  case  as  the  present,  to  establish  encroachment 
or  abuse,  or  to  show  injury.     If  in  a  patronage  belonging  jointly 
to  two  parties,  one  patron  was  succeeded  by  heirs-portioners,  or 
disponed  his  right  to  two  parties  jointly,  that  would  not  affect  the 
rights  of  the  other  patron,  who  would  be  entitled  to  present  in 
his  own  turn,  leaving  the  others  to  adjust  their  interests  as  they 
might.     So  in  any  other  commonty  the  right  of  one  proprietor 
may  be  given  to  several,  but  the  rights  of  the  other  will  remain  as 
before.    And  in  the  same  manner  here,  if  the  pursuer  can  show  a 
case  of  injury,  he  will  have  his  remedy  by  regulation  and  by  inter- 
dict.    His  right  to  such  a  remedy,  however,  does  not  depend  upon, 
but  is  in  truth  adverse  to  the  principle  he  now  contends  for,  that 
there  never  can  be  in  Loch  Rannoch  more  than  two  proprietors. 
I  think  the  plea  cannot  be  maintained. 
The  proprietor  of  Strowan  has  conveyed  a  part  of  the  barony> 
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iihe  lands  of  Kinloch,  with  all  right,  title,  and  interest,  which  he    8nR.lUiig«M» 
had,  and  in  the  same  general  terms  of  conve^ranoe,  including  lakes,  9* 

fishings,  parts,  and  pertinents,  which  were  found,  with  his  possessum,  UhimwuS^ 
suficient  to  give  him  joint  interest  and  common  property.  Such  a 
conveyance^  I  think,  carries  the  benefit  of  the  author's  possession, 
as  well  as  the  benefit  of  his  title.  Holding,  therefore,  that  the 
proprietor  of  Strowan  could  communicate  to  a  disponee  a  share  of 
this  joint  interest  and  property  in  the  loch,  I  think  the  defence 
good  against  the  first  conclusions  of  the  declarator. 

If  it  were  necessary  to  consider  the  alternative  conclusions  of  the 
libel,  my  present  impression  is,  that  there  are  no  grounds  fbr 
limiting,  in  the  manner  proposed,  the  rights  of  the  Defender  as 
Strowan's  disponee.  He  cannot  draw  nets  except  upon  his  own 
shore ;  but  his  joint  interest  in  fishing,  and  sailing,  and  floating 
timber,  and  other  acts  of  property,  extends  over  the  whole  lake  in 
its  present  condition,  subject  only  to  such  regulation  and  remedy, 
in  the  case  of  proved  abuse,  as  the  Pursuer  or  any  other  co-proprietor 
may  establish  with  reference  td  the  proper  extent  of  their  interests 
in  the  joint  right  or  common  property  in  the  loch.  To  restrict  the 
Defender's  exercise  of  his  right  to  a  particular  portion  of  the 
water,  while  the  whole  is  held  in  common  property  would  be  much 
the  same  as  the  restriction  of  a  joint  proprietor  in  a  land  oom- 
monty  to  a  particular  portion  of  the  undivided  oommonty  for  his 
grazing. 

The  opinion  of  Lord  Deas,  in  opposition  to  Lord 
Rutherford,  was  in  these  terms : — 

Lord  Deas. — The  real  question  in  dispute  relates  to  the  Defender's 
alleged  right  of  common  property,  which  is  virtually  affirmed  by 
the  interlocutor  of  the  Lord  Ordinary. 

Such  a  right  is,  I  apprehend,  as  distinct  from  commonty  as  it  is 
irom  servitude  and  common  interest, — (Bell's  Principles,  sec.  1071.) 
Commonty  "  is  a  right  neither  of  common  property  nor  of  common 
interest,  but  of  joint  perpetual  use,  conferred,  or  presumed  to  be 
conferred,  by  the  proprietor  of  land  for  the  common  use  of  many." 
— {lb,  sec.  1087.)  Accordingly,  the  Statute  1696,  cap.  38,  appli- 
cable to  commonties,  is  not  applicable  to  common  property. 

Indeed,  that  statute  was  passed  just  because  the  common  law 
right  to  compel  a  division  of  common  property,  so  far  as  in  its  own 
nature  divisible,  was  not  applicable  to  commonties. — (Bell's  Prin- 
ciples, sec.  1087.) 

The  nature  of  commonty  cannot  be  better  described  than  in  the 
words  of  Mr.  Bell  in  his  Principles.  After  distinguishing  it  (in 
sec.  1071 )  from  common  property,  he  says  (sec.  1088),  "The  right 
is  distinguishable  from  usufruct,  as  not  being  personal,  but  an 
accessory  of  the  real  property  of  the  commoner,  from  liferent,  as 

Il2 
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**^^bJSI!"'"'    ^*"V  perpetual,  and  without  any  reveraioDaxy  ri|^  of  fee  in 

- *r_    _    another;  and  from  servitude,  as  beimr  not  a  burden,  but  of  the 

lUcDoNALD.      nature  of  liimted  property. 

The  fact  that  a  right  of  commonty  \s"of  tke  nature  qf  limited 
property "  accounts  for  the  phraseology  used  in  many  of  the  re- 
ported decisions,  when  the  question  was  not  between  common 
property  and  commonty,  but  between  commonty  and  servitude. 
From  a  similar  looseness  of  expression  the  diatinctLon  is  some- 
times lost  sight  of  between  common  property  and  common  interest. 
As  Mr.  Bell  observes,  "  lliese  distinctions  are  not  sufficiently 
marked  by  our  institutional  writers,  but  they  are  very  trnportamtJ" 
•^Principles,  sec.  10/1.) 

A  grant  of  commonty,  as  Mr.  Bell  says,  has  reference  to  Uud^ 
and  has  mainly  a  view  to  pasturage.  There  is  no  instance  of  such 
a  grant  applicable  to  a  lake.  A  grant  of  commonty  is  "  an  acces- 
sory of  the  real  property  of  the  commoner,"  and  inseparable  from 
it.  A  grant  of  common  property  is  not  so.  Hiat  common  pro- 
perty and  commonty  are  different  is  indeed  evident  from  the  single 
fiict  that  the  common  law  alone  provides  for  the  division  of  the 
one,  and  the  statute  law  alone  for  the  division  of  the  other.  Ac- 
cordingly, Lord  Braxfield  takes  the  distinction  in  the  case  of  MU- 
Ugan,  when  he  observes,  "  It  is  said  that  by  the  common  law  of 
Scotland  commonties  could  not  be  divided ;  but  it  does  not  follow 
that  common  property  could  not  be  divided." 

It  is  true  there  must  be,  at  least,  one  commoner  deriving  right 
from  the  original  proprietor,  otherwise  there  can  be  no  division 
under  the  Statute  1695,  however  many  rights  of  mere  senitude 
there  may  be.  But  the  right  of  the  commoner,  although  a  quali- 
fied, or,  as  it  is  sometimes  called,  a  parUal  right  of  property,  is  not 
a  right  of  common  property  in  the  correct  and  legal  sense  of  these 
words,  and  certainly  not  in  the  sense  in  which  Strowan  and  Menzies 
are  common  proprietors  of  Loch  Rannoch. 

I  know  of  no  principle  or  authority  for  holding  that,  in  such  a 
case,  if  the  lake  should  become  dry,  the  solum  would  fall  to  be 
divided,  like  a  commonty,  according  to  the  valued  rent  of  the 
respective  baronies.  The  division  would,  I  conceive,  be  between 
the  two  joint  proprietors  equally.  The  right  of  the  one  is  as  good 
and  as  extensive  as  the  right  of  the  other. 

The  property  of  a  lake  may,  no  doubt,  belong  to  the  a^J^cent 
proprietors,  although  not  mentioned  in  the  titles  of  either.  But, 
e^'en  then,  the  lake  can,  with  no  legal  accuracy,  be  called  a  com- 
monty. "  Lakes  surrounded  by  the  ground  of  various  proprietors 
are  common  property;  but  they  are  not  under  the  Act  1695,  nor 
divisible  otherwise  than  by  consent  or  Act  of  Parliament." — (Bell's 
Principles,  sec.  1111.) 

Each  proprietor  is  entitled  to  the  solum  ex  adverso  of  his  frontage^ 
forward  to  the  middle  of  the  lake,  either  angularly  or  otherwise. 
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according  to  its  shape  (or  to  an  equivalent  portion),  but  without    s»  ft.  ttsnnm, 
reference  to  his  valued  rent,  or  to  the  extent  of  his  lands,  except  ^*" 

as  regards  their  frontage,  just  as  the  proprietor  of  a  narrow  stripe    ^^cSSSSS^ 
of  ground  along  the  banks  of  a  stream  is  entitled  to  half  the  aUetu 
ex  adverso  of  his  ground,  however  great  the  breadth  and  value  may 
be  of  the  estate  of  the  heritor  on  the  opposite  bank. 

The  principle  applicable  to  such  cases  would  obviously,  howevei*, 
not  apply  here.  For  Strowan  and  ^enzies  are  not  proprietors  of  the 
whole  banks,  and  yet  they  are  clearly  joint  prq)rietor8  of  the  iohok 
lake. 

My  views,  then,  on  both  branches  of  the  argument,  may  be 
summed  up  thus : — 

1.  In  the  language  of  Scotch  conveyancing,  there  is  a  recognized 
distinction  between  commonty  and  common  property. 

2.  One  established  difference  is  that,  while  rights  of  commonty 
attach  inseparably  to  certdn  lands,  and  imply,  inter  aUa,  pasturage 
for  the  bestial  which  these  lands  can  winter,  and  a  share,  in  case  of 
division,  in  proportion  to  valued  rent,  rights  of  common  property^ 
on  the  other  hand  are  rights  in  fixed  and  specific,  although  imdl* 
vided  shares  to  a  separable  and  distinct  subject,  which  may  or  may 
not  be  held  along  with  the  individual  estates  of  the  common  pro- 
prietors. 

3.  Whatever  analogy,  if  any,  may  be  drawn  between  a  commonty 
and  a  lake  belonging  to  the  adjacent  proprietors  merely  in  respect 
of  frontage,  there  can  be  none  here,  where,  by  final  judgment,  the 
general  grant  (with  possession),  and  the  express  grant,  have  bedi 
held  to  vest  in  the  two  parties  the  common  property  of  the  lake, 
whereby  each  is  a  proprietor  of  a  |7ro  incUviso  half,  without  reference 
either  to  frt)ntage  or  valued  rent. 

4.  This  being  so,  a  disposition  by  one  of  them,  which  makes  no 
mention  of  any  share  of  the  pro  indiviso  half  of  the  lake,  cannot 
be  read  as  a  disposition  of  any  such  share,  simply  because  it  con- 
veys a  part  of  his  individual  lands,  "  with  lakes  and  pertinents." 

6.  Even  if  the  disposition  could  be  so  read,  it  would  be  ineffec- 
tual without  the  consent  of  Menzies;  for  this  reason  amongst 
others,  that  multiplication  of  the  joint  proprietors  must  necessarily 
alter  and  prejudice  his  position,  contrary  to  the  implied  condition 
of  the  pro  indiviso  right. 

6.  If  either  party  be  dissatisfied  with  the  restrictions  he  is  thus 
under,  his  course  is  to  dissolve  the  communion  in  one  or  other  of 
the  ways  already  pointed  out. 

The  judgment  appealed  from  was  pronoimced  by 
the  Second  Division  of  the  Court,  on  the  10th  March 
1854.  It  proceeded  "  in  respect  of  the  opinions  of  the 
majority  of  the  whole  Judges,''  and  assoilzied  the  De- 
fender (General  Macdonald),  from  the  conclusions  of 
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s»  ^yj^"*    the  action.    The  Pursuer  (Sir  R.  Menzies)  thereupon 
LmorJenoBUj.  tendered  the  present  Appeal 

IIaodovald. 

The  Solicitor-General  (a),  Sir  Fitzroy  KeUy,  Mr. 
BoUy  and  Mr.  Anderson  for  the  Appellant.  The  ques- 
tion is  whether  the  alienation  of  the  ripa  carries  the 
lake.  If  it  does,  an  owner  may  divide  his  land  infini- 
tesimally,  and  on  every  distinct  alienation  the  question 
will  arise  which  is  the  subject  of  this  litigation.  We 
contend  that  the  right  here  is  pro  indiviaOy  and 
incapable  of  alienation.  The  Respondent  builds  an 
inn ;  the  landlord  attracts  guests,  and  the  result  is, 
that  the  Menzies'  enjoyment  is  deteriorated.  If  this 
alleged  right  was  pertinent  to  the  Barony  of  Strowan, 
it  still  remaiEis  with  Robertson. 

The  true  rule  of  Scotch  law,  and  the  true  distinctions 
recognized  by  it,  are  clearly  stated  in  Mr.  Bel  I's 
Principles  (6).  Scott  v.  Lindsay  (c)  is  an  authority  in 
our  fevour ;  so  likewise  is  Anderson  v.  Dalrymple  (d). 

The  Lord  Advocate  and  Mr.  Roundett  Palmer  for 
the  Respondent.  Woods  and  lochs  pass  as  "  pertinents." 
This  Lord  Stair  aiBSrms  (e)  in  a  part  of  his  great 
work,  which  contains  all  the  law  on  the  subject. 
Craig  (f)isio  the  same  effect.  And  no  less  strong  is 
Erskine  in  his  Institute  (g) ;  commonty  and  common 
property  are  one  and  the  same,  and  Mr.  Bell  is  wrong 
where  he  lays  down  the  contrary.  This  question  has 
very  lately  been  considered  by  the  Court  of  Sesmon 
in  a  cause  argued  for  nineteen  days,  that  of  Oordon  v. 
Qrant  (A),  where  the  doctrines  we  contend  for  were 
deliberately  recognized  and  established.  The  decision 
below,  we  submit,  must  be  affirmed. 

The  SolicitoT^General  replied, . 

(a)  Sir  R.  Bethell.     (b)  See  Lord  Deas'  Ofunion,  sipr^  p.  46S. 
(c)  22  July  1635 ;   12  Morr.  7/1.  {d)  20  June  1799. 

(f)  B.  2.  t.  3.  s.  73.  (/)  B.  2.t.  8.  8.35. 

(sf)  B.  3.  t.  3.  s.  56.  {k)  22  Scottish  Juiis^  Nov.  1849. 
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The  Lord  Chancellor  (a) :  sm  r. itacin«» 

The  object  of  the  present  action  was  *'  to  prevent   liidtJosnbal 
Lieutenant -General    Macdonald.  his   family,  friends,  •— 

,    ,  '^  Lord  CkmuceUof* 

and  tenants,  from  exercising  the  privilege  of  boating,  opMon. 
fishing,  and  floating  timber,  and  otherwise  using  the 
lake  "  called  Loch  Rannoch.  The  title  of  the  Appellant 
dates  from  a  very  early  period,  viz.,  from  the  year 
1502,  when  King  James  the  Fourth  of  Scotland,  by 
charter  under  the  Great  Seal,  gave  and  granted  to 
Bobert  Menzies,  and  his  heirs  and  successors,  the 
lands  of  Downan,  and  other  lands  and  heritages 
therein  mentioned,  wliich  were  thereby  erected  into  a 
Barony,  to  be  called  the  Barony  of  Bannoch,  upon 
which  charter  the  said  Bobert  Menzies  was  infeft  on 
17th  March  1610. 

The  title  of  Strowan  was  not  carried  farther  back 
than  the  year  1636.  By  a  crown  charter  of  resig- 
nation, dated  the  27th  of  Jime  1636,  in  &vour  of 
Alexander  Bobertson,  the  Barony  of  Strowan,  which 
includes  the  piece  of  land  on  the  north  side  called 
Kinloch,  is  described.  The  description  is — "  Totas  et 
integras  terras  et  baroniam  de  Strowan,  compreheh- 
dentem  omnes  et  singulas  terras,  molendina,  silvas, 
piscationes,  lacus,  aliaque  particidariter  subscripta  " 
and  then  it  adds  *'  cum  piscariis  lacubus,"  and  others. 

This  property,  that  is,  the  Barony  of  Strowan,  after-  . 
wards  came  to  the  Crown  on  the  attainder  of  its  then 
owner,  about  the  middle  of  the  last  century,  I  think 
in  the  troubles  of  1745.  But  afterwards,  in  1785,  it 
was  restored  to  Alexander  Bobertson  by  the  same 
description  as  that  contained  in  the  original  charter  of 
1636. 

Disputes  arose  soon  after  1786  between  Menzies, 
who  was  the  owner  of  the  Barony  of  Bannoch  com- 

(a)  Lord  Cranworth. 
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^^Im?*™'    prehending  the  norUi  aide  of  the  lake,  exoept  that 

LncT^ovfUAL   small  piece  at  the  bottom,  and  Bobertson,  aa  the 

Lord  ciu^uor't  ^^"^^^^  ^^  ^®  BaTOiiy  of  Strowan,  as  to  their  respective 

.opimkm.        rights  in  and  over  the  lake,  which  led  to  cross  actions 

between  them.      The  two  actions  were  aflerwarda 

<^njoin6d,  and  a  final  interlocutor  was  made  in  the 

conjoined  actions  on  the  2d  July  1799. 

That  decision  conclusively  establishes  the  rights 
respectively  of  Menzies  and  Strowan  to  this  lake  as 
joint  propei-ty. 

The  Appellant,  however,  contends  that  Strowan 
could  not  alienate  a  portion  of  the  Barony,  so  as  to 
give  to  his  disponee  tlie  right  to  use  the  loch  for  fish- 
ing,  boating,  and  so  on,  for  that  by  such  alienation  he 
would  be  making  the  interests  of  Menzies  less  than 
it  in  fact  is ;  that  he  would  be  thus  laakiBg  him 
an  owner  to  the  extent  of  one  third  of  the  lake» 
instead  of  one  half  The  Appellant  insists  that  the 
ownership  of  a  lake  is  a  jus  individuum,  incapable  of 
severance;  and  that  where  there  are  two  joint  propri- 
etors of  such  a  right,  one  of  them  cannot,  without  the 
consent  of  the  other,  introduce  a  third.  That  such  is 
the  law  in  reference  to  some  property  there  is  no  doubt. 
For  instance,  in  the  case  of  a  castle  for  defence,  you 
cannot  grant  a  portion  of  it ;  the  nature  of  the  property 
prevents  a  subdivision. 

There  ia  also  a  further  point  raised  by  the  Appellant 
here,  namely,  that  even  if  Strowan  had  the  power  of 
giving  a  right  of  using  the  loch  for  all  tl)e  purposes  for 
which  he  can  use  it  himself  yet  that,  in  feet,  no  such 
right  was  conferred  by  the  conveyance  which  he  made 
in  1828.  This  is  a  question  depending  on  the  con- 
struction of  the  pai-ticular  deed,  and  is  of  inferior 
importance  to  the  other,  which  involves  principles 
affecting  the  general  rights  of  two  or  more  co-owners 
of  a  loch. 
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Both  piarties,  it  is  to  be  observed,  start  from  the    ftsiLiibanias, 
interlocutor  of  1799,  which  established  the  joint  owner-   LnroT.3a»iuBua. 
ship.  "Die  Lord  Ordinary  was  of  opinion,  that  treating        ^<^^»*- 
Bannoch  and  Strowan  as  joint  owners  of  the  loch,        opiium. 
there  was  nothing  in  the  nature  of  the  property  to 
prevent  either  of  the  co-owners  from  alienating  any 
portion  of  his  interest,  provided  only  that  he  and  his 
alienee  could  not  together  take  a  greater  interest  in 
the  loch,  and  the  use  of  it,  than  he  alone  enjoyed  before 
his  alienation. 

The  argument  of  the  Appellant  proceeds  upon  the 
assiunption  that  the  right  to  a  loch  is  a  right  inca^ 
pable  of  division.  But  upon  what  does  this  rest  ?  The 
proposition  comes  strangely  in  a  case  which  is  founded 
upon  the  joint  ownership  of  the  two.  There  is  nothing 
in  the  law  of  Scotland,  so  far  as  I  have  been  able  to 
discover,  to  prevent  the  owner  of  a  loch  from  alien- 
ating any  portion  of  it  as  he  may  think  fit.  So  also, 
when  the  right  to  a  loch  is  held  as  a  mere  pertinent 
to  land.  If,  indeed,  the  efiect  of  alienation  by  one  or 
two  co-owners  should  be  to  deprive  the  other  owner 
of  the  full  right  as  to  his  moiety,  then  that  would 
give  a  right  of  action  for  regulation  of  the  enjoyment. 
But  a  similar  right  would  exist  independently  of  alien- 
ation, if  one  of  two  co-owners  should  use  his  right  in 
excess,  so  as  to  interfere  with  the  right  of  the  other. 
To  illustrate  this,  suppose  it  were  not  possible  for  more 
than  any  given  number  of  boats,  say  a  thousand,  to  be 
simultaneously  engaged  in  fishing  upon  the  lake,  Sir 
Robert  Menzies  would  be  entitled  to  have  five  hundred 
so  employed,  and  Strowan  would  be  entitled  to  the 
other  five  hundred.  Strowan  could  not,  by  alienating 
to  others,  give  a  right  to  more  than  his  due  share. 
But  if  he  keeps  within  that  limit.  Sir  Robert  Menzies 
has  no  right  to  complain.  It  is  the  same  thing  to  him 
whether  the  right  is  exercised  by  Strowan  himself,  or 
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9. 


Mmcdomald, 


by  others  deriving  tiUe  under  him.  In  either  esse, 
Strowan  or  his  disponees  might  be  restrained  from 
any  excessive  exercise  of  the  right  enjoyed  in  common 
with  another ;  but  Strowan  could  not  be  prevented 
from  exercising,  subject  to  the  liability  to  be  thus 
regulated,  the  right  incident  to  property  in  general  of 
alienating  it  as  he  may  think  fit. 

It  was,  indeed,  argued  that  the  right  to  a  loch  is  a 
jvs  individv/tim,  incapable  of  division,  at  all  events 
incapable  of  division  by  the  act  of  the  party.  That 
was  a  necessary  restriction  of  the  argument,  because 
it  is  clear  that  the  right  to  a  loch  might  descend  to 
two  heirs,  who  might  take  in  coparcenery,  and  in  tiiat 
case  it  is  not  contended  that  the  right  might  not  be 
divided. 

I  have  searched  through  aU  the  books  that  would 
throw  light  upon  the  subject;  but  I  can  find  no 
ground  whatever  for  such  contention.  The  cases  relied 
upon  do  not  sustain  it. 

The  old  case  of  Scott  v.  Lindsay  merely  decided 
that  a  party  claiming  under  a  special  infeftment  of  a 
lake  might  set  up  a  valid  title  to  exclusive  poesessiiHi, 
even  against  a  party  who  had  been  previously  infeft 
in  certain  lands  cum  lacu  pisocUionibtia,  <tc.y  and  who 
claimed  under  that  infeftment  to  have  continually 
exercised  the  right  of  fishing,  and  other  rights  on  the 
loch  :  and  so  the  Court  held. 

That  case  might  have  been  relied  upon^  as  affording 
a  cogent  argument  in  the  contest  raised  by  Memdes  in 

1798,  but  it  is  inapplicable  to  the  present  case. 

The  case  of  Anderson  v.  Dalrymple,  decided  in 

1799,  is  also  inapplicable  to  the  question  now  under 
discussion.  It  was  there  decided,  that  where  two  or 
more  persons  are  entitled  to  the  common  use  of  a 
passage  leading  to  their  respective  apartments  in  a 
house,  no  one  of  the  persons  interested  can  alter^  even 
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by  improving,  the  passage  in  which  there  is  this  com-   *■  ^uer. 
mon  interest;  without  the  consent  of  alL     I  have  no  jjaarJomntAh 

MACDOltALD* 

doubt  of  the  correctness  of  that  decision,  and  if  here  ,_,,,r-i_„w 

'  Lord  CkamceUof't 

Strowan  had  without  the  consent  of  Menzies  attempted 
to  drain  fche  lake,  the  case  cited  would  have  been  aca 
authority  to  show  that  he  could  not  do  so ;  but  it  is 
no  authority  to  show  that  the  owner  of  one  of  the 
rooms  in  the  supposed  house  to  which  the  passage  led 
coidd  not  alienate  that  room  or  any  portion  of  it  to 
another,  and  that  such  disponee  would  not  have  a  right 
to  use  the  passage. 

Reliance  was  then  had  upon  two  cases,  in  which  it 
was  held  that  where  there  are  two  joint  owners  of 
a  muir,  one  of  them  cannot,  without  the  consent  of 
the  other,  let  to  a  third  person  the  right  of  sporting 
over  it.  Those  cases,  however,  proceeded  upon  the 
special  nature  of  the  right  attempted  to  be  raised.  It 
certainly  was  tiot  meant  to  be  decided  that  one  of  two 
joint  owners  of  a  muir  may  not  sell  his  interest,  or 
any  share  of  it,  to  as  many  joint  purchasers  as  he  may 
choose.  With  respect  to  the  correctness  of  the  decision 
itself,  I  am  not  called  upon  now  to  express  an  opinion. 

The  same  principle  must  govern  the  ownership  by 
two  or  more  owners  in  common  of  a  loch,  which  is 
the  case  here.  And  I,  therefore,  concur  with  the  great 
majority  of  the  Judges  below,  in  the  conclusion  that 
it  was  competent  to  Strowan,  in  1828,  to  sell  tod 
oonvey  to  the  Respondents  a  right  to  the  use  of  the 
looh  as  pertinent  to  the  lands  of  Eanloch. 

With  reference  to  the  other  question,  namely, 
wheUier  any  right  to  the  loch  was,  in  £Etct,  conveyed 
to  the  Respondent  by  the  conveyance  of  1828,  it  is  to 
be  observed  that  the  conveyance  is,  so  far  as  relates  to 
the  lands  conveyed,  in  the  same  language  as  occurs  in 
the  crown  charter  of  resignation  of  the  27th  of  June 
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**  'bS"^    1636,  when  C9iriBtopber  Bobertson  beeatne  the  Ofimer 
Loot 'oxiiKtAL   of  the  Baronv  of  Sirowaiu     The  deficription  in  iitti 

rtTriffiiiirrffjri  ^^^^^^  ^  ^  foUows : — "Totas  et  integras  terras  et 

baroniam  de  Strowan,  comprehendentem  omnes  et  sin- 
gnlas  terras,  molendina^  silvas,  piscationes,  lacus,''  and 
so  on,  "  com  castris,  turribus,  fortaliciis,  lods,  poma- 
riis,  hortis,  toflis,  crofUs,  molendinis,  multuris,  sUvis, 
piscariis,  lacubus,"  &c.  In  the  disposition  and  sasine 
whereby  the  lands  of  £inloch  were  conveyed  to  the 
Respondent,  the  description  is  substantially  the  same, 
except  that  it  is  in  English: — "All  and  whole  the 
five-merk  lands  of  Kinloch,  of  old  extent,  with  castles, 
towers,  fishings,  lakes,  forests,  and  pertinents  of  the 
same." 

Now  the  description  in  the  charter  of  1636,  of  the 
whole  of  the  lands  therein  described  as  making  up  the 
Barony  of  Strowan,  coupled  with  the  general  words, 
"  cum  piscariis,  lacubus,  et  omnibus  earundem  terrarmn 
pertinentes,"  was  held,  in  1798,  to  include  a  right  to 
the  use  of  the  loch  for  the  purposes  of  fishing,  boating, 
and  floating  timber ;  or,  at  least,  it  was  held  that  with 
the  usage  it  might  be  so  interpreted.    And  that  being 
so,  I  think  it  follows  as  a  necessary  consequence,  that 
a  subsequent  disposition  of  a  specific  part  of  the  lands 
constituting  the  barony,  together  with  the  same  general 
words  added,  must  be  taken  to  have  the  same  effect; 
that  is,  to  give  to  the  disponee  of  part  of  the  lands  of 
the  barony,  as  pertinent  thereto,  the  same  rights  in 
the  lake,  in  respect  of  the  parts  so  conveyed,  as  he  had 
himself  taken  on  obtaining  a  conveyance  of  the  whole; 
subject,  of  course,  to  the  observation  that,  as  between 
Menzies  on  the  one  hand,  and  Strowan  and  his  dis- 
ponee on  the  other,  no  greater  or  more  extended  rights 
could   he  enjoyed  by  the  latter  than  if  the  whole 
barony  had  remained  entire  and  unsevered. 


j 
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For  these  reasons,  my  Lords^  I  entirely  concnr  in    ^  ^JS""^ 
the  judgment  of  the  Court  of  Session.  ubut^okmbial 

Macdohjxd. 
Lord  Oumedlor'M 

InterlocvUore  affiTTned,  and  Appeal  dismissed  vnih 
costs. 

Grahame,  Weems,  and  Grahame — Richardson, 

Loch,  and  M'Laurin. 
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ROBIN   ET  AL.,  MAGISTRATES   OF  1 . 
RENFREW, |Appellant«. 

HOBY  ET  AL., Respondents. 

'iSSoiMf  Appeal  against  a  Judgment  obtained  out  of  the  comnum 
course  of  (he  Court, — Circumstances  in  which  an  appeal 
was  deemed  irregular  and  incompetent  by  reason  of  the 
Court  having  been  put  by  consent  of  parties  to  do  that 
which  the  jury  ought  to  have  done. 
Jury  Trial, — Remarks  by  the  Lord  Chancellor  as  to  the 
mode  of  proceeding  where  it  is  found  that  a  jury  are 
called  upon  not  to  find  facts,  but  to  deduce  inferences 
from  facts. 
Craig  v.  Duffus  and  Dudgeon  v.  Thomson, — Comments  on 

these  cases  by  the  Lord  Chancellor. 
Appeal  Committee, — Reference  to  it  as  to  costs. 

The  Appellants  presented  their  Appeal  on  the  11th 
July  1854,  and  the  usual  order  to  answer  was  served 
on  the  Respondents,  who  presented  a  petition,  stating 
that,  by  agreement  entered  into  between  the  parties 
at  the  trial,  the  cause  was  withdrawn  from  trial,  as 
a  jury  cause,  and  from  the  jurisdiction  of  the  Court  of 
Session,  and  was  referred  to  the  Judges  of  the  Second 
Division,  as  arbitrators  chosen  by  the  parties,  that 
the  interlocutor  appealed  against  was  not  pronounced 
by  the  Court  in  the  course  of  their  ordinary  juris- 
diction ;  and  that  the  Appeal  was  therefore  irregular 
and  incompetent,  and  should  be  dismissed  with  costs. 

The  Appeal  and  the  Respondents'  Petition  were  both 
referred  to  the  Appeal  Committee,  who,  having  heard 
the  agents  on  the  9th  August  1855,  reported  their 
opinion  to  the  House,  that  the  question  raised  by  the 
Respondents'  petition  ought  to  be  argued  at  the  bar, 
by  one  Counsel  of  a  side  ;  both  parties  to  have  liberty 
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to  lodge  a  printed  Case  ''  confined  to  the  competent     robih  n  u^ 
of  the  appeal'' 

Both  parties  availing  themselves  of  this  liberty,  the 
usual  complement  of  "  Cases,"  that  is  to  say,  500  or 
600  copies,  being  one  for  eacli  Peer  of  Parliament,  was 
deposited  in  the  House  for  their  Lordships'  perusal ; 
all  this  being  entirely  without  prejudice  to  another  set 
of  Cases,  of  eqxial  number,  upon  the  merits  of  the  suit, 
— to  follow  in  the  event  of  the  Appeal  being  sus- 
tained (a). 

Mr.  Rolt  for  the  Eespondents,  in  support  of  the  ob- 
jection to  the  competency  of  the  Appeal :  The  Appeal 
is  irregular,  on  the  principle  o{  Dudgeon  v.  Thomson  (b), 
and  the  earlier  case  of  Craig  v.  Duffua  (c).  In  this 
case,  a  trial  by  jury  had  been  ordered.  An  interlocutor, 
approving  of  issues,  had  been  signed.  That  interlo- 
cutor was  xmalterable.  The  case,  consequently,  became 
emphatically  a  jury  case,  and  the  Jury  Court  was  from 
thenceforth  the  only  tribunal  competent  to  decide  it. 
At  the  trial,  after  sundry  witnesses  had  been  examinedj 
the  presiding  Judge  (d)  suggested  that  no  fact  was 
disputed,  and  that  the  real  question  was  one  of  law ; 
and  his  Lordship  thereupon  made  the  following  entry 
in  his  notes: — 

*'  In  respect  that  at  this  stage  of  the  ttial  both  parties  concurred 
in  the  view  that  there  was  no  proper  question  of  fact  which  the 
jury  could  be  called  upon  to  decide,  the  Lord  Justice  Clerk,  mth 
the  consent,  and  at  the  desire  of  the  parties,  discharged  the  jury 
without  a  verdict;  and  in  order  that  the  cause  might  be  decided  by  the 
Court  upon  the  notes,  each  party  being  entitled  to  raise  any  question 
of  law  which  the  notes  and  record  suggest,** 

Where  is  any  substantial  or  discernible  difference 
between  this  and  what  took  place  in  Dudgeon  v. 
Thomson  ?    Here  the  Judge,  "  with  the  consent  and 

(a)  For  the  constitution  of  the  Appeal  Committee,  see  Marianski 
V.  Cairns,  suprh,  vol.  i.  p.  766. 

{b)  1  Macq.  714.  (c)  6  Bell,  308. 

id)  !%€  Lord  Justice  Clerk  Hope. 
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Roinrn  alm     at  the  desire  of  the  parties/'  discharired  the  jury :  the 

MAOBTSATn  OF  ^  •>        if    » 

RdcrRsw,       parties  agreeing  that  the  ultimate  decision  should  be 
nmited  to  what  appeared  on  his  notes. 

The  Solicitor-General  (a),  Mr.  Anderson  being  with 
him,  for  the  Appellants :  Craig  v.  Dyffu^  has  pro- 
duced lamentable  consequencea  The  House  there,  to 
avoid  the  immediate  expenditure  of  judicial  attention, 
raised  a  technical  objection,  which  excluded  the  Appeal 
It  was  a  surprise  to  the  one  party — the  successful 
party ;  and  a  fraud  upon  the  other  painty — the  losing 
party.  This  question  is  extremely  important, — Shall 
these  agreements,  made  in  the  face  of  the  Court,  and 
at  the  instigation  of  the  Court,  made  for  very  useful 
purposes,  to  save  unnecessary  delay  and  expense^^ 
shall  these  have  an  effect  so  disastrous,  as  well  as  so 
utterly  startling  and  imexpected  ? 

It  was  competent  to  remit  the  case  back  to  the 
Division  from  which  it  had  emanated  ;  "  it  shall  be 
competent  to  the  Jury  Court  to  remit  back,"  &a  The 
parties  might,  by  agreement,  abandon  the  order  sending 
the  case  to  a  jury.  This  was  in  the  ciursusy  not  out  of 
the  cursuSy  cuHoi.  The  principle  of  Graig  v.  DvffM 
is  clearly  erroneous  and  most  unfortimate. 

[The  Lord  Chancellor  (b)  :  It  had  the  concur- 
rence of  Lord  Cottenham,  Lord  Brougham^  and  Lord 
Caraphell.^ 

Lord  Campbell,  in  Craig  v.  Luffus,  said  the  "order 
should  have  been  discharged."  But  what  better  dis- 
charge could  there  be  than  the  "  Court  by  consent 
remitting  the  case  back  V  Dudgeon  v.  Tlixymson  is 
the  child  of  Craig  v.  Duffus,  There  conclusions  of 
fact  were  to  be  drawn  from  the  notes  of  the  Judge. 
But  here  the  words  are  different,  and  do  not  warrant 
the  same  deduction  in  point  of  fact     The  Court  could 

(d)  Sir  R.  Bethell.  (6)  Lord  Cranwortiu 


not  try  tlie  issues  except  by  consent.     Therefore  we    i5aSn5»'or 
have  no  reason  to  impeach  the  decision  in  Dudgeon  v.  •."^' 

ROBY  CT  AL. 

ThovisoTL  Here  each  party  was  left  at  liberty  "to 
raise  any  question  of  law,"  but  not  any  question  of 
&ct ;  and  the  Court  was  to  decide  proprio  vigore^  and 
not  in  virtue  of  any  authority  fipom  the  parties.  The 
function  performed  by  the  Court  in  the  case  at  bar 
was  properly  reserved  at  the  trial.  If,  then,  neither 
Craig  v.  Duffua  nor  Thomson  v.  Dudgeon  bind  the 
House,  what  do  earlier  cases  say  ?  We  submit  that 
there  are  several  precedents  which  will  warrant  the 
reception  of  this  Appeal  (a). 

The  LoBD  Chancellor:  Lord aaneeuor'* 

My  Lords.  I  do  not  think  it  necessary  to  take  any  ^^"^ 
further  time  before  I  state  the  course  which  I  recom- 
mend your  Lordships  to  adopt,  namely,  to  declare 
this  Appeal  incompetent.  Further  consideration  I  deem 
unnecessary,  because  the  question  was  very  fully  con- 
sidered by  me  the  year  before  last,  in  the  case  of 
Dudgeon  v.  ThoTnson,  which  appears  to  me  to  be 
undistinguishable  from  the  present,  and  which,  I 
think,  therefore,  ought  to  govern  your  Lordships' 
conduct  now,  even  if  I  entertained,  which  I  do  not, 
any  doubts  as  to  the  propriety  of  that  decision. 
I  will  say  a  word  or  two  about  the  other  case  of 
Craig  v.  Duffua,  but  the  present  is  so  exactly  like  the 
case  of  Dudgeon  v.  Thomson,  that  unless  I  were  to 
hold  that  case  to  have  been  wrongly  decided,  I  could 

(a)  Here  the  learned  Solicitor-General  cited  several  authorities 
anterior  to  Craig  v.  Duffus.  These  are  referred  to  in  the  printed 
Cases,  and  cited  in  Craig  t.  Duffus  and  Thomson  v.  Dudgeon,  But 
the  Lord  Chancellor  observed,  that  they  were  either  perfectly  recon- 
dleable  with  Craig  v.  Duffus  and  Thomson  v.  Dudgeon,  or,  if  not 
80,  must  now  be  considered  as  having  been  decided  per  incuriam  or 
as  now  overruled,  see  infrh,  p.  490,  but  see  suprh,  vol.  i.,  p.  791,  as 
to  the  House  overruling  its  own  decisions,  or  erring  in  any  respect, 
both  being  there  treated  as  things  impossible. 

K  K 
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»o|mn»ALV^   not  with  propriety    express  any  doubt    aboat  the 
RwruEw,       present  case. 

—  *  My  Lords,  in  the  case  of  Dtudgeon  v.  Thomson,  the 
'v^^*^*  Pursuer  sought  to  make  the  Respondent  liable  for  the 
purchase  of  an  estate^  because,  having  purchased  it  as 
agent  for  another,  or  being  alleged  to  have  purchased 
it  as  agent  for  another,  either  it  ought  to  be  con- 
sidered that  he  really  was  purchasing  it  for  himself ; 
or,  secondly,  that  if  that  were  not  so  he  was  purchasing 
it  as  agent  for  a  man  whom  he  knew  to  be  insol- 
vent, which  £BLct  he  ought  to  have  disclosed  to  the 
vendors ;  or,  thirdly,  that  he  purchased  in  circumstances 
which  placed  him  in  the  position  of  a  guarantee,  or 
security  for  the  solvency  of  the  purchaser.  In  order 
to  decide  those  questions  of  fact,  three  issues  were 
directed  raising  these  distinct  points : — First,  whether 
he  purchased  for  his  own  benefit,  because  then,  of 
course,  he  would  be  responsible  for  the  purchase  money ; 
secondly,  if  he  did  not  purchase  for  his  own  benefit» 
but  purchased  as  agent  for  another,  whether  that  other 
person  was  known  to  him  to  be  an  insolvent  person; 
and,  thirdly,  whether  in  the  course  of  the  transactions 
connected  with  that  purchase,  he  did  make  himself 
liable  as  guarantee  or  surety  for  the  purchaser.  Those 
three  issues  were  directed*  I  have  not  the  book  in 
which  that  case  is  reported  actually  under  my  eye  at 
the  present  moment,  but  I  am  sure  that  I  am  stating 
with  substantial  accuracy  the  points  then  directed  to 
be  tried  (a). 

Those  issues  came  on  to  be  tried,  and  a  great  deal 
of  documentary  evidence  was  offered,  consisting  of 
letters  and  other  papers  that  had  passed  between  the 
parties,  tending,  as  the  Pursuer  alleged,  to  prove  the 
affirmative  of  those  issues,  but  not  leading  to  that  con- 

(a)  His  Lordship's  statement,  though  firom  memoiy,  is  quite 
correct;  and  tuprh,  voL  i.  p.  714. 
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olusioxi,  as  the  Defender  contended.     It  was  not  a  case   £SStSm§qw 


in  which  there  was  any  conflict  of  credibility  of  wit-  9. 

n««.  Ue.»»  it  w»  dl  d,p.adeut  .po.  the  ooa,  JT^I,, 

struction  foirly  to  be  put,  or  rather,  the  inferences        ^i»*«*»»«- 

fidrly  to  be  deduced  from  those  letters  and  documents. 

And,  therefore,  after  the  evidence  of  the  Pursuer  had 

all  been  given,  it  was  agreed,  at  the  suggestion  of  the 

Judge,  that  the  whole  matter  shoxdd  be  withdrawn 

from  the  jury  and  submitted  to  the  Court,  and  thttt 

the  Court  should  find  that  which  it  would  have  been 

the  duty  of  the  jury  to  find  but  for  that  agreement. 

It  was  then  remitted  back  to  the  Court,  and  the  Court 

found  upon  those  issues,  if  I  remember  rightly,  for  the 

Defender  upon  the  first  of  those  issues,  and  for  the 

Pursuer  upon  both  the  others ;  however,  certainly  they 

found  for  the  Pursuer  upon  the  last  issue,  namely,  that 

the  Defender  had  made  himself  liable  to  guarantee  the 

solvency  of  the  purchaser.     Of  course  no  other  question 

ihen  arose,  because,  as  he  had  done  so,  he  was  bound 

to  pay  the  money,  and  that  was  the  result. 

This  matter  having  been  brought  before  your  Lord- 
ships' House  by  way  of  appeal,  what  was  attempted 
was  this,  to  show  that  the  Court  had  arrived  at  an 
erroneous  conclusion  in  point  of  &ct,  and  that  they 
ought  not  to  harve  found  the  issues  as  they  had  found 
them.  My  Lords,  in  addressing  the  House  as  to  the 
decision  to  be  come  to  in  that  case,  I  certainly  stated 
with  very  great  confidence  that  that  was  a  course  that 
could  not  be  taken.  If  it  had  been  left  to  the  jury  to 
decide,  there  would  have  been  no  means  of  calling 
their  decision  in  question  before  this  House.  There 
might  have  been  a  motion  before  the  Court  for  a  new 
trial,  upon  the  ground  of  the  verdict  being  imsatisfitc- 
tory  or  contrary  to  evidence.  That,  of  course,  is  ex- 
duded  when  you  find  that  the  verdict  is  one  found  by 
the  Court.     But  the  question  of  &ot  never  could  have 

KK  2 
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wSmmiw  ^®^  brought  by  way  of  appeal  before  the  House  of 
^''''**^'  Lords.  It  was  in  truth  an  agreement  by  the  parties 
to  substitute  the  Court  for  the  jury,  and  when  the 
Court,  in  pursuance  of  that  delegated  authority,  found 
the  issues,  they  were  functi  officio.  The  finding  upon 
the  issues  was  considered  just  as  if  it  had  been  given 
by  a  jury,  and  no  Appeal  was  competent. 

On  the  propriety  of  the  course  which  your  Lord- 
ships  ook  upon  that  occasion,  whether  I  look  at 
the  matter  upon  technical  views,  or  upon  views  of 
substantial  justice,  I  do  not  entertain  any  doubt. 
That  technically  it  was  right  no  person  can  doubt 
That  it  was  in  consistency  with  principles  of  sub- 
stantial justice  appears  to  me  to  be  equally  clear, 
because  nothing  is  less  conducive  to  substantial  jus- 
tice than  encouraging  litigation  and  appeals  upon 
questions  of  fact  which  have  been  submitted  to  a 
jury,  who  have  heard  the  witnesses,  and  who  there- 
fore had  the  best  means  of  forming  a  judgment  I 
think,  therefore,  that  the  recommendation  which  I 
ventured  to  give  to  your  Lordships,  and  which  your 
Lordships  followed  upon  that  occasion,  was  perfectly 
correct. 

Now,  looking  at  this  case^  it  appears  to  me  that  it 
is  in  exactly  the  same  position.  In  this  case  the  town 
authorities  of  Renifrew  claim  that  they  were  entitled, 
under  an  old  charter  of  the  year  1703,  to  certain 
dues  to  be  levied  upon  goods  imported  into  that  town. 
That  was  denied  by  the  Defenders,  shipbuilders  and 
other  persons  residing  at  Renfrew ;  and  the  question 
turning  entirely  upon  how  figu*  there  had  been  a  levy- 
ing of  tolls  in  conformity  to  this  admitted  charter, 
an  issue  was  directed  for  the  purpose  of  having  that 
question  properly  tried. 

The  issue  was  this : — "  It  being  admitted  that  a 
Royal  Charter  was  granted  in  the  year  1703,  con* 
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ferrmg  ceitam  rights,  powers,  -and  privileges  upon  the   j^"*"*"-j 
magistrates  and  burgh  of  Renfrew,  and  in  particular      ^^nxw, 
conferrimr  on  said  mairistrates  and  burirh  a  riirht  of         — 
harbour  within  the  limits  or  boundaries  expressed  in        opMom, 
the  charter,"  the  question  was,  "  Whether  the  Magis- 
trates and  Town  Council  of  Renfrew,  by.  themselves  or 
their  tacksmen,  have,  under  the  said  charter,  levied  a 
duty  of  twopence  per  ton  upon  goods  loaded  or  landed 
within  the  bounds  of  the  said  grant  of  harbour,  ex- 
cepting coals,  dung,  or  lime  for  manure,  to  or  for  the 
use  of  residing  burgesses  ;  and  as  to  these  articles  to 
the  extent  of  one.  half  of  the  said  dues,  and  that  for 
upwards  of  forty  years  prior  to.  June  1851,*' 

That  issue  came  on  to  be  tried ;  some  documentary 
evidence  was  put  in ;  and  then  four  witnesses  were 
examined,  who  were  inhabitants  of  Renfrew*  One,  I 
think,  was  merely  a  gentleman  who  had  made  a  plan 
of  the  harbour,  and  the  three  other  witnesses  were 
residents  in  Renfrew,  who  gave  evidence  tending  to 
show,  as  the  Pursuers  contended,  that  these  dues  had 
been  levied,  and  that  they  had  been  levied  in  con- 
formity with  the  charter.  There  was  no  dispute  that 
the  >dues  had  been  levied,  but  the  real  question  was 
whether  the  evidence  did  not  show  that,  they  had  been 
levied  alio  intuitu,  not  by  reason  of  a  right  conferred 
by  that  charter,  but  from  some  other  cause  which 
would  not  entitle  the  Pursuers  to  that  for  which  they 
were  contending. 

The  evidence  having  all  been  gone  into,  that  was 
done  which  is,  substantially,  exactly  the  same  as  what 
was  done  in  the  case  of  Dudgeon  v.  Thomson.  The 
note  says,  *'  At  this  stage  of  the  trial  both  parties  con- 
curred in  the  view  that  there  was  no  proper  question 
of  feet  which  the  jury  could  be  called  upon  to  decide,*' 
Not,  I  must  observe,  a  very  accurate  way  of  putting 
the  matter :  it  ought  to  have  been  said  that  it  was 
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not  a  question  upon  which  the  jury  would  have  to  decide 


ROBIM  ST  ALn 
BlAaUTRATM  OP 

«.     '       the  facts  properly  so  called,  but  that  they  would  ha^ 

Lord  Ckanceitor's 


to  decide  what  was  the  rational  inference  from  the  fjodB 
that  were  proved.  But,  however,  putting  it  so,  *^  the 
L(yrd  Justice  Clerk,  with  the  consent  and  at  ihe  deeiie 
of  the  parties,  discharged  the  jury  without  s,  verdict^ 
and  in  order  that  the  cause  might  be  decided  by  the 
Court  upon  the  notes,  each  party  being  entitled  to 
raise  any  question  of  law  which  the  notes  and  record 
suggest. 

It  comes  back,  and  is  argued  before  the  Court  upon 
that  evidence ;  and  then  the  Court  being,  by  the  consent 
of  the  parties,  put  by  them  to  find  that  which,  but  fer 
what  they  were  so  doing,  the  jury  would  have  been 
bound  to  find,  comes  to  this  conclusion,  ''Having 
heard  parties  procurators  on  the  questions  of  lav'' 
(as  they  call  them,  though  truly  they  are  questio&B  of 
fisuH^)  "  raised  by  them  on  the  notes  of  the  evidence 
taken  at  the  trial  and  reserved  for  the  Court ; — ^Find 
that  the  levy  proved  of  twopence  per  ton  on  goods 
loaded  or  landed  on  the  course  of  the  Canal  of  Bea- 
frew,  being  goods  exported  jfrom  or  brought  into  the 
said  Burgh  by  means  of  the  said  Canal,  or  ther^y 
sent  into  or  brought  ifrom  the  River  Clyde,  was  not 
in  law  a  levy  of  proper  harbour  dues  by  the  Bui]gli  of 
Renfrew,  in  virtue  of  the  Charter  of  1703,  giving  tliem 
a  grant  of  &ee  harbour  and  seaport  on  the  Clyde,  and 
authorizing  them  to  levy  "  them,  ''  and  therefon^ 
find  that  such  levy  cannot  form  any  warrant  for  the 
exaction.'' 

Now,  my  Lords,  the  only  distinction  that  is  at- 
tempted to  be  made  between  this  case  and  that  of 
Dudgeon  v.  Thomson  is,  that  the  learned  Judges  in 
their  finding  say,  that  they  find  that  in  pomi  of 
law.  If  the  jury  had  said.  We  find,  in  point  of  lav, 
that  it  was  not  a  levy  in  pursuance  of  the  diaiter, 
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that  would  not  have  made  it  lees  in  truth  a  findinir     robiwwal^- 

o      Maomteatm  of 

in  point  of  fact  and  not  of  law.     It  is  not  a  question       »wj^. 
of  law  at  all     The  question  to  be  decided  was  one  of         — 

^  Lord  CkaueeOot's 

fiwjfe,  whether  in  pursuance  of  the  charter  the  dues  op^^- 
had  been  levied.  That  being  the  matter  to  be  de- 
cided by  the  jury,  the  parties  agreed  that  it  should  be 
submitted  to  the  Judges.  The  Judges  found  that  the 
dues  were  not  levied  in  pursuance  of  the  charter,  and 
then  no  doubt  all  matter  of  law  is  reserved.  What 
would  be  the  consequence  of  those  tolls  having  been 
levied,  if  not  in  pursuance  of  the  charter,  is  an  open 
question  ;  but  the  question.  Whether  the  Judges  pro- 
perly came  to  that  conclusion  ?  is  a  question  which  is 
not  open,  but  which  must  be  taken  to  have  been 
found  by  the  jury,  although  not  found  by  the  jury 
but  the  Judges.  It  was  only  so  found  by  the  Judges 
because  the  parties  agreed  to  substitute  them  for  the 
jury.  I  am,  therefore,  of  opinion  that  this  case  comes 
within  the  decision  in  Dudgeon  v.  Thomson,  and  that 
it  would  be  most  mischievous  to  admit  appeals  of  such 
a  character  as  the  present. 

That  being  so,  I  might  feel  myself  absolved  from 
saying  anything  more  upon  the  subject.  But  I 
admit,  with  the  learned  Solicitor-OeneraZy  that  the 
question  is  one  of  considerable  importance ;  and  I  do 
not  at  all  regi-et  that  it  has  been  fully  canvassed  at 
the  bar.  The  learned  SoUcitor-Oeneral  has  very  much 
questioned  the  propriety  of  a  decision  which  occurred 
seven  or  eight  years  ago,  in  the  year  1849,  in  the  case 
of  Craig  v.  Duffus.  That  case  differed  from  the 
present  case  and  the  case  of  Dudgeon  v.  Thomaon  in 
this  respect,  that  the  parties  did  not  leave  the  Judges, 
as  it  were,  to  be  put  in  the  place  of  the  jury  to  find 
upon  evidence  that  had  been  submitted  to  the  jury 
what  the  verdict  ought  to  be.  But  before  any  evi- 
dence was  given,  and  when  the  matter  came  on  for 
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uSSnS^ow   ^™^>  ^^^y  agreed  that  instead  of  it  being  tried  by  a 
^^-"^'      j^ry,  the  jury  should  be  discharged,  and  that  the  whole* 

Lord  ciknuxiht'i  Q^^^^^^  should  be  goue  into  in  the  ordinary  mode  o£ 
^'P^'^^'  investigating  matters  of  fact  before  the  Court  of  Sessioii, 
where  jury  trial  is  not  resorted  to.  A  most  laboriooa 
and  protracted  investigation  took  place  aooordingly^ 
and  the  Court  came  to  a  decisi(m«  And  what  thiB 
House  determined  was,  that  although  if  there  had  been, 
no  question  about  a  jury  at  all,  if  from  the  first  that 
investigation  had  been  made^— as  eventually  it  was 
made — ^by  a  commission  and  other  modes  of  trial,  the 
finding  in  that  case  would  have  been  a  finding  that  waa 
capable  of  being  brought  by  review,  yet  that,  in  tiutii, 
the  course  in  which  the  matter  had  been  conduoied 
had  constituted  the  Court,  not  a  Court  deciding  aeeusir 
dwn  curoum  curice,  but  deciding  in  the  character  of 
arbitrators.  If  this  House  was  right  in  that  conda- 
sion,  it  followed  as  a  matter  of  course  that  that  which 
the  arbitrators  had  foimd  as  fact  could  not  be  subject 
to  be- canvassed  by  any  Court  of  Appeal  afterwards. 
The  parties  had  made  their  own  tribunal,  and  by  the 
decision  of  that  tribunal  they  must  be  bound. 

My  Lords,  I  think  that  decision  was  perfectly 
right,  except  that  upon  one  point,  I  confess,  a  doubt 
occurs  to  my  mind,  and  that  arises  from  something 
that  feU  from  Lord  Campbell  in  his  judgment  in 
adverting  to  the  rule  arising  fit>m  the  Statutes,  that 
there  can  be  no  appeal  from  an  order  directing  a 
matter  to  be  tried  by  a  jury,  that  being  not  a  matter 
capable  of  being  appealed.  In  that  case  (a)  there  waa 
an  order  directing  a  trial  by  jury ;  and  consequenily, 
that  order  standing,  the  trial  must  be  taken  to  havB 
been  a  trial  by  jury,  and  any  divergence  from  it^ 
merely  a  divergence  in  which  the  parties  had  agreed 
to  constitute  some  other  tribunal  their  Judges  in  the 

(a)  Craig  v.  Duffut. 


j 
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nature  of  arbitrators.      Lord  CtimpbM  says,   "An  ^^SnLni'ow 
order  was  made  that  the  case  should  be  sent  to  a       »"^j^» 
jury.     Under  those  circumstances  the  case  stands  pre-   ,     ^t—  „' . 
cisely  in  the  same  position  a^  if  it  had  been  one  of       <>p^oh. 
the  enumerated  cases  that  must  be  referred  to  a  jury. 
The  parties  might  by  consent  have  set  aside  that  in- 
terlocutor, and  have  restored  things  to  the  satne  situa- 
tion ihaJb  they  were  in  before  the  interlocutor  was 
pronounced." 

Now,  my  Lords,  I  confess  that  in  the  course  of  this 
argument  a  doubt  has  occurred  to  my  mind,  whether 
it  might  not  have  been  successMly  contended  that 
what  took  place  at  the  trials  or  before  the  trial,  at  the 
opening  of  the  intended  trial,  in  Oraig  v.  Duffas, 
might  by  fedr  implication  have  been  held  to  amount 
to  a  consent  by  the  Court  and  the  parties  that 
the  order  for  the  trial  by  jury  should  be  discharged. 
And  if  Lord  GampbeU  be  correct,  as  I  have  no  doubt 
he  is,  that  the  Court,  with  the  consent  of  the  parties, 
might  discharge  any  prior  interlocutor,  then  it  would 
have  laid  the  matter  open,  and  it  would  have  been 
a  matter  investigated  by  the  Court  according  to  its 
ordinary  course  of  investigation,  not  embarrassed  by 
any  reference  to  a  jury.  But  imless  that  suggestion 
can  be  adopted,  not  only  do  I  not  see  any  ground  for 
doubting  the  propriety  of  that  decision,  but  I  thiok 
it  is  a  decision  which  the  House  was  necessarily 
boimd  to  arrive  at.  Standing  the  order  for  reference 
to  a  jury  for  trial,  it  was  impossible  to  take  the 
decision  of  any  other  body  as  anything  else  than  the 
decision  of  a  conventional  tribunal  incapable  of  being 
made  a  subject  of  appeal. 

My  Lords,  several  cases  prior  to  this  of  Craig  v. 
Duffua  have  been  referred  to  in  the  course  of  the 
argument  as  being  calculated  to  cast  doubt  upon  that 
case,  and  upon  those  which  have  followed  it,  namely, 


OpitUOHt 
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laJSSSToF  Dudgeon  v.  Thomson  and  the  present  case.    WiUi 
f-    '       regard  to  Dudqeon  v.  Thomson,  I  do  not  think  that 

ionf  a^itceuori  that  casc,  any  more  than  the  present,  is  at  all  neces- 
sarily dependent  upon  Craig  v.  Dtiffus,  because  in 
Dudgeon  v.  Thomson  (and  I  think  exactly  the  same 
argument  applies  in  this  case)  there  was  evidently  no 
intention  whatever  to  discharge  the  order  for  a  trial 
by  jury.  On  the  contrary,  that  order  was  meant  to 
stand,  and  it  was  only  meant  to  substitute  the  finding 
of  the  Court  (as  probably  being  likely  to  be  a  more 
rational  finding  than  that  of  the  jury)  for  the  finding 
of  the  jury. 

The  other  cases  that  were  referred  to  I  do  not  think 
ought  to  have  any  influence  on  your  Lordships'minds, 
even  if  they  were  at  variance  with  the  subsequent 
cases  ;  because  if  they  are  at  variance,  they  have  been 
overruled,  and  the  later  cases  must  prevaU.  (a)  But  I 
do  not  think  that  when  those  cases  are  carefully 
looked  at,  it  is  at  all  difficult  to  reconcile  them 
with  those  that  have  been  subsequently  decided. 
Therefore,  I  humbly  move  your  Lordships  that  this 
Appeal  be  dismissed  as  incompetent,  and  with  costs. 

The  Solidtor-OeneraZ :  Your  Lordships  will  not  give 
any  costs  of  this  hearing,  which  was  directed  at  the 
request  of  the  Appeal  Committee,  for  the  purposfeof 
enabling  the  Appeal  Committee  to  make  the  proper 
order.  If  you  dismiss  the  Appeal,  therefore,  you  will 
dismiss  it  with  costs  as  j&om  the  time  when  the  matt^ 
came  before  the  Appeal  Committee,  not  including  th 
costs  of  this  hearing. 

The  Lord  Ghancellor:  I  think  we  must  dismiss 
it  with  costs.  This  was  the  opinion  of  the  Committee : 
"  Matter  of  Bespondents'  Petition  as  to  incompeteniy 
to  be  argued  at  the  bar  by  one  Counsel  of  a  side  on 

(a)  See  note  «tiprd,  p.  481. 


V. 

HOBT  ST  4L. 
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an  early  day  in  next  session.      Appellants  and  Re-  ^S^^^i^ 
spondents  at  liberty  to  lodge  a  printed  Case  confined       R»w»*»^» 
to  matter  of  competency  of  Appeal,  if  they  shall  be  so 
advised.*' 

The  Solicitor-Oeneral :  That  is  about  lodging  the 
Case,  but  the  Appeal  Committee  could  not  have  dis- 
missed it  with  costs. 

Mr.  Richardson:  The  Petition  prays  that  the 
Appeal  may  be  dismissed  with  costs. 

The  Solicitor  Qeneral :  What  the  Petition  prays  is 
an  immaterial  thing.  The  House  here  has  been  acting, 
as  it  were,  merely  for  the  purpose  of  assisting  the  Appeal 
Committee.  You  have  not  yet  the  Appeal  brought  to 
be  heard  by  the  House.  You  will  make  the  order 
now  which  would  have  been  made  by  the  Appeal 
Committee. 

Mr.  Richardson  :  It  would  be  very  hard  upon  the 
party  to  be  deprived  of  the  costs. 

The  Solicitor  Qeneral :  Another  reason  for  not  giving 
the  costs  of  this  hearing  is^  that  it  is  a  matter  of  public 
concern. 

The  Lord  Chancellor:  As  a  matter  of  form  the 
Appeal  is  dismissed  by  the  House  as  incompetent,  and 
the  matter  of  costs  is  referred  to  the  Appeal  Com- 
mittee. 

Appeal  dismissed  as  incampetent^  and  the  question 
of  costs  referred  back  to  the  Appeal  Committee, 

Deans  and  Boqebs — Bichabdson,  Loch,  and 

M'Laubin. 


49%  emaa  or  tbb 


X  ET  4I-, Anvujk 

X  ET  AL, 


.—A 

Us  tniftca  ta  Kcare  1,50QL  lo  kk  4liag\trr  Mary  fir 
file^  and  to  her  ddjiresi  in  f«e ;  boct  wiik  a  proviao  dal 
jmjmenx  in  his  lifetime  iSMwU  po  im  wwfartioa  of  lbs 
filL  Marj  liad  received  l/XXML  fnm  the  testator,  and 
predece«aed  bim.  Tlie  Court  of  Si  wiwi  bdd  tkat  lbs 
duUren  of  Marj  vere,  nemtlwleaB^  ggtitled  to  tlie  fall 
l,MOiL  wf&offt dednetiiif  tite  IXKXML   TWHoaaerrrened 


The  qaesdoa  wa^one  of  eoartmction.  The  Testator, 
JiAm  Hutchison,  hy  m  testamentaij  deed  of  tnisi 
dijiposition,  directed  his  tmsiees  as  follows : — 

Tint  tfaej  ifaall  «c  ^Mrt  and  Kcare  to  each  of  nydanghln^ 
Ifaijy  Fltnhfth,  Katbarine,  Ami,  and  Jean  Hotrhkon  m  fife- 
icat,  and  tfaor  diildun  mpcLtiidr  in  fee;,  llie  som  of  1«50QL 
itoling,  to  bear  iiitunt  frooi  the  fint  Wbitnmdaj  or  MaitbuaH 
Kx  moBtbs  after  mj  dfrrxr,  bat  alnrs  with  and  under  tfaii  ipeciil 
ccafition,  tiz^  that  as  tbeK  ptonsoos  are  intended  for  tiiepir- 
titnlar  or  penonal  benefit  of  wj  daugbteii  and  tbeir  cfaikfafB,  a> 
tbe  mnie  are  to  be  nowiK  subject  totbe^Mcrifiof  tbeir  hnabHidik 
or  to  tbe  debts  or  deeds  of  acj  or  either  of  tbem,  or  the  diligenee 
of  their  cie£toss;  andtherecexptsof  nirdaagbtersthenisehneB,SBd 
of  their  cfaDdren,  according  to  their  aereral  rigfats  of  ble-ient  sad 
fee;,  shall  be  Miffirient  exoneration  to  mj  trorteea,  without  tiie 
ncfcssiij  of  anj  eomcnt  or  aeqiiiittanoe  bj  their  serenl  hnsbsodi; 
it  bong  nndcEitood,  and  herebj- qwdallT  prorided  and  dedared,  thit 
whatever  sum  or  soms  hare  ahcady  been  paid,  ormaj  in  lifttiiiie 
hereafter  be  paid  to  anj  oreither  of  mj  said  children, idiether  sooi 
or  dangbters,  and  voodied  br  reoe^it  or  other  written  docoment^ 
or  entered  to  their  debit  in  m j  ledger  oi  other  aooount-book,  shiD 
be  held  and  accounted  (without  reckoning  interest  thereon)  at  m> 
mndi  of  the  prorison  falling  to  such  child  or  children  under  this 
deed  of  settlement,  and  declaring  further  that  the  said  prorisioDi* 
bodi  to  wife  and  diDdren,  shall  be  in  full  satis&ction  to  tfaem 
respectiiely  of  erery  prorisioo,  legal  or  conventional,  that  thej  ooold 
ask  or  demand  br  and  throogh  mj  decease  in  anj  manner  c^wsj. 
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The  Respondents  were  the  children  of  Mary  Hutchi-  hotcbbom  r  al. 
son,  who  had  predeceased  the  Testator.  They  claimed 
the  legacy  of  1,500Z.,  without  deduction  of  an  advance 
of  1,000Z.  made  by  the  Testator  to  Mary  in  his  life- 
time. 

The  Lord  Ordinary  (a)  held,  that  "  The  fee  of  the 
1,5002.  must  be  taken  to  infer  a  distinct  and  several 
estate  in  the  children  of  Mary,  as  of  thei  r  own  right 
altogether,  apart  from  and  independent  of  Ij  eir  mother; 
and  therefore  that  the  residuary  legatees  ^ere  not 
entitled  to  have  the  1,0002.  either  set  off  against  the 


same  or  deducted  therefrom. 


>9 


;/ 


■I •»»• 


To  this  decision  the  First  Division,  adherent  the 
following  observations  having  fallen  from  the  Count  in 
explanation  of  their  judgment ;  a  judgment  whicl;i,^the 
learned  SolicUor-Oeneral  designated  as  "a  singular 


one.'' 


Lord  President :  Some  confusion  has  arisen  here  from  the  way 
in  which  the  Testator  has  thought  proper  to  frame  this  heqnest  in 
favour  of  his  daughter,  who  was  dead,  in  the  same  terms  as  if  sKe 
had  been  alive.  This  is  the  more  extraordinary,  seeing  that  the 
bequest  that  he  gives  her  is  a  life-rent.  We  must  discover  his 
meaning  from  the  terms  of  the  deed.  It  appears  that  what  the 
Testator  did  give  to  his  daughter  was  a  life-rent,  and  a  life-rent  only. 
I  think  that  the  word  **  allenarly  "  {b)  is  nOt  requiidte  in  a  deed 
such  as  this,  which  is  a  trust  for  the  grandchildren  as  well  as  the 
daughter,  to  restrict  the  mother's  right  to  a  life-rent.  The  principle 
that  we  apply  to  trust  deeds,  as  contradistinguished  from  deeds  of 
investiture,  is  applicable  here.  If  it  be  made  plain  that  the  pro- 
vision b  one  in  which  the  grandchildren  are  to  have  the  fee  and  the 
daughters  the  life-rent,  the  word  allenarly  is  not  requisite.  I  think 
that  it  was  only  a  life*rent  that  was  given  to  the  daughters.  What- 
ever sums  should  be  advanced  by  the  Testator  to  his  children  were 
to  be  held  as  so  much  of  the  provision  falling  to  them.  The 
advance  of  1,000/.  to  his  daughter  Maiy  is  entered  in  his  book  as  a 
sum  which  was  to  be  deducted  from  her  patrimony.  But  the 
question  is,  from  what  is  it  to  be  deducted?  The  whole  question  is 
one  as  to  what  is  the  meaning  and  intention  of  the  truster.    He 

(a)  Lord  Ivory. 

(b)  "  Allenarly  "  is  the  scientific  word  for  "  only." 
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HnxraaoN  n  al.  might  have  directed  the  dedactkm  to  be  made  either  ham  hofli  the 

SKnxoir  m  At.  ^^  ^^^  *^®  life-rent,  or  only  from  one  of  them.  The  tenns  of  the 
settlement  are  not  very  dear.  There  is,  however^  no  direction  to 
make  any  deduction  from  the  provisions  of  the  grandchildren,  htit 
only  from  those  of  the  children ;  and  I  think  that  the  grandchUdreii 
are  not  to  su£Per  deduction  under  this  direction.  Upon  the  whole,  I 
am  for  adhering. 

Lord  FuUerton :  I  am  of  the  same  opinion,  and  I  think  ihat  we 
cannot  do  otherwise  without  infringing  principles  which  ace  fixed 
in  law.  The  question  is.  What  is  it  that  this  deed  expresses  ?  If  it 
could  be  shown  that  the  Testator  had  constituted  only  one  right,  so 
that  both  the  life-rent  and  the  fee  would  go  to  the  daughters,  that 
would  present  a  different  case  from  what  we  have  here.  But  I 
cannot  hold  this  to  be  the  case.  The  word  "  allenarly,''  it  is  true,  is 
not  here,  but  there  are  words  which  are  equivalent.  We  have,  I 
think,  gone  too  feur  in  admitting  constructions  of  deeds  inconsistent 
with  the  intentions  of  the  Testator.  In  this  case  there  are  two  pro- 
visions, not  one, — a  life-rent  to  the  mother  and  a  right  of  fee  to  her 
children.  The  question  arises,  from  what  provinon  is  the  deducticm 
to  be  made  ?  It  it  quite  dear  that  it  must  be  from  that  of  the  party 
who  has  received  the  payment  proposed  to  be  deducted, — that  is, 
from  the  life-renter,  and  not  from  the  fiar.  The  interlocutor  of  the 
Lord  Ordinary  should  be  adhered  to. 

Lord  Ivory :  I  remain  of  the  opinion  expressed  by  me  as  Lord 
Ordinary  in  the  interlocutor  under  review. 

Lord  Cumnghame  was  absent. 

The  Solicitor-Oeneral  and  Mr.  RoU  for  the  Appel- 
lanta 

Sir  Fitzroy  Kelly  and  Mr.  Munro  for  the  Bespon- 
dents. 

The  argument  on  both  sides  is  exhausted  in  the 
following  opinion  of — 

^'"^^ SSSSt^"^'      The  Lord  Chancellor  (a) : 

I  have  no  hesitation  in  moving  your  Lordships  to 
come  to  a  decision  different  from  that  at  which  the 
Court  in  Scotland  arrived. 

The  question  turns  entirely  upon  the  construction 
of  a  particular  instrument.  It  has  been  likened  at 
great  length  in  the  printed  arguments  to  cases  with 

(a)  Lord  Cranworth. 
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wbich,  I  think,  it  has  little  or  nothing  in  common.  HorcnMmnMK 

In  the  first  place,  we  were  pressed  with  the  case    ^™^^*"^'" 

decided  in  this  House  oi  Dixon  v.  Fiaher  (a)>  in  which        cpituom, , 

it  was  held,  and  held  upon  very  intelligible  principles, 

that  where  a  person  claiming  against  a  will  is  put  to 

an  election ;  if  that  which  is  given  by  the  will  is  a 

life-rent  only,  and  after  the  death,  the  fee  is  given 

to  the  children ;   then  if  the  election  is  made — say 

by  a  daughter,  to  take  against  that  instrument,  to 

take,   for  instance,  the    legitim,  such  election  will 

not  affect  the  interest  of  those  who  take  after  her. 

It  has  been  so   settled,  and  it  is  unnecessary  to 

discuss  the  grounds  upon  which  that  determination 

was  come  to. 

During  the  argument  at  the  Bar,  the  case  was 
likened,  and  so  it  is  in  the  printed  papers  before  me, 
to  cases  of  ademption  of  legacies ;  but  I  cannot  say 
that  I  think  they  have  any  close  analogy.  They 
somewhat  resemble,  but  they  do  not  at  all  afford  an 
authority,  on  which  a  Court  of  justice  could  act. 
Those  cases  of  ademption  proceed  upon  this  ground ; 
that  if  a  testator  makes  a  will  and  gives  that  which  is 
in  the  nature  of  a  portion  to  his  daughter,  say  5^0002. 
simplidter,  and  afterwards  in  his  lifetime  the  daughter 
marries,  and  he  gives  to  that  daughter  1,000?.,  even 
though  he  does  not  give  it,  as  he  had  given  it  by  the 
will,  avmpliciter,  but  settles  it  upon  herself  for  her  life, 
and  afterwards  to  go  to  her  children  ;  still  that  must 
be  intended  to  be  taken  in  satisfaction  of  what  has 
been  given  by  the  will,  because  the  Courts,  in  this 
country  at  least,  have  not  considered  that  the  circum* 
stance  of  a  limited  interest,  such  as  an  interest  for 
life,  bemg  given  to  the  daughter,  and  after  the  death 

(a)  10  Sh.  &  Dun.  55,  affirmed  1st  July  1833;  6  WOl.  &  S.431. 
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HuTCHMox  n  AL.  q{  ^}^q  daughtcr  an  absolute  interest  being  ^ven  to 
—   ^^    the  children  of  that  dausfhter,  makes  any  substantial 

Lor4  Ckancemr'9  t     •         -i 

difference.     It  is  still  deemed  a  satisfaction. 

The  present  case,  however,  turns  entirely  upon  the 
construction  of  this  wilL  Now  the  will,  after  directing 
the  payment  of  debts,  and  making  certain  other  pro- 
visions, proceeds  thus :  "  Tertio,  the  trustees  are  to 
set  apart  and  seciire  to  each  of  my  daughters  "  (there 
having  been  five  of  them)  *'in  life-rent^  and  their 
children  respectively,  in  fee,  the  sum  of  1,5002.  ster- 
ling, to  bear  interest,"  and  so  on.  Then  it  excludes 
the  jvs  mariti.  "And  lastly,  that  they  shall  pay 
and  divide  the  &ee  remainder  and  residue  of  my  es- 
tate, real  and  personal,  hereby  disponed,  amongst  my 
sons  equally  between  them,  share  and  share  alika" 
With  this  proviso  :  "  It  being  understood,  and  hereby 
specially  provided  and  declared,  that  whatever  sum 
or  sums  have  already  been  paid,  or  may  in  lifetime 
hereafter  be  paid  to  any  or  either  of  my  said  children, 
whether  sons  or  daughters,  and  vouched  by  receipt  or 
other  written  document,  or  entered  to  their  debit  in 
my  ledger  or  other  account  book,  shall  be  held  and 
accoimted  (without  reckoning  interest  thereon)  as  so 
much  of  the  provision  falling  to  such  child  or  children 
under  this  deed  of  settlement" 

Now  Mary  Hutchison,  afterwards  Mary  Arbuthnot^ 
died  in  the  Testator's  lifetime,  two  or  three  years 
before  the  date  of  the  will,  and  he  had  advanced  upon 
her  marriage  1,0002.  Is  that  to  be  taken  in  reduction 
of  the  1,5002.,  or  is  it  not  ?  The  Court  below  decided 
that  it  was  not ;  because,  they  said,  that  that  was  to 
be  deducted  from  her  life  interest,  and  not  from  the 
ultimate  interest  of  the  children.  She  was  herself 
dead,  so  that  in  her  case  there  would  be  no  deduction. 
But  the  same  principle  would  apply  to   the  other 
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daughters;  they  are  not  dead,  at  least  we  have  not  hutchmom kt At. 


Skxlton  etal. 


heard  of  their  death,  and  I  presume  they  are  still 

,.     .  Lord  Chancellor' J 

living.  opinion. 

What  is  contended  for  by  the  Respondents  is,  that 
the  sum  which  the  Testator  directs  to  be  deducted 
from  the  provision  falling  to  the  children  under  the 
will  shall  be  deducted  from  the  life  interest,  because 
that  which  would  otherwise  be  deducted,  if  not  from 
the  life  interest,  would  have  to  be  deducted,  not  from 
the  provision  for  the  child,  but  from  the  provision 
for  the  child  of  the  child.  Now,  in  the  first  place, 
it  is  obvious  that  the  intention  of  this  will  was  to 
give  equal  legacies  to  all  the  daughters^  and  equal 
shares  of  the  residue  to  all  the  sons.  But  the  inten- 
tion of  giving  equal  legacies  to  the  daughters  would  be 
defeated  by  the  construction  which  has  been  adopted 
by  the  Court  below ;  because  if  there  had  been 
any  daughter  who  had  had  1,5002.  advanced  in  her 
lifetime,  the  consequence  would  be  that,  eventually, 
that  daughter's  family  would  take  3,0002. ;  whereas, 
the  daughter  who  had  had  nothing  advanced  to  her 
would  take  only  l,500i.,  a  result  which  it  is  very 
improbable  that  the  Testator  should  have  contem- 
plated. 

But  further,  how  is  the  gross  sum  which  has  been 
advanced  in  the  lifetime  to  be  apportioned  and  set 
apart  against  the  life  interest  in  the  legacy  given  by 
the  will  ?  Supposing  a  sum  of  1,5001.  to  be  advanced 
in  the  lifetime ;  the  Testator  dies ;  the  interest  that 
had  accrued  due  down  to  the  death  of  the  Testator  is 
expressed  not  to  be  taken  into  account.  Then  take 
interest,  at  any  rate  you  please, — ^five  per  cent., — is  that 
to  go  on,  and  the  daughter  to  remain  unprovided  for 
for  twenty  years,  till  the  interest  for  that  number  of 
years  shall  amount  to  1,5002.,  and  then  to  be  let  into 
the  enjoyment  of  the  whole  ?    The  whole  arrangement 
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HoTcnMNRAL.  would  bo  80  extremely  mconvenient,  that  if  there 
stM.Toif»T4L.  YyQ  gjjy  other  possible  constrjiction  that  will  not 
opmwm.  *  militate  against  the  langoage  used  by  the  Testator^  I 
think  it  is  the  duty  of  the  Court  to  arrive  at  such 
a  construction.  Now,  is  there  any  such  possible  con- 
struction ?  I  think  that  which  is  suggested  by  the 
learned  Counsel  for  the  Appellants  is  a  perfectly 
rational  construction.  The  Testator  calls  it  ^  the  pro- 
vision &Iling  to  such  child  or  children."'  If  a  man  by 
his  will  gives  1,500{,  for  his  child  to  have  the  benefit 
of  it  during  her  life,  and  afterwards  to  go  to  her 
children,  she  being  a  married  woman  with  a  family,  is 
not  that  legitimately  described  as  a  '^  provision  fisdling 
to  children  f  It  appears  to  me  clear  that  it  is  so. 
The  same  expression,  portions  for  children,  have  been 
so  construed  in  England,  and  I  can  see  no  difficulty 
whatsoever  in  adopting  the  same  construction  upon  the 
language  used  in  this  instrument. 

Upon  the  whole,  although  we  are  generally  anxious 
to  hear  the  matter  fully  argued,  in  deference  to  the 
opinions  of  the  learned  Judges  of  the  Court  below,  I 
cannot  say  that  I  feel  any  reasonable  doubt  upon  the 
subject.  Therefore  I  think  that,  they  having  come  to 
what  I  consider  to  be  a  wrong  conclusion,  I  must  move 
your  Lordships  that  the  Interlocutors  be  reversed. 

Ordered  accordingly, 
Websters — Johnstone,  Farquhar,  and  Leech. 
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McEWAN, Appellant. 

CAMPBELL  ET  AL Rbspondbnts. 

Pleading — Bailway — Provisional  CommiUee^^ Obligations^  ivhSHiwh 
Relevancy  of  Allegation  (a). — Merely  to  have  boon  a  iFehrmarif,, 
member  of  a  provisional  committee  will  not  make  a 
person  liable  for  every  thing  that  was  done  in  the  course 
of  carrying  the  business  of  that  provisional  committee 
into  execution.  The  claim  of  a  person  alleging  employ- 
ment qua  secretary  and  law  agent  by  the  provisional 
committee  of  a  railway  company  must  specifically  and 
distinctly  set  forth  the  facts  on  which  he  relies  with 
reasonable  precision.  lie  must  aver  not  only  employment, 
but  the  manner  in  which  it  took  place. 

Bright  v.  Hutton^  3  H.  of  L.  Ca.  341.,  commented  upon, 
and  treated  as  having  settled  the  law  as  well  in  Scotland 
as  in  England. 

What  is  stated  in  a  summons  is  the  basis  of  the  action,  and 
what  is  averred  subsequently  is  but  matter  of  illustra- 
tion ;  unless  on  a  special  application  leave  be  given  by  the 
Court  to  vary  the  substance  of  the  allegations. 

The  condescendence  and  pleas  in  law  are  under  the 
13  &  14  Vict.  c.  36.  held  to  constitute  part  of  the 
summons. 

The  Pursuer,  a  solicitor  in  Glasgow,  brought  his 
Action  against  the  Provisional  Committee  nominated 
by  the  promoters  of  an  intended  but  unexecuted  rail- 
way, called  the  Lanark,  Stirling,  and  Clackmannan 
Counties  Junction  Railway,  claiming  458i.  19«.  lOd. 

(a)  "  The  usual  test  of  relevancy  is  to  assume  the  truth  of  the 
facts  averred ;  and  if  the  Defenders  admit  the  truth  of  the  facts 
averred,  they  admit  themselves  out  of  Court ;"  per  Lord  Robertson, 
one  of  the  Judges  in  the  Court  below,  who  decided  McEwan  v. 
Campbell. 
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MrvwAN  in  respect  of  his  bill  of  costs,  subject  to  certain  deduc- 
tions ;  and  also  claiming  182i.  13«.  lid.  in  respect  of 
alleged  cash  advances  and  other  disbursements. 

The  Defenders  stated  that  the  proposed  railway  was 
"  one  of  the  absurd  schemes  of  184!5."  They  further 
alleged,  that  it  had  been  "  got  up  by  the  Pursuer  him- 
self and  his  friends."  His  office  of  "secretary  and 
law  agent "  was  averred  to  be  self-assumed.  The  De- 
fenders denied  employment 

The  Lord  Ordinary  (Marshall),  on  the  20th  July 
1853,  found  that  the  averments  of  the  Pursuer  were 
not  sufficient  to  support  the  prayer  of  the  Summons, 
and  he  therefore  dismissed  the  Action,  annexing  to  his 
Interlocutor  the  following  note : — 

I.  According  to  the  principle  recognised  in  the  recent  English 
decisions,  and  also  the  case  of  Campbell  v.  Dick  Lauder,  27th  No- 
vember 1852,  in  this  Court,  it  is  not  sufficient  to  aver,  merely  that 
the  Defenders  were  members  of  a  Ph)visional  Committee  of  a  pro- 
jected railway  company.  The  members  of  such  a  Provisional 
Committee  do  not,  qua  such,  form  a  partnership,  and  are  not 
liable  merely  in  virtue  of  their  appointment  to  that  office  for 
services  dune,  or  advances  made  to,  or  on  behalf  of,  the  projected 
undertaking ;  nor  has  each  of  the  members  of  such  a  Provisional 
Committee  a  mandate,  ipso  jure,  to  bind  the  other  members,  as  is 
the  case  in  proper  partnerships,  lliis  rule  is  peculiarly  applicable 
to  the  present  case,  inasmuch  as  the  Ihursuer  does  not  even  allege 
that  the  Defenders  were  among  the  persons  who  are  stated  to  have 
been  the  projectors  of  the  proposed  undertaking.  To  make  out 
a  relevant  case,  therefore,  a  liability  on  the  ground  of  employmaU 
by  the  members  of  a  Provisional  Committee,  there  must  be  a  dis- 
tinct  allegation  of  actual  employment  by  each  of  the  persons  against 
whom  such  liability  is  alleged.  Such  employment  may,  no  doubt, 
take  place  in  many  different  ways ;  but  there  must  be  an  all^^on 
of  actual  employment  in  one  way  or  another  by  the  parties  sought 
to  be  so  made  liable ;  and  such  an  allegation  must  be  made  in 
reference  to  each  of  these  parties  individually,  because,  as  already 
stated,  they  are  not  united  as  partners,  and  none  of  them  has,  bj 
law,  a  mandate  to  bind  the  others. 

Moreover,  the  manner  in  which  the  alleged  employment  by  the 
different  members  is  said  to  have  taken  place  must  be  set  fofih 
with  a  reasonable  degree  of  precision  and  specification,  so  as  to 
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enable  the  parties  against  whom  such  Hability  is  alleged  to  prepare         McKwan 

to  defend  themselves  against  the  demand.     The  import  of  such  an    Campbkll  et  al. 

allegation  is,  that  by  some  transaction  the  parties  have  become 

connected  as  principal  and  agent  j  or,  in  other  words,  that  they 

have  entered  into  a  contract  of  mandate ;  and  the  party  against 

whom  such  an  allegation  is  made  cannot  be  called  upon  to  defend 

himself  against  it,  unless  he  receive  reasonable  information  as  to 

the  time  and  the  manner  in  which  he  is  said  to  have  entered  into 

such  a  proceeding,  or  become  a  party  to  such  a  contract. 

It  is  peculiarly  necessary  to  enforce  these  rules  of  pleading  in 
cases  of  the  present  description,  becanse  it  cannot  be  stated  that, 
in  proceedings  for  promoting  the  formation  of  joint-stock  com- 
panies, it  has  been  the  invariable,  or  even  the  general  practice,  that 
the  men  of  business,  who  have  acted  as  secretaries  or  law  agents, 
have  derived  their  employment  from  provisional  committees.  It 
is  notorious  that  such  has  not  been  always  the  case,  and  that,  on 
the  contrary,  the  persons  originally  acting  as  secretaries  or  law 
agents  of  such  projects  have  offcen  derived  their  employment  from 
the  projectors,  before  any  provisional  committees  were  appointed, 
and,  indeed,  have  sometimes  themselves  been  the  most  active  pro- 
jectors of  the  projects. 

If  these  views  be  correct,  the  Pursuer  has  failed  to  state  such 
a  case  against  the  eighteen  Defenders  who  are  parties  to  the  record. 
In  the  first  article  of  his  condescendence,  he  has  a  general  allega- 
tion, that  he  "was  invited  by  the  Defender  William  Hunter,  or  by 
one  or  more  of  the  Defenders,  with  the  sanction  of  the  Defenders, 
or  by  their  sud  law  agents,  as  authorized  by  them,  and  acting  as 
their  authorized  law  agents,  to  undertake  and  perform  the  duties 
of  secretary  of  the  said  undertaking,  and  of  and  under  the  said 
Provisional  Committee ;  and  also  of  a  law  agent  in  their  affiiirs.'' 
He  states,  in  the  fifth  article  of  his  condescendence,  that,  "  on  the 
employment  of  the  Defenders,  or  with  their  knowledge  and  appro- 
bation, and  for  their  behoof,"  he  performed  various  matters  of 
law  business,  therein  referred  to.  And  in  the  twelfth  article  he 
sets  forth  "  that  he  was,  by  the  act  of  said  Committee,  and  with 
their  knowledge  and  approbation,  or  of  those  acting  under  their 
authority,  employed  as  their  secretary  and  as  agent  in  the  matters 
and  to  the  effect  foresaid ;  at  least,  he  acted  as  such,  andpetformed 
the  various  business,  and  made  the  various  payments  and  dis- 
bursements above  mentioned  as  such,  with  the  knowledge  of  the 
Defenders,  and  was  acknowledged  and  recognised  by  the  Defenders 
as  their  secretary  and  agent,"  &c. 

II.  The  second  ground  of  liability  miuntained  by  the  Pursuer 
is  founded  on  what  he  calls  adoption.  Of  course,  this  plea  of 
adoption  means  something  different  from  employment.  It  assumes 
that  the  Pursuer's  alleged  employment  as  secretary  or  agent  of 
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McEwAW        the  undertaking,  either  had  been  conferred  upon  him  by  other 
Campbell  bt  au    parties,  or  had  been  undertaken  by  him  at  his  own  hand,  without 

any  employment  whatever,  lliis,  therefore,  appears  necessarily  to 
import  that  the  Defenders  did,  by  some  ex  post  facto  transaction 
with  the  Pursuer,  undertake  a  liability  which  was  not  previously 
incumbent  upon  them.  And  if  this  be  the  case,  surely  it  was 
incumbent  on  the  Pursuer  to  state,  with  reasonable  precision  and 
specification,  what  the  alleged  transaction  was,  when  it  took  place» 
and  how  it  was  entered  into. 

On  the  9th  December  1853,  the  First  Division  of 
the  Court  of  Session,  on  a  reclaiming  note  of  the 
Pursuer,  aflSrmed  the  Lord  Ordinary's  decision ; 
whereupon  the  present  Appeal  was  tendered. 

Mr.  Rolt  and  Mr.  Roxburgh  were  for  the  Appeal, 
and  cited  Bright  v.  Hutton  (a),  Spottiswoode'a  case  (&), 
Pearson's  Executors  (c),  Carrick's  case  (cZ),  Macdonaid 
V.  Mackay  (e). 

The  Attorney 'General  (/)  and  Mr.  Andei^son  for 
the  Respondents.  To  allow  this  Appeal  would  be  to 
encourage  obscurity,  uncertainity,  and  indefiniteness 
in  pleadings.  The  Acts  of  (5  Geo.  4.  c.  120.,  and  the 
13  &;  14  Vict.  c.  36.,  regulate  this  matter.  Dallas  v. 
Mann  (g). 

^"^"^llS^!^'      The  Lord  CHAJfCELLon  (A) : 

My  Lords,  this  is  an  Appeal  which  has  been  brought 
to  your  Lordships'  House  from  several  interlocutors 
of  the  Court  of  Session,  in  which  they  assoilzied  the 
Defenders,  who  are  Defenders  upon  a  record  in  which 
Mr.  McEwan,  who  is  a  writer  in  Glasgow,  was  Pursuer, 
and  Sir  James  Campbell  and  a  great  number  of  other 
gentlemen  were  Defenders. 

(a)  3  House  of  Lords  Ca.  341. 

{b)  6  De  Ges,  M*N.,  &  G.  345. 

(c)  3  De  Gex,  M*N.,  &  G.  253.        (d)  Simon,  N.  S.  509. 

(e)  21  Sept.  1831 ;  5  Wils.  &  Sh.  462, 

(/)  Sir  R.  Bethell.  {g)  15  New  Ser.  746. 

{h)  Lord  Cran worth. 
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McBttan 

v. 

Camtbell  KT  4L. 


The  case  was  heard  and  disposed  of  by  the  Lord 
Ordhiary  in  tlie  montli  of  July  in  the  year  1853,  and 

^  ,      ,    "^  "^  '    ,  Lord  Ckameelhr'a 

it  was  brought  by  a  reclaiming  note  before  the  First        o>^i»w». 
Division  of  the  Court  of  Session,  when  the  decision  of 
the  Lord  Ordhiaryy  who  dismissed   the  action,  and 
found  the  Defenders  entitled  to  their  expenses,  was 
affirmed. 

The  question  is,  whether  your  Lordships  are  pre- 
pared to  reverse  that  decision  ?  Now,  as  far  as  I  am 
concerned,  I  am  clearly  of  opinion  that  your  Lord- 
ships ought  not  to  do  so,  and  that  the  decision  below 
is  founded  in  perfectly  good  sense. 

The  proceeding  was  commenced  after  the  passing  of 
the  Act  of  184-9  (a),  which  amended  the  proceedings  in 
the  Court  of  Session.  By  that  Act  of  Parliament  it 
is  enacted,  that  the  Pursuer  in  his  summons  shall  set 
forth  "  the  name  and  designation  of  the  Defender  and 
the  conclusions  of  the  action,  without  any  statement 
whatever  of  the  grounds  of  action."  Your  Lordships 
are  perfectly  aware  that  the  old  course  of  proceeding 
was  to  state  in  the  summons  all  the  grounds  of  action, 
and  then  the  conclusion.  And  that  was  followed — 
not,  I  think,  then  accompanied,  but  according  to  the 
old  practice  followed — ^by  an  articulate  condescendence, 
which  stated  the  matter  more  in  detail,  and  there  was 
an  answer,  and  the  proceedings  were  unnecessarily 
voluminous.  Whether  they  have  been  cut  down  now 
as  much  as  they  might  be,  will  be  a  matter  for  your 
Lordships  to  consider  in  your  legislative  capacity. 
But  the  Legislature  thought  proper  in  the  year  1849, 
the  13  th  and  14th  of  Victoria,  to  enact,  that  the  sum- 
mons shall  not  state  the  grounds  of  action,  but  shall 
merely  contain  the  conclusions,  and  that  it  shall  be 

(a)  13  &  14  Vict.  c.  3G. 
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McBwAiv  accompanied  with  an  articulate  condescendence  stating 
CAKPWLtKTAL.  ^j^^  gTounds.  Tfacn  the  Act  proceeds  to  say,  that 
opbuom.  '  'Hhe  allegations  in  fact  which  form  the  grounds  of 
action  shall  be  set  forth  in  an  articulate  conde- 
scendence, together  with  a  note  of  the  Pursuer's  pleas 
in  law,  which  condescendence  and  pleas  in  law  shall 
be  annexed  to  such  summons,  and  shall  be  held  to 
constitute  part  thereof  Then  there  is  a  provision 
that  there  may  be,  just  as  there  might  have  been 
under  the  old  system^  a  revised  condescendence,  if  the 
parties  wish  to  obtain  any  fiirther  evidence^  or  to 
state  anything  which  they  think  may  make  their  case 
more  clear ;  but  still  it  was  imder  the  old  system,  and 
under  the  new  system  it  continued  to  be,  viewed 
merely  as  a  proceeding  for  better  illustrating  that 
which  they  had  before  stated  in  the  summons,  and 
now  in  the  condescendence  annexed  to  the  summons, 
as  constituting  the  grounds  of  action. 

Now  in  this  case  the  question  is,  whether  in  the 
pleas  and  the  condescendence  annexed  to  this  summons 
any  relevant  ground  of  action  is  stated.  The  real 
demand  of  this  Pursuer  against  the  Defenders  was 
a  demand  of  a  nature  which  has  been  canvassed  over 
and  over  again  in  all  the  Courts  of  Westminster  Hall, 
and  canvassed  upon  principles  which  are  applicable 
just  as  much  to  the  law  of  Scotland  as  to  the  law  of 
England,  and  which,  in  fact,  have  been  adopted  by 
the  law  of  Scotland,  and  as  to  which,  therefore,  there 
can  be  no  doubt  now  on  either  side  of  the  Tweed.  It 
is  quite  obvious  that  the  original  groimd  of  the  action 
was  the  supposed  liability  of  the  Defendera,  as  having 
been  members  of  a  provisional  committee  which  had 
been  appointed  for  the  purpose  of  constructing  a  rail- 
way, the  particulars  of  which  it  is  not  necessary  to 
enter  into.     Now,  that  they  were  not  liable  in  req)ect 
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of  their  having  so  been  members  of  the  provisional 
committee  is  quite  clear.  The  question  is,  whether 
there  is  anything  in  the  condescendence  which  shows 
that  the  Pursuer  states  a  liability  arising  from  some 
other  ground  than  that  of  these  parties  having  been 
members  of  the  provisional  committee  ?  Now,  the 
original  condescendence  states  in  the  first  article,  that 
"in  order  to  promote  this  undertaking"  (that  is,  the 
railway  undertaking)  "  a  provisional  committee  was 
appointed,  consisting  i/nter  alios  of  the  Defenders/^ 
Then,  that  "  Messrs.  Campbell  and  Tennants,  writers, 
Glasgow,  were  appointed  by  or  under  the  special 
direction  of  the  Defenders,  as  members  of  the  com- 
mittee, general  law  agents  of  the  undertaking,  and 
the  Pursuer  was  invited  by  or  with  the  sanction  of 
the  Defenders,  or  by  their  said  law  agents  as  au- 
thorized by  them."  This  must,  of  course,  be  taken 
most  strongly  against  the  pleader,  therefore  it  must 
be  taken  as  alleging  that  the  Pursuer  was  invited  by 
the  law  agents  who  had  been  appointed  to  act  as  law 
agents  by  the  committee,  "  as  authorized  by  them  ;'* 
what  that  means,  "  as  authorized  by  them,"  I  do 
not  know  ;  it  does  not  state  distinctly  that  they  were 
authorized,  but  **as  authorized  by  them  to  under- 
take and  did  in  consequence  undertake  and  perform 
the  duties  of  secretary."  Then  it  states  in  the  fur- 
ther condescendence  that  as  such  secretary  he  framed 
advertisements,  and  so  on,  and  then  '^at  least  he 
acted  as  such,  and  performed  the  various  business,  and 
made  the  various  payments  and  disbursements  above 
mentioned  as  such,  with  the  knowledge  of  the  De- 
fenders, and  was  acknowledged  and  recognised  by  the 
Defenders  as  their  said  secretary  and  agent."  The 
words  "  secretary  and  agent "  must  refer  to  what  is 
mentioned  before,  namely,  '*  secretary  and  agent  of 
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MrRw4N       the   Provisional  Committee/'  and  that  wliat  he  did 
c&MFBBix  KT  AL.   ^^^  «  known  to  and  recognised,  adopted,  and  acknow- 
ophuom,        ledged  by  the  Provisional  Committee  and  the  De- 
fenders as  members  thereof" 

Now  what  is  the  meaning  of  that?  It  is  very 
loosely  and  very  obscurely  worded.  This  House  is 
always  extremely  reluctant  to  let  any  matter  that  can 
be  disposed  of  on  the  merits  go  off  upon  any  subtleties 
and  inaccuracy  of  pleading.  But  it  appears  to  me 
that  what  is  meant  is  put  beyond  all  doubt  by  looking 
at  the  way  in  which  this  is  explained  in  the  pleas  of 
law.  I  quite  admit  what  has  been  stated  at  the  bai*, 
that  the  pleas  of  law  cannot  state  any  new  fact,  but 
they  must  all  be  read  together  in  order  to  construe 
the  meaning  of  each  and  every  part  of  it.  Now,  the 
pleas  in  law  are  these: — **That  the  Defenders,  as 
members  of  the  Provisional  Committee,  and  as  having 
allowed  themselves  to  be  publicly  held  out  and  adver- 
tised as  such,  without  objecting  to  or  repudiating  the 
said  character,  are  in  the  circumstances  above  set 
forth," — there  are  no  circumstances  set  forth  except 
that  they  assented  to  what  was  done  by  the  Provisional 
Committee, — '*  liable  conjunctly  and  severally  to  the 
Pursuer  for  the  account  of  business  '*  done  by  him. 
That  is  the  first  plea  in  law,  and  the  other  pleas  do 
not  at  all  vary  it. 

It  is  perfectly  clear,  therefore,  that  theground  of  action, 
as  stated  in  the  original  summons  and  the  original  con- 
descendence, was  distinctly  meant  to  be  an  allegation 
that  these  gentlemen,  with  a  number  of  others,  consti- 
tuted  the  Provisional  Committee  ;  that  the  Provisional 
Committee,  or  their  law  agents,  as  authorized  by  tiiem 
(whatever  that  means),  employed  the  Pursuer  as  their 
secretary,  and  that  as  their  secretary  (that  is,  the  secre- 
tary of  the  Provisional  Committee)  he  did  certain  work, 
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and  consequently  that  these  Provisional  Committee-men        mcbwaw 
whom  the  Pursuer  has  thought  fit  to  select  were  con-   Campbell  wal. 
junctly  and  severally  liable  for  all  the  work  he  so  did.  ^^''opMom. 

Now,  it  cannot  be  contended,  and  has  not  been 
argued,  and  would  not  be  argued,  that  as  members  of 
the  Provisional  Committee  any  such  liability  existed 
upon  them.  Then,  if  the  Pursuer  had  a  case  against 
these  parties,  but  which  the  course  he  took  leads  one 
very  strongly  to  suspect  he  had  not,  the  course  for 
him  to  have  taken  would  have  been  this :  This  pro- 
ceeding having  occurred  shortly  after  the  decision  of 
this  House  in  Bright  v.  Hutton,  establishing  the  non- 
liability of  Provisional  Committee-men  merely  as  such, 
the  regular  course  for  him  to  take  would  have  been  to 
obtain  leave  to  amend  his  condescendence — in  other 
words,  to  amend  his  summons,  and,  if  he  had  a  case, 
to  have  stated  it  so  as  to  show  what  that  case  was. 
He  does  not  take  that  course,  but  obtains  leave  to  put 
in  a  revised  condescendence,  and  he  does  in  that  revised 
condescendence  somewhat  dilate  upon  what  he  had 
stated  in  liis  original  condescendence. 

I  made  a  note  during  the  argument  of  what  the 
revised  condescendence  states  ;  and  I  am  reluctant  to 
say  that  no  case  is  stated  relevantly  in  the  revised 
condescendence,  because  T  do  not  collect  that  to  have  ^ 

been  the  opinion  of  the  Court  of  Session.  I  am  not 
quite  sure  how  that  was.  I  rather  think  the  Court  of 
Session  proceeded  upon  another  ground ;  but  I  con- 
fess, looking  at  the  revised  condescendence,  coupled 
with  the  revised  pleas  in  law,  I  doubt  whether  a 
relevant  case  is  stated  there,  because  what  is  stated 
is,  first,  that  the  Pursuer  was  invited.  I  am  stating 
it  very  shortly,  but  in  the  way  most  against  the 
Pursuer,  which  is  the  way  in  which  it  must  be  taken, 
that  "  the  Pursuer  was  invited  by  the  law  agents  ot 
the  Defenders,  as  authorized  by  them"  (whatever  that 
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uoEwkw       means),  **  and  acting  as  their  authorized  law  agents. 


CaMFIUX  KT  AL. 


to  undertake,  and  did  in  consequence  undertake,  the 
opinkm,  dutics  of  Secretary/'  What  "secretary?''  Why, 
looking  at  the  whole  of  it,  it  is  "  secretary  to  the 
Provisional  Committee."  Then,  "  secondly,  that  pro- 
spectuses were  published,  in  which  the  Defenders  were 
stated  to  be  members  of  the  Provisional  Committee, 
and  that  the  same  were  approved  by  the  Defenders 
and  sanctioned  by  them."  Then  *' fourthly,  that  the 
line  of  railway  was  afterwards  changed,  and  that  this 
was  reported  to  and  unanimously  appix)ved  by  the 
Provisional  Conmiittee,  and  that  a  sub-committee  was 
appointed."  Fifthly,  "  that  the  Pursuer,  with  the 
sanction  of  the  Defenders,  and  for  their  behoof,  per- 
formed various  matters  of  law  in  respect  of  actions 
brought  against  them,  for  which  he  refers  to  the  ac- 
counts, which  are  therefore  embodied  in  the  conde- 
scendence. And  when  you  look  at  the  accounts  you 
find  that  they  are  accounts,  not  for  work  done  for 
the  Defenders,  except  so  far  as  they  were  members  of 
the  Provisional  Committee,  but  for  work  done  for  the 
Provisional  Committee  generally.  Then  the  conde- 
scendence goes  into  detail,  referring  to  the  accounts, 
which  I  need  not  go  into.  Then  the  allegation, 
which  is  the  one  mainly  relied  upon,  is,  "  that  the 
Defenders  allowed  themselves  to  be  held  forth  as  mem- 
bers of  the  Provisional  Committee,  and  the  Pursuer 
was  by  the  act  of  the  said  Provisional  Committee 
employed  as  their  secretary."  That  explains  what 
had  gone  before :  "  their  secretary," — that  is,  the 
secretary  of  the  Provisional  Committee, — "  and  was  so 
recognised  by  the  Defenders,  and  settled  claims  made 
against  them  as  members  of  the  Provisional  Com- 
mittee ;  and  his  acts  were  adopted  by  the  Provisional 
Committee,  and  by  the  Defenders  as  members  thereof 
who  took  the  benefit  thereof"    That  is  pleaded  again 
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in   another  form^  but  it   does  not   materially  vary       mcewan 
the  case.  camfmu.  w  al. 

Then  in  the  revised  condescendence  this  is  the  ^^^^SSS^* 
statement  of  the  pleas  in  law  in  the  revised  form : 
"  The  Pursuer  having  been  appointed  and  employed 
by,  and  having  acted  as  secretary  and  law  agent  for 
the  Defenders,  and  performed  the  duties  and  business 
set  forth  and  detailed  in  the  accounts,"— that  is,  having 
done  work  for  the  Provisional  Conmiittee,  of  which 
according  to  this  article  in  the  revised  condescendence, 
the  Defenders  were  members, — "and  made  the  pay- 
ments and  disbursements  above  set  forth,  on  the 
employment  o^  and  by  direction  of  and  for  the  Pro- 
visional Committee,  of  which  the  Defenders  were 
members,  and  on  account  and  for  behoof  of  the  De- 
fenders," they  are  liable. 

That  is  repeated  in  another  form  in  one  or  two  of 
the  other  pleas  in  law,  but  the  substance  appears  to 
me  clearly  to  be  merely  what  had  been  stated  in  the 
previous  condescendence  and  pleas,  namely,  that  some 
of  these  gentlemen  had  consented  to  be  members  of  the 
Provisional  Conmiittee,  and  that  the  Pursuer  had  acted 
as  their  secretary  and  agent,  and  that  therefore  these 
Defenders  as  members  of  the  Provisional  Committee 
are  liable.  That  is  clearly  not  maintainable.  I  have 
already  stated  that  I  have  very  grave  doubts  whether 
the  revised  condescendence  is  sufficient.  But  even  if 
I  thought  it  was  sufficient,  I  should  have  had  very 
great  reluctance  indeed  in  advising  your  Lordships  to 
question  in  this  case  the  accuracy  of  that  point  of 
practice,  which  is  entirely  consistent  with  the  Act  of 
Parliament,  (and  which  is  not  merely  a  decision  in  this 
particular  case,  but  a  decision  of  which  we  have  had 
many  instances  in  the  law  of  Scotland,)  a  practice 
very  usefully  adopted  upon  the  consultation  of  all  the 
Judges,  all  of  them  being  clearly  of  opinion  that  upon 
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McEwA!!       the  true  construction  of  the  Act  of  1 849,  the  orisrmal 
AMPBULKTAL*   condescendeuce  so  clearly  stands  in  the  place  of  the 

Lord  CkaneeUor'i 

opMom.  original  gi'ounds  of  action  as  stated  in  the  writ  of 
summons,  tliat  if  that  original  condescendence  does 
not  stat«  a  valid  ground  of  action,  you  cannot  eke  it 
out  by  the  revised  condescendence,  but  what  you 
must  then  do  is,  to  amend  your  original  condescen- 
dence. And  in  this  case,  if  an  application  had  been 
made  in  proper  time,  no  doubt,  in  the  circumstances 
of  this  case,  or  in  any  case  in  which  justice  required 
it,  it  would  have  been  allowed  almost  aa  a  matter  of 
course.  That,  however,  is  a  course  which  the  Pursuer 
did  not  choose  to  take;  he  chose  to  rely  upon  his 
revised  condescendence,  and  whether,  if  it  had  been 
the  original  condescendence,  it  would  have  been 
sufficient  or  not,  is  a  question  which  I  need  not  stop 
to  speculate  upon.  It  is  not  the  condescendence  to 
which  we  must  refer,  to  see  whether  there  was  a 
relevant  ground  of  action  or  not.  We  must  refer  to 
the  original  condescendence.  That  was  the  view 
taken  in  the  Court  below,  and  it  is  the  view  which  I 
am  prepared  to  recommended  your  Lordships  to  adopt, 
and  consequently  to  advise  your  Lordships,  that  this 
Appeal  should  be  dismissed  with  costs. 

weJSiSaie'M         Lord  Wensleydale  : 
oprnkm,  jj-y  Lords,  I  am  entirely  of  the  same  opinion  with 

my  noble  and  learned  friend  who  has  just  addressed 
your  Lordships,  and  I  concur  without  any  difficulty 
in  recommending  your  Lordships  to  affirm  the  judg- 
ment of  the  Court  below.  The  rules  upon  which  we 
are  to  proceed,  so  far  .as  they  affect  the  practice  of 
the  Courts  of  Scotland  are  for  the  most  part  de- 
fined by  Statute.  It  is  perfectly  clear  that  by  the 
Statute  of  the  6th  of  George  the  Fourth,  the  summons 
is  to  express  the  cause  of  action.     That  afterwards  wu 
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changed  by  the  Act  of  the  13th  and  14th  of  Victoria,        mcewak 
which  was  passed  in  the  year  184«9,  and  wliich  requires   Campbell  mal. 
now  that  the  Pursuer  in  the  summons  shall  only  state     wtmunfdakri 
"  the  name  and  designation  of  the  Defender,  and  the 
conclusions   of  the  action,    without  any  statement 
whatever  of  the  grounds  of  action  ;  but  the  allegations 
in  fact,  which  form  the  grounds  of  action,  shall  be  set 
forth  in  an  articulate  condescendence,  together  with  a 
a  note  of  the  Pursuer's  pleas  in  law,  which  condescen- 
dence and  pleas  in  law  shall  te  annexed  to  such  sum- 
mons, and  shall  be  held  to  constitute  part  thereof" 

By  the  Act  of  6th  George  the  Fourth,  it  was  required 
that  the  summons  (that  is  to  say,  now,  the  condescen- 
dence) shall  "  set  forth  in  explicit  terms  the  nature, 
extent,  and  grounds  of  the  complaint  or  cause  of 
action."  The  question  in  this  case  is,  whether  it  does 
state  "  in  explicit  terms  the  nature,  extent,  and 
grounds  of  the  complaint  or  cause  of  action/' 

Now,  my  Lords,  having  perused  the  arguments  in 
the  Court  below,  and  the  opinions  of  the  Judges  in 
the  Court  below,  very  ably  stated,  which  are  appended 
to  the  proceedings  in  this  case,  I  mast  say  that  I 
concur  entirely  in  tlie  view  which  they  have  taken  of 
this  matter.  If  we  look  at  the  state  of  the  law  at  the 
time  this  suit  was  commenced,  and  look  at  the  frame 
of  the  original  condescendence,  it  is  perfectly  clear 
that  it  was  framed  under  the  supposition  that  it  was 
quite  enough  for  persons  to  be  members  of  a  provi- 
sional committee,  to  become  liable  for  everything  that 
was  done  in  the  course  of  carrying  tlie  business  of  that 
provisional  committee  into  execution.  It  was  sup- 
posed that  a  provisional  committee  constituted  a 
partnership  in  which  each  individual  member  of  that 
committee  gave  a  mandate  to  the  other  members  of 
that  committee  to  act  in  all  affairs  concerning  that 
committee,  and  that  they  were  liable  as  copartners, 
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McEwAw       And  it  is  perfectly  clear  that  that  was  supposed  to  be 
camfbwx«t  AL.  the  law  in  the  earlier  stages  of  this  matter,  before  this 
wei£Mer%     suit  was  instituted,  and  it  continued  to  be  acted  up(»i 
in  some  of  the  Courts   of    Westminster  Hall,  and 
thereby,  no  doubt,  great  loss  was  inflicted  upon  a  great 
nudiber  of  individuals.     I  may  observe,  in  passng, 
that  looking  back  upon  my  judicial  life,  it  certamly 
does  not  lie  upon  my  conscience  that  I  was  ever  a 
party  to  maintaining  that  doctrine ;  I  uniformly,  from 
the  first,   held  the  doctrine  which   was  afterwards 
decided  by  this  House  to  be  the  true  doctrine. 

Now,  if  we  look  at  the  frame  of  the  original  con- 
descendence throughout,  it  is  impossible  to  doubt  thai 
it  was  framed  by  the  Pursuer  upon  the  supposition 

that  ii  he  made  out  that  the  Defender  was  a  member 
of  the  Provisional  Committee,  either  that  he  was  so  in 

point  of  &ct  or  that  he  was  held  out  with  his  sanction 
as  being  a  member  of  that  committee,  it  could  not  be 
disputed  that  he  was  liable  for  everything  done  in  the 
ordinary  course  of  carrying  the  scheme  into  effect 
It  appears  to  me  that  the  whole  frume  of  this  con- 
descendence is  in  order  to  support  that  view  of  the 
case,  and  to  make  out  the  proposition  that  he  had 
become  a  member  of  that  Committee,  either  in  point 
of  fact  or  by  representation,  and  that  he  is  therefore 
responsible  for  all  the  acts  of  that  Committee. 

If  we  look  at  the  case  in  that  point  of  view,  it 
is  perfectly  clear  that  there  is  no  relevant  cause  of 
a<5tion  against  the  other  members  of  the  Provisional 
Committee. 

It  is  said,  however,  that  though  that  is  not  a  cause 
of  action,  enough  can  be  discovered  here  to  make 
these  parties  clearly  liable  upon  the  ground  of 
individual  contract.  Now  it  does  not  appear  to  me, 
looking  at  the  whole  of  the  condescendence,  and 
taking  it  in  conjunction  with  the  other  condescendence 
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that  there  is  enough  to  make  out  a  case  of  liability       mcbwin 
upon  the  ground   of  individual   employment.       The   campb«llbtum 
whole  is  left  in  uncertainty ;  the  facts  are  not  suffi-     weJiS^aie's 
ciently  averred  to  show  that  the  employment  took 
place  by  order  of  the  defenders.     Therefore,  my  Lords, 
the  case  resolves  itself  into  this,  either  that  the  oon- 
descendence  is  irrelevant,  or  that  it  does  not  state 
with  that  certainty,  which  the  nature  of  the   case 
requires,  the  cause  of  action  against  the  Defenders  for 
their  liability,  either  conjunctly  or  severally  to  any 
individual  demand.     Upon  that  ground,  it  appears  to 
me  that  the  judgment  of  the  Court  below  is  perfectly 
right,  and  that  it  ought  to  be  affirmed. 

Interlocutors  ajfflrmedy  a/nd  Appeal  dismissed  with 
Costs. 

Bell— DoDDS  and  Greig. 
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EDINBURGH,  PERTH,  AND  DUNDEE!  .^^^_,^^, 
RAILWAY  COMPANY,        .        .         |  appellants. 

PH[LIP, Respondent. 

Feb  imI*20<a,     Railway  Company — Liability  to  take  Land  though  Line  vn- 
*"^  ^'*^'  executed — Release  of  Company — Railway  Acts  enabUng, 

not  obligatory, — An  incorporated  Railwaj  Companj, 
obtained  an  Act  for  making  a  branch  within  seven 
years.  Thej  gave  the  usual  notices.  While  their  Bill 
was  before  Parliament  they  agreed  to  purchase  the 
land  of  a  certain  owner.  It  was  a  term  of  this  contract 
that  it  should  not  be  enforced  against  the  Company  within 
the  Feven  years,  and  the  purchase  money  was  to  be  paid 
when  the  Company  on  obtaining  their  Act  should  have 
"  begun  to  execute  the  branch."  The  Company  obtained 
their  Act,  but  never  executed  or  began  to  execute  the 
branch.  The  seven  years  expired.  The  Court  of  Session 
held  that  what  was  stipulated  for  as  an  accommodation  to 
the  Company  ought  not  to  be  turned  by  them  into  an 
instrument  of  injustice,  and  they  were  bound  to  execute 
the  agreement.  This  decision  reversed; — the  House 
holding  :  1.  That  permissive  words  in  an  Act  of  Parlia- 
ment are  not  obligatory.  2.  That  the  Company  were 
not  bound  to  execute  or  begin  to  execute  the  branch. 
3.  That  as  they  had  not  executed  or  begun  to  execute  the 
branch  their  obligation  to  pay  the  purchase  money  did  not 
arise.  4.  That  although  this  might  appear  hard  on  the 
vendor,  inasmuch  as  he  was  kept  for  seven  years  in 
suspense  without  the  power  of  dealing  with  his  property, 
yet  "  how  did  their  Lordships  know  that  that  very 
"  inconvenience  had  not  formed  an  ingredient  in  the 
"  price  contracted  for  ?" 

The  summons  of  Mr.  Philip,  dated  29th  Marc^b  1849, 
stated  that  towards  the  end  of  the  year  1846  the 
Appellants  published  notices  to  the  eflcct  that  in  the 
then  ensuing  Session  of  Parliament  a  IJill  would  be 
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introduced  by  them  to  make  a  branch  railway ;  and 
that  corresponding  notices  were  served  on  the  owners 
and  occupiers  on  the  intended  line^  and  that  the 
plans  were  deposited  in  the  usual  way ;  the  summons 
further  stated,  that  in  December  1846  an  application 
was  made  to  the  Eespondent  by  the  solicitors  of  the 
Company,  intimating  that  the  proposed  branch  would 
pass  through  his  property,  and  that  they  wished  to 
acquire  the  whole  of  it ;  and  that  upon  this  proposal 
a  sale  was  concluded  by  a  "minute  of  agreement"  as 
follows  :— 

Between  Robert  Philip  and  the  Edinburgh,  &c.  Company,  in- 
corporated by  Act  of  Parliament : — First,  Mr.  Philip,  in  considera- 
tion of  the  obligation  after  written,  assents  to  the  Bill  presently  in 
Parliament,  and  for  which  notices  have  been  given,  for  enabling 
the  said  Company  to  execute  a  branch  or  extension  line  of  ndlway 
diverging  irom  or  near  to  the  bridge  a£  Great  Junction  Street,  and 
terminating  at  or  near  to  the  Upper  Drawbridge,  in  the  town  of 
Leith.  Second,  the  ssdd  Ridlway  Company  considering  that  the 
said  line  will  pass  through  the  ground  and  premises  of  Old  Church 
Wharf,  Leith,  or  some  part  thereof,  belonging  to  Mr.  Philip, 
whereby  the  remaining  part  of  said  ground  and  premises  would 
be  deteriorated,  they  agree  to  acquire  the  whole  ground  and 
premises  of  every  description  situated  there,  belonging  to  Mr. 
Philip,  and  to  make  payment  of  the  sum  of  11,500/.  in  fiill  of  the 
price  thereof,  and  of  all  claims  whatever  competent  to  Mr.  Philip 
on  account  of  the  same,  and  of  the  intended  operations  of  the  said 
Company  relative  to  thereto.  Third,  the  said  Company  hereby 
become  bound  to  pay  the  said  sum  of  11,500/.  to  Mr.  Philip,  his 
heirs,  executors,  or  assignees,  at  the  first  term  of  Martinmas  or 
Whitsunday  after  the  said  Company,  on  obtaining  their  Act  of 
Parliament,  shall  have  begun  to  execute  any  part  of  the  said  ndl- 
way under  the  powers  of  the  said  Act,  and  the  price  to  bear  legal 
interest  thereafter  until  paid;  and  the  Company,  before  taking 
possession  of  or  entering  on  the  premises,  either  paying  or  satisfying 
the  said  Robert  Philip  for  the  price  thereof,  and  Mr.  Philip  to 
exhibit  a  clear  title  to  the  property,  and  search  of  incumbrances ; 
but  the  expense  of  the  conveyance  in  their  favour,  including  revising 
fees,  is  to  be  defrayed  by  the  said  Railway  Company. 

The  Act  obtained  was  the  10  &  11  VicL  c.  151.; 
sect.  8.  of  which  authorized  the  construction  of  the 
brancL    The  14th  section  enacted,  that  the  powers 
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for  the  compulsory  purchase  of  lands  should  not  be 
exercised  after  three  years;  and  the  15th  section 
enacted  that,  the  branch  should  be  completed  within 
seyen  years,  and  that  on  the  expiration  of  such  seven 
years  the  powers  given  for  executing  the  branch 
ahould  cease.  The  summons  sought  performance  of 
the  agreement,  which  the  Company  by  their  defence 
resisted. 

The  Lord  Ordvnary  (Wood),  on  the  ground  that 
the  agreement  was  conditional,  and  that  the  condi- 
tions had  not  been  satisfied,  gave  judgment  against 
Mr.  Philip,  and  assoilzied  the  Defenders ;  but  the  First 
Division  of  the  Cotirt  of  Session  recalled  this  inter- 
locutor, and  decided  that  the  Company  were  bound  to 
make  payment  to  the  Respondent  of  the  11,500£,  the 
obligation  having  become  absolute,  the  learned  Judges 
unanimously  holding  that  the  limitation  of  seven  years 
in  the  Act  expressed  was  a  stipulated  accommodation 
to  the  Company,  but  was  not  to  be  used  by  them  as 
a  loophole  of  escape  from  their  obligation.  In  thus 
deciding,  the  following  opinions  were  delivered  : — 


The  Lord  President, — It  appears  that  Mr.  Philip  was  indined 
rather  to  oppose  that  Bill  in  Parliament,  and  the  first  artide  of 
agreement  is  that  he  assents  to  the  BilL  It  was  to  obtain  this 
tissent  that  the  Company  entered  into  the  affiiir,  and  he  did  give 
his  assent;  he  did  more,  he  gave  active  assistance.  Hierefore,  m> 
far  as  he  was  concerned,  he  did  all  that  was  stipulated  fbr,  if  he 
did  not  do  more. 

When  this  action  was  brought  the  time  for  completing  the  nil- 
waj  had  not  expired.  Mr.  Philip  could  not  refuse  to  convqr  his 
grounds,  and  he  could  not  insist  for  payment  in  that  state  of 
matters.  But  the  time  has  now  expired.  Mr.  Philip  has  waited, 
and  the  Railway  Company  say  they  are  no  longer  in  a  conditum 
to  execute  these  works.  They  have  allowed  the  time  to  pass. 
They  cannot  say  they  did  this  in  ignorance  of  Mr.  Philip's  inten* 
tion  to  make  his  claim.  But  is  it  a  good  defence  in  itself  7  Can 
they  destroy  the  obligation  altogether  ?  I  think  it  cannot,  on  ai^ 
sound  principle,  be  held  that  the  obligation  to  pay  is  destroyed. 
It  was  a  very  important  clause  for  the  Company ;  the  extreme 
limit  was  to  the  period  at  which  they  could  execute  their  woskv^ 
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and  it  was  important  to  prevent  their  being  pressed  for  payment 
prematurely  within  the  seven  years.  But  to  say  that  they  could 
deprive  themselves  of  the  power  to  complete  the  works  would  be 
to  say  they  could  destroy  the  obligation.  Having  obtuned  this 
Bill,  it  is  the  fair  meaning  of  the  obligation  that  they  are  to  acquire 
this  ground,  and  pay  the  price. 

Further,  the  Company  have  availed  themselves  of  the  Act  to 
laise  funds ;  and  they  are  every  day  availing  themselves  of  it  by 
keeping  these  funds ;  and  not  only  that,  but  having  merged  these 
&mds  with  the  others,  I  think  they  called  in  the  aid  of  the  Act  to 
the  execution  of  the  works  they  did  execute.  Now,  looking  to  this 
as  a  condition  within  the  power  of  the  party  to  fulfil  at  any  time,  I 
cannot  hold  it  to  be  otherwise  than  an  intentional  violation  of  the 
agreement  to  abstain  from  making  these  works,  and  so  to  atten^t 
to  deprive  this  party  of  his  rights.  It  is  contrary  to  all  law.  The 
party  is  entitled  to  ask  the  Court  if  this  is  a  reasonable  withholding 
of  the  exercise  of  the  powers  of  the  Act?  I  think  Mr.  Philip  is 
entitled  to  insist  on  the  agreement,  even  though  they  had  not 
borrowed  or  raised  money  under  their  act  at  all. 

Lord  Ivory, — I  am  of  the  same  opinion.  As  to  the  condition  of 
payment,  it  is  merely  morata  solutio,  and  the  delay  is  rested  on 
certain  matters  in  the  power  of  the  Company ;  so  that  which  the 
party  had  it  in  their  power  to  do  is  to  be  left  there,  to  the  efliDct  of 
keeping  one  party  bound  and  leaving  the  other  free  if  they  choose. 
It  is  impossible  to  hold  this  under  any  legal  principle.  It  is  in 
respect  of  this  agreement  the  Pursuer  assented  to  the  Act  of  Par- 
liament. 

Lord  Robertson, — ^This  is  just  the  case  of  parties  promising  to 
pay  when  convenient.  I  think  if  they  have  not  executed  these 
w(Hrks  it  was  their  own  fault. 

Lord  Rutherfurd, — I  concur  in  the  opinions  of  your  Lordships, 
and  in  the  grounds  on  which  they  rest.  This  must  depend  on  the 
agreement  which  is  made  between  the  Pursuer  and  the  Company. 
As  to  one  part  of  the  case,  I  think  it  is  sufficiently,  dear  it  must 
have  been  a  suspensive  condition  that  the  Act  of  Parliament  should 
take  effect.  Therefore,  it  is  clear,  before  entering  on  the  agreement, 
it  is  one  which  naturally  carried  within  it,  as  a  suspensive  condi- 
tion, that  the  Act  of  Parliament  should  be  obtained,  for  by  that 
means  only  can  you  get  a  counter  party  and  a  defender. 

The  Company  wanted  two  things  here ;  first,  Mr.  Philip's  assent 
Ur  the  Bill,  which  he  had  indicated  an  intention  of  opposing.  What 
weight  his  opposition  might  have  had  I  do  not  know,  but  so  it 
was;  the  Company  wanted  his  assent,  and  they  bought  it.  They 
abo  wanted  to  buy  his  ground,  for  the  property  would  seem  to  be 
of  such  a  nature,  that  by  not  taking  the  whole  subject  they  might 
have  incurred  a  greater  loss  than  by  taking  part  of  it,  and  paying 
for  severance  damage.     These  being  the  things  in  view  of  the 
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parties,  this  agreement  is  entered  into  with  the  Pursuer.  The  seoood 
head  is  very  clear.  This  is,  in  point  of  fkct,  a  oonqiLete  poN 
chase.  So  £Bur  as  reUtes  to  sell  and  purchase,  subject  to  the  Irteot 
condition  of  the  Act  passing,  I  think  jou  have  eveiything  then. 
Now,  what  was  Mr.  Philip's  position  the  moment  the  Act  passed? 
The  Company  had  acquired  his  ground.  He  had  sold  it.  He 
could  not  touch  it,  either  to  improve  or  deteriorate  it.  He  wu 
merely  holder  for  the  Company.  A  proprietor  who  Is  scheduled  in 
a  nulway  Act  may  sell  his  property  to  any  one,  and  he  may  im- 
prove it,  but  the  Pursuer  here  was  in  a  difPerent  situation ;  he  wu 
not  only  scheduled  upon,  but  was  in  the  same  position  as  if  he  bid 
received  notice,  which  is  the  completion  of  an  inchoate  transactioD. 
Eveiything  is  fixed  but  the  price  and  payments.  Here  the  price 
was  fixed  by  the  parties,  and  the  only  question  remaining  is,— if 
the  Company  must  perform  its  obligation?  Now,  suppose  the 
agreement  had  not  gone  further,  can  anything  be  said  why  the 
Company  should  not  perform  their  obligation?  We  are  told, 
however,  there  is  a  third  clause,  and  it  is  upon  this  the  whole 
agreement  is  rested.  This  third  clause  fixes  the  period  of  the 
payment  of  the  price  already  stipulated.  I  think  it  is  a  case  simfdj 
of  morata  solutio,  and  I  need  not  go  over  the  same  grounds  alreadj 
stated  from  the  chair,  as  to  the  reasons  of  this  delay.  Now,  I  am 
quite  willing  to  give  effect  to  a  potestative  condition,  provided  it  is 
a  fiiir  one,  and  within  the  view  of  the  parties ;  but  looking  to  this 
condition  two  questions  arise,  first,  Has  the  condition  taken  place, 
by  the  Company  beginning  to  execute  their  works  ?  Now,  I  agree 
that  on  this  point  the  case  is  not  very  satisfactory.  I  think  a  pait 
of  the  case  has  been  disengaged  in  some  way.  I  should  like  voy 
much  that  this  part  had  been  tried  under  a  general  issue,  but  tiie 
Lord  Ordinary  did  remit  certain  points  to  be  tried  before  himself. 
In  that  remit  he  reserves  certain  points.  Then,  when  he  comes  to 
decide  on  these  points,  he  reserves  again  the  effect  of  various  ques- 
tions that  might  be  raised.  What  I  regard  here  is  the  fiict  of 
this  Company  having  raised  funds  to  the  extent  of  upwards  of 
19,000/.,  by .  exhausting  their  borrowing  power  and  subscnbiDg 
their  capital.  Whether  the  Company  must  not  be  held  to  have 
used  these  funds  in  defraying  the  expense  of  the  works  contem- 
plated by  the  Act  is  a  nice  question,  and  I  would  feel  it  difficult  to 
say  that  this  was  a  siding  under  the  Act  1844,  if  it  was  made  oat 
of  funds  to  be  raised  in  1847.  Now,  if  the  question  is, — Has  the 
condition  referred  to  not  been  purified  ?  If  I  take  this  finding  in 
the  Interlocutor  of  1851  alone,  I  would  say  No ;  but  if  we  take  it 
subject  to  the  qualifications  in  the  Interlocutor  itself,  and  along 
with  what  we  have  since  discovered,  I  am  by  no  means  prepared  to 
say  it  would  not  be  very  difficult  to  hold  the  conditions  as  not 
having  been  purified.  At  the  same  time  there  is  great  embantfls- 
ment  in  this  part  of  the  case,  from  the  shape  it  has  been  put  into 
by  the  parties  themselves. 
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But  putting  that  out  of  view,  holding  that  the  Company  have 
not  begun  their  operations  under  the  third  head,  and  the  condition 
as  not  purified,  then  there  comes  a  question  of  large  import  in  law. 
They  have  got  their  Act  of  Parliament ;  it  is  important  that  they 
have  been  asked  to  proceed  upon  it.  They  go  on  with  their  Act, 
they  subscribe  their  capital,  and  they  borrow  to  the  extent  of  their 
whole  powers.  Therefore,  although  they  are  not  beginning  opera- 
tions in  the  sense  of  the  third  head,  they  are  holding  by  the  Act, 
and  ndsing  money  on  it.  They  are  in  a  condition  to  begin  their 
works.  They  are  as  much  able  to  begin  their  works  as  a  private 
individual  could  be ;  they  have  got  their  powers,  and  they  have 
got  the  funds.  Now,  in  a  question  of  potestative  condition,  shall 
I  hear  a  party  say,  because  there  is  a  clause  in  their  favour  of 
morata  sokUiOy  that  they  shall  not  exercise  their  power  ?  Can  thej 
say.  We  shall  not  enforce  this  agreement  because  there  is  a  condi- 
tion in  our  own  favour,  which  we  shall  not  take  advantage  of? 
The  constitution  of  the  debt  is  one  thing,  the  time  of  payment  is 
another.  The  Court  might  give  some  indulgence  under  this  form 
of  words,  but  would  very  soon  be  tired.  They  would  not  allow  a 
party  to  defeat  his  primary  obligation  in  that  way.  Where  thej 
let  the  time  pass,  and  will  not  execute  the  work,  they  have  put 
themselves  in  this  position — the  condition  cannot  take  efifect. 
Well,  that  is  no  concern  of  the  Pursuer's  here ;  he  did  everything 
he  could.  And  therefore,  on  the  whole,  giving  all  the  effect  pos- 
sible to  this  third  head,  I  cannot  read  it  as  controlling  the  main 
part  of  the  agreement, — ^the  purchase  and  payment  of  the  price. 

The  Company  appealed  to  the  House. 

The  Attorney-General  (a)  and  Mr.  Anderson  for  the 
Appellants.  The  obligation  to  take  the  property  was 
conditional,  and  the  conditions  were,  1,  that  the  Bill 
contemplated  should  pass,  and,  2,  that  the  Appellants 
should  within  the  seven  years  begin  to  execute  the 
proposed  line ;  3,  what  was  sought  was  beyond  the 
scope  and  powers  of  the  Company  under  their  Act. 
And  thus  the  case  came  within  principle  of  the  deci- 
sions by  this  House  in  Hawkes  v.  The  Eastern  Counties 
Railway  (6)  and  Caledonian  and  DuTnharton  Rail- 
way V.  Helensburgh  (c).  The  contract,  in  the  present 
case  would,  if  carried  out,  involve  a  misapplication  of 
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EDurunMB,     the  Company's  funds,  and,  at  all  events,  it  was  a  ea^ 
^JJJJjJJ^^^    for  damages,  and  not  for  specific  performance. 

The  Lord  Advocate  (a)  and  Mr.  RoU  for  the  Re- 
spondent. 


PAmr 

rauip. 


Lord  CkaneeUar'i        The  LORD  CHANCELLOR  (b)  I 

My  Lords,  this  case  has  been  very  fiiUy  and  ably 
argued ;  and,  if  it  had  been  necessary,  I  oertainly 
should  not  have  shrunk  from  entertaining  or  inves- 
tigating the  question  of  a  mere  technical  nature  on 
the  pleading  which  has  been  raised  in  the  argument; 
but  it  is  very  satisfactory  to  my  mind  to  feel  that 
we  are  not  driven  to  that  necessity.  It  is  extremely 
imfortunate  when  questions  of  a  merely  technical 
nature  are  carried  through  all  the  stages  of  the  Courts 
of  Scotland,  and  idtimately  brought  to  your  Lord- 
ships' House,  and  your  Lordships  feel  yourselves  bound 
to  decide  the  matter,  without  settling  that  which  is 
the  real  substantial  question  between  the  parties.  At 
the  same  time,  it  has  not  been  the  habit  of  your 
Lordships*  House,  since  I  have  been  connected  with 
the  hearing  of  appeals,  ever  to  warp  the  law  for  the 
purpose  of  doing  what  appears  to  be  justice  to  the 
parties,  by  means  of  disregarding  those  rules  of  pro- 
cedure which  are  essential  in  general  to  the  adminis- 
tration of  justice. 

In  this  case,  the  substantial  question  between  the 
parties  is,  whether  or  not  the  Company  entered  into 
a  contract  with  Mr.  Philip,  to  purchase  at  all  events 
from  him  the  property  in  question,  for  the  sum  of 
11,500Z.  ;  or  whether,  looking  at  the  terms  of  the 
contract,  the  true  meaning  of  it  was  that  they  were 
to  purchase  if  they  should  obtain  authority  to  make 
the  railway,  and  should  make  that  railway,  the  terms 
being  that  they  should  get  an  Act  of  Parliament,  and 

(a)  Mr,  Moncreiff.  (b)  Lord  Cranworth. 
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begin  to  make  the  railway  ; — I  dare  say  the  anticipa-     ^ggJJJ"* 
tion  of  the  parties  was,  that  if  they  began  to  make    RmJ^cml- 
it,  they  certainly  would  continue,  and  conclude  the        _»• 

^  •'   ^  '  Philip. 

making  of  it  This  is  not  like  the  case  of  a  railway  ^or^  ameeom^i 
which  is  intended  to  run  over  100  miles,  where  it  v»*». 
frequently  happens  that  when  the  company  have  made 
about  fifly  miles  of  the  line,  they  have  no  funds  to  go 
on  with^  and  there  the  line  stops.  This  is  a  line  less 
than  a  mile  in  length,  and  was  to  be  for  the  conve- 
nience of  an  existing  railway.  The  question  with  the 
Company  would  be,  if  they  obtained  the  power  to 
make  the  railway,  whether  they  were  minded  to  make 
it.  Of  course,  if  they  began  to  make  it,  it  was  almost 
certain  that  they  would  finish  it. 

Now,  the  terms  of  the  contract  are  these  : — First, 
'^  Mr.  FhUip,  in  consideration  of  the  obligation  after 
written,  assents  to  the  Bill  presently  in  Parliament.'' 
Secondly,  "The  Bailway  Company,  considering  the 
line  will  pass  through  the  ground  and  premises  of  Old 
Church  Wharf,  Leith,"  (that  is  Mr.  Philip's  property,) 
"  or  some  part  thereof,"  "  whereby  the  remaining  part 
of  the  ground  and  premises  would  be  deteriorated, 
they  agree  to  acquire  the  whole  ground  and  pre- 
mises of  every  description  situate  there,  belonging  to 
Mr.  Philip,  and  to  make  payment  of  the  sum  of 
11,5002.  in  full  of  the  price  thereof,  and  of  all  claims 
whatever  competent  to  Mr.  Philip  on  accoimt  of  the 
same,  and  of  the  intended  operations  of  the  said  Com- 
pany relative  thereto." 

Now,  if  it  had  stopped  there,  there  could  be  no 
doubt  that,  upon  the  consti*uction  of  that  sentence,  it 
would  amount  to  a  contract  (whether  in  the  most 
formal  language  we  need  not  stop  to  inquire),  binding 
the  Company  to  purchase  from  Mr.  Philip  the  whole 
ground  and  premises  belonging  to  him,  for  the  sum  of 
11,5002.     But  it  was  to  be  a  purchase,  it  must  be 
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Lor4  SHeeUof^M  that  it  is  in  these  terms :  "  The  said  Company  hereby 

opnuvnm 

become  boimd  to  pay  the  sum  of  11,500Z.  to  Mr.  Philip, 
his  heirs,  executors,  or  assignees,  at  the  first  term  of 
Martinmas  or  Whitsunday  after  the  Company,  on 
obtaining  their  Act  of  Parliament,  shall  have  b^un 
to  execute  any  part  of  the  said  railway  under  the 
powers  of  the  Act,  and  the  price  to  bear  legal  interest 
thereafter"  (that  is,  firom  the  time  they  begin  to  make 
the  railway)  "  until  paid ;  and  the  Company,  before 
taking  possession  of  or  entering  on  the  premises,  either 
paying  or  satisfying  the  said  Robert  Philip  for  the 
price  thereof ;  and  Mr.  Philip  to  exhibit  a  dear  title 
to  the  property." 

Now,  what  is  the  effect  of  that  third  item  in  the 
contract,  connected  with  the  items  which  precede  it  T 
I  will  not  say  that  I  have  not  had  some  doubts,  in 
the  course  of  the  argument,  upon  this  contract  In 
all  informal  contracts  it  is  always  very  difficult  to 
satisfy  oneself  completely  of  what  has  been  the  inten- 
tion of  the  parties,  or  rather,  what  is  the  meaning  of 
the  terms  which  they  have  used.  But,  looking  at  this 
contract,  I  have  come  to  the  conclusion  that  what  the 
parties  must  have  meant  was  this, — that  if  the  Com- 
pany obtained  the  Act  of  Parliament  (that  was  cer- 
tainly a  condition),  and  if  they  made  the  railway,  then 
they  should  pay  11,500Z.  to  Mr.  Philip  for  his  premises. 
That  lljSOOZ.  should  either  be  paid  the  moment  they 
commenced  the  railway,  or,  at  all  events,  it  was  to 
bear  interest  from  that  time  ;  and  it  should  actually 
be  paid  to  him  before  they  entered  upon  or  took  any 
part  of  his  property. 

My  Lords,  I  come  to  that  conclusion  upon  several 
grounds.     In  the  first  place,  that  there  was  some 
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condition  is  plain.    Perhaps  it  may  be  right  (as  was      ^  pIS™"* 
said  at  the  Bar)  that  that  condition  would  have  been    iuxlwa?coh- 
a  condition  implied,  if  it  had  not  been  expressed;         pi£jf. 
but  there  is  an  expressed  condition  that  they  should  Lan  oumeeUof^M 
first  obtain  their  Act  of  Parliament,  for  the  terms 
are  that  they  shall  become  bound  to  pay  11,6002» 
^'  at  the  first  term  of  Martinmas  or  Whitsunday  after 
the  Company,  on  obtaining  their  Act  of  Parliament, 
shall "  do  so  and  so.     If  they  did  not  obtain  their 
Act  of  Parliament  it  is  impossible  to  suppose  that  it 
was  at  aJl  meant  that  anything  then  should  be  paid 
to  Mr.  Philip.     That  has  not  been  argued. 

Then  in  the  same  sentence  it  is  said,  '^  on  obtaining 
their  Act  of  Pai'liament,"  after  they  "shall  have 
begun  to  execute  any  part  of  the  railway."  Now, 
although  the  obtaining  of  the  Act  of  Parliament  is  a 
condition  expressed  (and  if  it  had  not  been  expressed, 
it  might  have  been  said  that  it  was  implied  from  what 
follows,)  it  is  said  that  the  words  after  they  "  shall  have 
begun  to  execute  any  part  of  the  railway"  are  but 
a  condition.  I  think,  in  the  first  place,  that  it  is  an 
inconvenient  method  of  dealing  with  a  contract  of 
this  kind,  to  say  that  one  member  of  a  sentence  is 
conditional,  and  the  other  is  not  conditional  K  we 
saw  clearly  that  that  was  the  sense,  of  course  we  should 
not  be  estopped  from  deciding  such  a  point,  merely 
because  it  was  inconvenient  in  point  of  language; 
but  it  seems  to  me  that  all  reasoning  shows  that  this 
must  have  been  what  they  contemplated.  In  the 
first  place,  unless  the  price  was  a  low  price,  it  was 
absurd  to  suppose  that  the  Company  would  pay 
11,500Z.  for  this  property  if  they  did  not  want  it  for 
the  purpose  of  their  railway.  It  is  said,  on  the  other 
hand,  that  it  is  very  hard  on  Mr.  PhUip ;  for  until 
the  Company  have  determined  whether  they  will  or 
will  not  make  their  railway,  he  cannot  satisfactorily 
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Pg^Sf*     deai  with  this  property.    That  is  perfectly  true  j  hut 

BAI1.WAY  coMi    how  do  your  Lordships  know  that  that  very  incon- 

yiij,,       venience  did  not  form  an  ingredient  in  the  pnoe 

za¥4  ^mceucr't  Contracted  for,  of  11,5002.?    I  have  looked  through 

the  papers  to  see  whether  there  was  any  statemaut 
anywhere  as  to  what  was  the  supposed  value  of  this 
property,  and  I  find  nothing  of  the  sort  I  must 
infer,  therefore,  that  the  1 1,5002.  was  the  price  whioh 
Mr.  Philip  was  minded  to  contract  that  he  would 
take  for  it,  taking  upon  himself  the  burden  and  in- 
convenience of  being  unable  in  the  meantime  to 
dispose  of  his  property.  That  which  seems  to  me 
to  settle  the  matter  is  this,  that,  most  unquestionably, 
no  time  of  payment  is  expressly  fixed  until  the 
Company  shall  have  begun  to  make  their  railway. 
Then,  supposing  they  do  not  ever  make  their  railway, 
Mr.  Philip  is  driven  to  say  that  at  the  end  of  the 
time  when  their  power  of  making  the  railway  had 
ceased,  viz.,  at  the  end,  I  think,  of  seven  years,  or 
whatever  the  time  was,  then  it  was  to  be  considered 
that  the  condition  had  ceased,  and  that  the  contract 
had  become  absolute.  That  is  a  mere  gratuitous 
introduction  into  the  agreement  of  something  which 
is  not  found  there. 

Upon  the  ground,  therefore,  that  the  probability 
was  that  the  Company  never  would  intend  to  pur- 
chase anything  unless  they  were  making  the  railway, 
and  that  by  the  terms  of  their  contract  they  wa% 
certainly  not  to  pay  the  11,5002.  until  they  had  put 
themselves  in  a  condition  to  make  the  railway,  namely, 
till  they  had  obtained  their  Act  of  Parliament ;  and, 
secondly,  that  the  time  of  payment  was  not  to  arrive 
until  they  had  begun  to  make  the  railway,  I  have 
come  to  the  conclusion  that  the  agreement  was,  as 
the  Pursuer,  Mr.  Philip,  from  the  first  seems  to  have 
considered  it,  a  conditional  agreement.     I  intimated 
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some  time  ago  that  we  were  dearly  of  opinion  that      ^nSSBT"* 

1..  •#••  "i*!*  I  1  ^*'*  DUNDU 

the  condition,  if  it  was  a  condition,  has  never  been    RAitwAT  co»^ 
purified ;  that  the  Lord  Ordmary  was  qnite  right        p^^. 
lipon  that  ground.    This,  therefore,  was  a  conditional 
agreement,  the   condition  of  which  has  liever  been 
purified,  and,  consequently,  nothing  becomes  payable 
under  it. 

The  course,  therefore,  which  I  propose  to  take  is  to 
move  your  Lord^ps  that  the  Interlocutor  of  the 
Court  of  Session  be  reversed,  and  the  cause  be  re- 
mitted with  a  declaration  that  they  ought  to  have 
assoilzied  the  Defenders. 

Lord  Wensleydalk  :  ^^^ 

My  Lords,  in  this  case  several  questions  have  been  ^'SJlSS!'^* 
argued  at  your  Lordships'  bar  with  very  great  dis- 
tinctness and  ability*  I  feel  that  it  is  quite  unneces- 
siary  to  pronounce  my  opinion  upon  any  of  those 
questions,  except  the  second,  which  is  as  to  the 
construction  of  the  contract ;  and  I  certainly  formed 
an  opinion  pretty  early  in  the  case,  which  I  was 
only  restrained  from  expressing  in  stronger  terms 
by  my  great  respect  for  the  learned  Judges  in  the 
Court  below,  with  one  of  whom  I  was  personally 
acquainted,  and  for  whom  I  have  always  entertained 
the  highest  esteem,  from  my  knowledge  of  his  eminent 
judicial  qualities,  I  mean  Lord  Rutherfurd.  This 
made  me  doubt  whether  the  conclusion  that  I  came 
to  was  the  proper  conclusion,  it  being  against  the 
opinions  of  those  four  learned  Judges. 

But  the  matter  is  one  common  both  to  the  Scotch 
and  the  English  Law ;  and  it  is  to  be  decided  upon 
principles  equally  belonging  to  both.  I  think  Our 
duty  is  to  look  at  the  terms  of  the  contract,  and  to 
construe  it  according  to  the  ordinary  grammatical 
sense  and  meaning  of  the  words,  taken  in  conjunction 
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edinbvboh.      with  the  facts  and  circumstanoes  existing  at  the  time, 
iSSJUVoSi'    ^^  which  are  to  be  looked  at  in  order  to  interpret 
'^^         the  contract.    So  doing,  I  confess  I  think  it  is  quite 
£^         clear  that  this  was  a  contract  which  was  never  meant 
^*^!£C£^'     to  take  effect  unless  the  Railway  Company  dete^ 
mined  to  exercise  their  powers  under  the  Act  of 
Parliament.     It  is  perfectly  dear  that  it  was  con- 
ditional upon  the  Company  obtaining  the  Act    And 
it  is  dear,  upon  the  fisLce  of  the  contract  itself  that 
that  was  to  be,  not  an  Act  of  Parliament  obliginj^ 
but  an  Act  of  Parliament  enabling  them  to  make  a 
branch  railway  from  the  Leith  Branch  to  the  Leith 
Docks. 

Now  it  has  been  very  dearly  settled,  though  in  the 
first  instance  there  was  some  doubt  about  it,  that  these 
enabling  Acts  are  not  compulsory.  It  was  solemnly 
dedded  by  the  Court  of  Error,  of  which  I  formed  a 
part,  in  a  case  in  which  the  judgment  was  deliveied 
(and  an  excellent  judgment  it  was)  by  the  late  Chief 
Justice  Jervia  (a),  that  permissive  words  in  an  Act  of 
Parliament  are  not  obligatory.  Consequently,  at  the 
time  this  contract  was  entered  into,  it  was  perfect^ 
competent  for  the  Defenders  to  decline  to  make  the 
railway,  even  although  they  had  obtained  the  Actfiv 
carrying  it  into  effect,  if  they  thought  it  more  conducive 
to  their  interests  to  decline  to  do  so.  Now,  that  being 
so,  are  we  to  suppose  that  at  the  time  when  they 
entered  into  this  contract  they  wholly  abandoned  the 
power  which  they  had  of  declining  to  make  the 
railway,  and  that  they  determined  at  all  events  from 
the  first,  whatever  the  consequences  might  be,  to  enter 

(a)  Reg,  v.  York  and  North  Midland  Railway  Company,  1 BL 
&  Black.  858,  where  it  was  held  by  the  Exchequer  Ckanibcr 
that  no  duty  is  cast  on  the  company  to  make  their  line,— ^ 
words  of  these  Railway  Acts  being  enabling,  but  not  obligitoiy* 
The  Court  of  Queen's  Bench,  with  Lord  Campbell  at  their  hesdi 
had  previously  decided  the  contrary. 


1>41IT 

Fbiup. 
Lord 
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into  this  contract  ?     I  think  it  can  hardly  be  supposed      eoinbubor. 
that  they  did,  unless  there  were  dear  words  showing    rJ^^^J^com- 
that  they   absolutely,  unconditionally,   and  unequi- 
vocally meant  to  purchase  the  property  from  Mr.  Philip. 
Instead  of  that,  we  find  words  in  the  latter  part  of  this     ^^^iSt^' 
contract  clearly  to  show  that   the  purchase  was  to 
depend  upon  a  condition.    The  agreement  fixes  the 
price.    There  is  a  positive  obligation  to  pay  the  money, 
provided  the  Company  obtain  the  Act  of  Parliament, 
which  is  clearly  a  condition,  and  provided  they  "  shall 
have  begun  to  execute  any  part  of  the  railway  imder 
the  powers  of  the  said  Act ;"  there  is  no  other  time 
for  the  payment  of  the  money  stipulated  except  that 
It  was  a  condition  on  the  part  of  the  Company,  to  pay 
the  money  before  taking  possession  of  the  property, 
or  the  money  was  to  bear  legal  interest  from  that  date. 
The  payment  of  interest  would  date  from  the  first 
term  of  Martinmas  or  Whitsunday  after  they  had 
determined  to  execute  the  Act  of  Parliament,  and  had 
commenced  making  the  railway  under  it.    But  it  was 
to  be  accelerated  in  case  the  company  should  choose 
to    take  possession    of,    or   enter   on  the    premises 
before  that ;  then  the  money  was,  at  all  events,  to  be 
payable  at  the  next  Martinmas  or  Whitsunday  term 
after  they  had  begun  to  make  the  railway  \mder  the 
powers  of  the  Act ;  they  were  not  to  take  possession 
of  or  to  interfere  with  the  land  without  paying  the 
money. 

Now,  reading  all  these  clauses  together,  finding  no 
time  stipulated  for  the  payment,  except  the  fixed  day 
dating  from  the  commencement  of  the  making  of  the 
railway  under  the  Act,  I  cannot  conceive  that  they 
were  bound  to  pay,  unless  they  began  to  make  the 
railway  under  the  Act  of  Parliament. 

Therefore,  I  concur  entirely  with  my  noble  and 
learned  friend  in  pronouncing  an  opinion  that, — (ac- 
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Bmwman,     coidiiig  to  the  tme  construction  of  the  t^rms  of  tins 


Railwat  Com 


•# 


contract,  looking  especially  at  the  condition  in  ^rludi 
^  the  Company  were,  namely,  that  they  were  under 
no  obligation  to  make  the  railway  at  the  time  ihe^ 
entered  into  this  contract,)  that  they  did  not  meaafa 
abandon  that  right  which  they  might  exerdae  vnSk 
reference  to  their  general  interests,  and  imdertakefe 
pay  at  an  indefinite  time  the  price  for  this  land-J 
therefore  am  of  opinion  that  the  Court  of  Seasum  \m 
miscarried  in  the  construction  of  the  instroment  in 
question.  I  need  not  say  any  more  upon  the  ate 
part  of  this  case,  except  that  I  am  quite  dear,  aB  I 
have  ahready  expressed  my  opinion,  that  the  Lmri 
Ordma/ry  was  perfectly  right  in  the  condusion  to 
which  he  came  upon  the  &cts  found  before  him,  tnd 
.that  the  proper  condusion  to  come  to  was,  that  ike 
Company  had  never  executed  any  part  of  the  lailvqr 
imder  the  powers  of  their  Act.  I  therefore  entird^ 
concur  with  my  noble  and  learned  Mend  inreooD- 
mending  your  Lordships  to  pronounce  judgment  fa 
the  Appellants. 

IrUerlocutor  appealed  against   reversed,  wiA  ft 
DecUmitian  (a). 

Websteb  and  Wabdlaw. — ^DODDS  AND  Qbiml 

(a)  See  Sir  W.  AnttnUher  y.  Bast  qf  Fffe  Rmboay,  i^ri 
vol.  1,  p.  98. 
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COCHRANE  ET  AL.,          .        .        .    Appellants. 
BAILLIE, RESPONDENT  (a). 

JEntaily  Deed  constituting, — A  charter  of  resignation,  having  issr. 

the  provisions  and  restrictions  of  an  entail  at  length,  but      '  March. 
proceeding  on  a  procuratorj  which  contained  them  only 
by  reference,  does  not  constitute  a  binding  entaiL 

OhKgcttion  to  entail, — ^An  obligation  to  make  an  entail, 
followed  in  the  same  instrument  by  a  procuratorj  defec- 
tive in  itself  as  an  entail,  though  meant  to  constitute  one, 
affords  no  ground  for  an  action  to  have  a  valid  entail 
executed. 

A  disposition  of  lands  taken  to  the  heirs,  and  under  the 
restrictions  of  an  entail  of  other  lands,  but  not  setting 
forth  the  restrictions  at  length,  affords  no  ground  for  an 
action  to  have  a  valid  entail  executed. 

jPre^crt/yfion.— Whether  an  obligation  to  execute  an  entail, 
contained  in  a  deed  by  which  the  succession  to  the  estate 
is  regulated,  although  the  entail  itself  was  never  executed, 
can  be  extinguished  by  the  lapse  of  the  years  of  prescript 
tion,  Qiuere, 

Defective  Entail:  Bar  to  a  valid  one, — An  entail  good  inter 
haredeSy  but  bad  against  creditors,  is  a  bar  to  the  execu- 
tion by  the  heir  in  possession  under  it  of  a  new  deed  of 
strict  entaiL 

Lord  Rutherfurd^s  Act, — An  entail  good  inter  haredes^  but 
bad  against  third  parties,  is  made  void  to  all  intents  and 
purposes  by  the  Stat  11  &  12  Vict,  c  36. 

Semblcy  that  an  action  of  declarator  of  nullity  under  the 
11  &  12  Vict  c.  36.  in  such  a  case  is  unnecessary. 

Parties, — Remarks  by  the  Lords  as  to  making  unnecessary 
Defendants,  and  suggestions  for  an  Act  of  Sederunt. 

By  his  marriage  contract  of  1703,  William  Baillie 
bound  himself  to  resign  and  take  the  destination  of  his 

(a)  Repotted  at  length  in  17  Court  of  Session  Reports,  Second 
ies,  659. 
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<■■  whole  estates  to  Kimsdf  uid  his  heirs  ipal^  iriiom 
failing  his  heirs  female,  without  divi^oti ;  whun  ^ 
ing,  to  such  persons  as  he  ^ould  appoint  or  bond  of 
taillie,  ^ispoBition^  or  destination,  aiid  iinder' BOd 
proTisipns,  conditions,  and  resf^rictions  ,aa  lie  anosU 
think  fit ;  whom  all  Eailing,  to  liia  liejrs  wnomsoerec. 
In,  1707,  the  said  William  BailliQ executea'a  deed 
of.  strict  AiLtail  of  his  estate  of  Laminffton,  wiui^  aajSi 
v^  admittedly  yaUd,  and  im^ment  w^  taken  mno 
a  ch^rte^  of  resignation  obtained  m>m  tiie  Crown  niiin 

tbipdeedj,^        .  ,^  ..,,;„,-,-[  ■..'■.'.  r,/,.i]  rt..  li-  -i 

Willi^,  !^^ie  ^a^  no  ^ons.     in  Vt\5,o^& 

inarriageof  his  eldest  daughter,  Margai^t,  to^qiij^aiiia 

Cannichael,  of  Eonninfrtpn,  he  became  a  parij  tout 
'  ■  .  .  -r  ..^  .  ",  <».,,_■  f.,;,.  ,.,j(j  ',-.  ji!':^.  vfl  ,i-n^ 
m^ma^^  .contract ;  and  in  .conmajemtion  01  the  pn- 
yisiona  made  bj  Sir  James,  be  bound  bimaeu  to  niiuQ 
som^  allieratioris  in  the .  proyi^ona  of  £he  eniul  a 
Lamingtop  in  favour  of  hia  daugbi^,  ifi  virtue  S.  i 
power  of  alteration  it  (^nta|n^d ;  aiid  aJsp,  ."under 
tbe  conditions,  reserva;^fis^  burdens,  provimcin^  ,aaa 
clauses  irritaqt  contained  in  ^b^  tailzie  Snd  settjemeiit 
of  tbe  estate  (of  Iiamington},  except,  ia  so  Cir  ^n  alterw 
by  this  present  aettleip^t,  and  under  the  otlicr  ^ese^ 
vations,  burdens,  and  conditions  particularly  a&e 
speci&ed,  to  provide  his  wbijle  otber  lands,  forUme, 
heritage,  and  estate  in  favpur  of  big  aaid  daugliter" 
and  Sir  James  Cannichael,  in  liferent;  and  to  the  heirs 
of  the  maxriage,  the  eldest  heir  femiile  secluding  heis 
portioners  ;  whom  failing,  to  bis  own  heirs  of  tailne 
i^r  mentioned,  "  an,d  for  tlmt  effect  to  m^e,  gns^ 
subscribe,  and  deliver  sufficient  dispositions  and  cos- 
veyances  of  bis  stud  fortune  and  estate,  contaioiDg 
procurateries  of  resignation,  precepts  of  seisin,  and 
other  clauses  needful"  The  deed  then  went  on  to 
bind  himself  and  bis  daughter  to  resign  Uieir  ^rtxd) 
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lands  in  favour  of  the  heirs,  and  under  the  condi-  cocnkyuvtAt: 
lions,  &a  after  mentioned,  "  which  are  appointed  to  be  B4ill». 
contained  in  the  instruments  of  resignation,  charters, 
infeftments,  retours,  and  others  to  follow  hereupon,  and 
for  that  effect,'*  they  granted  procuratory  in  the  usual 
terms  of  the  lands  of  Lamington.  and  also  of  those  of 
Hyndshaw  and  Watstown,  which  had  not  been  in- 
cluded in  the  Lamington  entail,  the  same  being 
held  of  a  subject  superior.  But  the  conditions  and 
restrictions  of  an  entail  were  not  set  forth  at  length 
in  the  procuratory ;  the  only  clause  referring  to  them 
being  the  following : — "  Providing  always,  like  as  it  is 
hereby  specially  provided  and  declared,  that  the  heirs, 
as  well  of  this  marriage  as  others  succeeding  in  the  said 
estate,  by  virtue  of  this  and  the  other  rights  and  settle- 
ments thereof,  shall  be  always  subject  and  liable  to 
the  conditions,  restrictions,  provisions,  limitations,  and 
clauses  irritant  specified  and  contained  in  the  fore- 
said charter  of  tailzie  (of  Lamington),  and  which  are 
herein  held  as  repeated  brevitatis  caus/U* 

The  Lamington  entail  of  1707  was  recorded  in  the 
roister  of  tailzies  in  1726,  afler  the  entailer's  death. 
But  the  deed  of  1715  was  never  recoixled.  It  remained 
personal  till  1779,  when  Lady  Ross  Baillie,  the  afore- 
said William  Baillie's  great  granddaughter,  succeeding 
to  the  estates  in  virtue  of  it,  obtained  a  charter  of  resig- 
nation of  the  lands  of  Hyndshaw  and  Watstown, 
proceeding  upon  the  procuratory  it  contained.  In  the 
charter  were  set  forth  at  length  the  conditions  and 
provisions  of  the  Lamington  entail,  with  the  alteration 
made  in  the  deed  of  1715.  Infeftment  was  taken  on 
the  charter,  and  the  sasine  also  contained  these 
conditions  at  length. 

In  1722  William  Baillie  had  purchased  the  lands  of 
Wiston.  The  disposition  was  taken  to  himself  and  a 
series  of  heirs  substantially  the  same  as  those  in  the 

00 
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cocnANin>L.  destination  in  the  entail  of  Lamington  and  the  mar- 
bailui,  riage  contract,  and  *'  under  the  restrictions,  limitaiionB, 
clauses  irritant,  &c.  contained  in  the  said  entaiL" 
Seisin  was  taken  in  similar  terms,  and  the  suooeedlog 
heir  made  up  feudal  titles,  referring  to,  but  not  aettiiig 
forth  at  length  the  conditions,  &c.  of  entaiL  Bat  in  1792 
Lady  Ross  Baillie,  for  the  first  time,  included  these  cxnh 
ditions  expressive  in  a  seisin  following  on  a  precept  of 
clare.  This  seisin  also  contained  the  conditions,  ttx.  of 
a  deed  of  strict  entail  of  her  whole  lands^  including 
Lamington  and  Hyndshaw  and  Watstown,  as  well  as 
Wiston,  which  Lady  Ross  Baillie  executed  in  1789.  This 
deed  bore  to  be  in  terms  of  the  Lamington  entail,  boi 
was  in  some  respects  different  firom  it,  particidariy  in 
reserving  to  Lady  Ross  Baillie  power  to  alter  the 
suceession,  to  sell,  or  to  contract  debt  It  was  leooxded 
in  the  register  of  taillies,  but  except  in  the  seisin  of 
Wiston  it  was  not  referred  to  in  any  subsequent  title 
deeds  of  any  part  of  the  estates. 

On  Lady  Ross  Baillie  s  death  in  1826,  the  next  hdr 
of  her  estates  was  Sir  Charles  Boss,  of  Balnagown. 
But  he  being  already  in  possession  of  the  estates  of 
Balnagown,  under  an  entail,  the  provisions  of  which  as 
regarded  the  bearing  of  name  and  arms  were  incom- 
patible with  those  of  the  deeds  regulating  the  sucoes- 
sion  to  the  Baillie  estates,  Ids  younger  brother,  the  Pur- 
suer of  this  action,  obtained  decree  of  irritancy  againsk 
him,  and  entered  into  possession  of  the  latter  estatai 
He  made  up  his  title  under  the  decree,  and  set  forth 
in  the  infefbment  of  the  lands  of  Hyndshaw  and 
Watstown  the  conditions  and  provisions  of  the  entail 
of  Lamington,  as  altered  by  the  deed  of  1715  ;  and 
in  the  infeftment  of  Wiston,  the  conditions  and  pro* 
visions  of  the  entail  of  Lamington,  and  also  of  the 
entail  of  1792. 
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The   action  was  brought  to   have  it  found   and    cocnH*ifEiETAi. 

V* 

declared  that  as  regarded  the  lands  of  Hyndshaw  b*»u,ik. 
and  Watstown  the  marriage  contract  of  1716  was 
not  a  good  entail  under  the  Statute  of  1685  ;  and  that 
therefore  the  lands  were  subject  to  the  debts  and  deeds 
of  the  Pursuer  in  terms  of  11  &  12  Vict,  a  36.  s.  4f3. 
or  at  least  that  the  deed  of  1715  was  not  sufficient  to 
protect  the  estate  from  sale  or  contraction  of  debt ; 
and  aa  regarded  Wiston,  that  the  disposition  of  1722 
was  not  a  good  entail  in  consequence  of  defects  in  the 
investiture  following  thereon ;  and  Lady  Macdonald 
liodchart  instituted  a  counter  action,  concluding  to 
have  it  declared  that  the  deed  of  1789  was  a  valid 
Biitail  of  the  whole  lands  ;  that  the  Defender  Mr.  Coch- 
rane Baillie  should  be  ordained  to  make  up  his  title 
tinder  it. 

'  The  Lord  Ordma/ry  (Rutherfurd)  decided  in  favour 
of  the  Pursuer  in  the  first  of  these  actions,  and  for 
the  Defender  in  the  second ;  thus  finding  in  effect 
that  there  neither  was  a  valid  and  existing  entail  of 
any  of  these  lands,  nor  a  subsisting  obligation  to  make 
an  entaiL  The  Second  Division  of  the  Court  of  Session 
having  unanimously  affirmed  this  judgment,  the  present 
appeal  was  brought  against  their  decision. 

Mr.  Anderson  and  Mr.  Boyd  Kinnear  for  the 
Appellants.  The  deed  of  1715  is  admitted  by  the 
Respondent  to  be  a  valid  entail  inter  hceredes,  but  they 
maintain  that  on  the  authority  of  a  series  of  deci- 
sions (a)  it  was  invalid  against  creditors,  fix)m  contain- 
ing the  prohibitions  by  reference  only,  instead  of  setting 
them  out  ad  longum.  But  the  intention  of  the 
11  &  12  Vict,  c  36.  was  only  that  where  an  entail  was 

(a)  Broomfield  v.  Patersan,  M.  15,618;  Lindsay  y,  Abcyne,  4 
Coort  of  Seas.  Rep.,  2nd  Ser.,  843;  Cathcart  v.  Oammel, 
ante,  vol.  1,  p.  362. 
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^i*    defective  in  som^  partiouWji^lcjdl^ttuide'ii  ated«&inl 
alike '  against  heoM^dnd  ^rectitofiviiilie  li«i#  ift^poflw 
lEdcm  iniglit  have^'it  dfei^lwed  iikvaliA'^ngMp.^lUWi 
t&kt  ^hefe  it  ^iriiJ^  &yAfbeBBilf^oSj^'i4U(^ihio9fikd^^ 
biuS'l^'  ag^ni^  croditt)rd;'tii^'SbiiuteiieAl[^ 
-wbolly  asi<iei  W(HiId  be  tb^taioduoe^AtpeVjpr^^ 
a  {Mncipt^  ttBhioht^iAild  ;aiAk  oMeiy  iln:iMvde<}nt4 
eVe^  tniftudyi^d  eiitfidli^^l^V'<^imy,4ci^^ 
prohibitory  clauses  merAy^''iiiUeAyi<ri9(i^k^^ 
^fflfangst  tkfeHeirt  thtettiselT«a-iJ  ^h  ^.isu  aiyilj  nerfT 
'^  Bab  tti«t«d'W^>Miirt}M  ^til8dti(^^«4bWtei^41ie^UU- 
jtig  inSredtltto^  tf  'ifce  ^.y  tiidbsi  dtd^ttot^itt&l^^v  ^ 
MttiS'  agafatet'  ^  pitfU^^^i  Aft  '^•Ja^fbdaluiwJMil 
Waistbwii,  tM<)aMof>thrApt>elftwtsj«m6^w1ib 
lUidpbildelil^' d^flh^  to  ymafe^^^;  ^vekl^^atiJAi^^ 
of  1715  doIely;bTi<?  it  t^iVed  m  ^i^dis^^^W^hM^ 
togdtber  with'  ttie  ^^hiaHer  otlVT^L  '^TbiB^i9d?4t  MB 
cbntained  a  pi*6<nTtiiiit6ty;irhicli;ia6i(xj^  the^W 

<litibns  (yf  etHnA  bjf  reftrenb^'bn^/ihilglN^  b«>liMMU 

to  be  invalid.  -  But  thbeidstenctf^f^  that  v>^i^«ttlitli)r 
did  not  bar  thegraxkting'of  anottii^|mHi^^ 
'  might  contain' the  Cfdn<fitldni^^'alt>lMgtlil'*'il%iii'poili 
wia^  ^^dpressly  settled  bythel  Be^o^iH  JR^tiKW  V^iw- 
truffier  (a).  Therefore  In  the  ptesent  tW  the'l^iiiid% 
of  tlie  charter  of  177B  wM  uhimif^eM^^ble;  ^  ^^ 
ceeded  upon  a  good  px^uraltory ';  attd'  ialthbta^ft ■«•• 
tained  more  minute  prdvisi<^iis  thaii'th^'prdcoltotej 
did,  it  contained  none  which,  on  th^-pfkidj^^itlii 
case,  were  not  validly  inserted.  -  - 

Where  was  the  authority  foi^  holding -tftMenlifli 
could  not  be  constituted  by  charter  T  The  caM  tf 
Irvine  v.  Earl  of  Aberdeen  (&)  was  cit^  on  the  olte 
side  as  establishing  this,  but  it  really  established  ^ 
more  than  that  the  original  entail,  in  whatevier  ftm 
it  might  be,  was  that  which  must  be  recorded.   Hert 

(a)  2  Bell,  App.  Ca.  214.       (b)  M.  App.  V.  Taflae,  No.  1. 
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tanr  mak  that  wWohtlAfeoActnlG^fi^.c.  t?%.  requip^d       ■*"*** 
ahmiWrbe  vecord^d. fj; Ifr r w^^itr^e,! .in,  .foct^  ithft^ ^.th^ 

ai'di^n/thqe/toipreaenfe^iN  pf*itio»^  toi  rfeomp^l.its/  pregv?h 
indiao^  dad  ithfit/  ingbi  l)^g(i||barQ^;{ii)t  ^o<9n^U> 
^iWd/flkAi«)jl0i>g/^a^P9(^^ito  ^tr))p 

Then  there  was  the  un(^e0uted,<)jbl,^^qjUitQ;,«H^^<fi 

0Ch|p  <Aligjwbit)nj*Tf^»iti  ^rJbigWy  <we^ii§.j^§ed^w4  gfff- 
[fedtly^iuiatod^oiis  i]\  itB.t^ra^;  iw>dtiJbiQ;iQpu[irt^bfi4 
dub  soFewi  ^owesiiir^0jgBf«ed:[ih§>  pri^c^gle  jttji^;.^^^^ 
l»ighfcfbe.i^>vrtid^b]^g^,ti^,^io  pofs^^  im4(^f  .w^^^tgp, 
faUlwug|:5"n0.de§doCiM'i?iatjewt!Wjl  5Siraa,in,|e;i;i§t^ij^  ^. 
cMb^  6$»0iA^£iaffiHe Vif^ldi/ng}^ Q)^J^l^^x/f^^^l^ 

(ti&i|^«9fitioiit  iD(>jg^aefiJr.t^a)aTtOv,t^  frllffla,  w4,rWft^^ 
Atoi»»dMifow.fpf^a^  .iWi^..of;iQtbfi^  la|i^,tjXft^  jtljie 
CS{>U»t,  ^fc  mide.  ^yesria  /^^  .bjT:  itto.  th^  i  m.,p9?(^fpq9}ftn 
tto)«f  tidud^arty^ftod  &u»d;tbilfTiJtie^j^jp(i,^  fePv^d 

^ae^^:ding^to.1Sleiin,twiBD^,indic^<.e4  W  ^.dii^R94^!P- 

* 

.aJgrmed j*h&l doci^on.'r. .5Cii^.5uJjBi  tb§r0%^^;vrp§|. tJji^it 
;wfeewi wptj^Btiwfplai^r^pp^ii^dfi'^  Cp^J;tJf..>f^Jllfd 
T4>o»ipel.ew8U<fipn^'^  ,-.•  ■.-•....■  i  .jm.-.- •.   >  t.  .i-iv 

The  cases  of  Broomfield,  J4?ds^iji^  and,  /P^^itl^s^,  ^d 

W^ ,  co)^fclfadi<*  ;thi^  i;ide,;  hnt  1 4?ftly .  f^^l^li^^c^  Jf^ong 

t/wiihit  jfb^  otbeTi-.viz^  .thafcri^^Pft.tpiepely.  inlji^pition 

r'W$a  indioatad^^but  a^  actual  ^E)4taippt,ni4u^  to  .^ap^.  it 

,»  Ker,  Jth  Jul^  180^  F.C,^  Nairne,  M.  15^5. 

(ft)  Laimtf  V.  ^o/rftii^,  M/ ^  fVflwr  v.  Jtdcidf,  I'Bell, 

A^p.  Ca.  109 s  C«rMfciia«;  tr.  C^f«nioAa#)/]5  November  1610^  F.C« 
(c)  1  Belli  App.  Ca.  105. 
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cocei4j«iT4L.   Q^|.^  ajj^  g^  ^^^  executed  professing  to  be  am  entaQ^ 
BAiun.        .^  validity  must  stand  or  fall  by  its  own  oorrectness; 

It  was  said  that  there  was  an  actual  attempt' W 
execute  an  entail  in  the  procuratory  wUch  the-  dead 
of  1715  contained.  But  that  was  only  inserted  for  linr 
purpose  of  enabling  a  diarter  to  be  obtained,  witiMul 
having  recourse  to  an  adjudication  in  implement,  aitd 
as  it  did  not  prevent  a  fuller  procuratory  being  *aiRrf- 
wards  granted,  or  a  fuller  charter  being  otUerwis^ 
obtained,  it  was  impossible  to  say  that  it  discovei^ 
the  limits  of  the  intention  of  the  grantel^.  f  • 

The  last  objection  to  the  validity  of  the  «Adsting 
obligation  was  that  of  prescription',  bii'thlkt  UM^, 
however,  the  Judges  of  the  Court  of  Session  had  heiH 
much  divided,  and  the  majority  '  inclined  id  'iftkl 
opinion  that  it  was  not  a  sufficient  objection.  TM 
cases  of  Murray  v.  Ramsay  (a),  and  Ourvnm^haim  ^. 
Ounnvngham  (6)  established  that  where  possession  w«i 
had  under  a  certain  deed,  the  obligations  whidi:' it 
contained  could  not  be  got  rid  of  by  presciipticRk 
The  case  of  Porterfield  (c)  was  diffCTcnt,  for  there  had 
been  no  possession  at  all  tinder  the  deed  whieh 
contained  the  obligation,  but  on  the  contrary^ '  fA 
adverse  possession.  In  the  present  case,  the  poase^dil 
had  all  along  been  under  the  deeds  of  1715  and'  1722» 
for  they  were  the  only  foundation  of  the  right  which 
the  eldest  heir  female  had  exercised  of  excluding  heirs 
portioners ;  they  had  been  all  along  referred  to '  in  tiie 
title  deeds,  and  their  conditions  had  been  ^e  sole 
groimd  of  the  declarator  of  irritancy  against  the 
brother  of  the  Respondent,  in  virtue  of  which  he 
possessed  the  estates. 

If,  however,  there  had  been  here  no  valid  entail 
prior  to   1789,   the  entail  executed  by  Lady  Eoss 

•    (a)  17  January  181 1,  Fac.  Coll. 
{h)  14  Court  of  Sesa.  Rep.  Sec.  Ser.'1065.        (c)  Monr.  10»fi98. 
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BaiUie  in  tiiat  year  was  imfHregnabla  It  had  been  c^cnimiKAL. 
recorded^  aoad  regularly  feudalized  aa  fax  as  Wiston  bailui. 
was:  ooncemed,  and  might  still  be  feudalized  as  regards 
QyjfidBbaw  and  Watstowo.  on  the  application  of  the 
li9ir8.4SRib8titute;  MapoweUfLadMcucvfell  (fC^^Lwmadaim 
V4  JSaJ/ov/r  (6),  .  No  prescription  had  barred  this  right, 
lor  the  ,ent4^  w^  e^ressly  -revocable  during  Lady 
Boss  Baillie's  life>  and  therefore  not  capable  of  .boing; 
miMde  tjbe  subject  of  aa  action^  and  she  did.  xiot  die  till 
1317.  ...  •      ,'. 

The  argumepts  against  t^e  validity,  of  this.deedr 
Wfaz^e&^ndeid  on  tha  =ca,se  of  UrquhaH  v,  JJrqiiha/rt  (c.) 
TkB,^.  c%^ ;  4eaide4  .that  a. .  party;  holding  fm  estate 
under i.a^  entail  cpulfi.not  ^id.  to  t%:fet^ters  of  thq 
epitaiL  But  iiv  th^  yii^w  of  Lord  Covwi^  ^iixexe  y(aa, 
here  no  holdjbog  under  f^i  eAtaili  for  h&.h^ld  that  the 
^ec^of  1715  gave  a  jie«  credUi  ofily  to  tl^e  immediate, 
hm^  of  the  marriage,  no  stronger  than  every  marriage 
oonixacb  gives^  and  tliat  the  immediate  heira  not 
having  exeix^ised  that  right^^  it  could  not  pass  tp  their 
Buoceseors.  If  this  were  true,  the  deed  could  not.be 
dealt  wiiLh  as  an  entail ;  which,  however  i;nperfect>  gives 
to  the  remotest  substitude  a  jus  creditL  If  that  jvs 
crediti  did  not  exists  there  was  no  eiitail  to  b$ur  the 
e3cecutioa  of  a  new  one.  If,  on  th^  contrajy,  there  WJ^^ 
a  yua  orediti^  that  established  the  existence  eitber  of 
an  entail  or  of  a  binding  obligation  to  make  one>  and 
in  either  case  the  judgment  of  the  Court  of  Session 
must  be  reversed. 

The  Attorv^  Qwi£TObL  (d)  and  Mr.  Molt  for  the 
Besp<mdents  :  We  admit  that  the  deed  of  1713 
constituted  a  good  entail  inter  hcBredea,  but  the  cases 
of  Broomfield  and  others  following  on  it  have  made  it 


(a)  21  June  1808,  Fac.  CoU.        (6)  13  June  1811,  Fac.  ColL 
(c).  Stqnra,  vol.  I.,  p.  289.  (d)  Sir  R.  BetheU. 
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perfectly  dear  that  it  is  .bad  agskistiBiadit 
then,  IB  eouMtljODe  of  the  cases  xafiBrrad  I 
Butheifiird's^Aotj^a%  the.iolgoat  4^f  .«iii 
liable  an  heir  |ia  po6iesnci%*iwlie&  i  byr 
meana  he  (x»ld  bmak  rthi»ugli!faa'mteil^^  to;litad[ 
through  it  by-  diimsi :  'msaaa;>: jUds:  painti  rwilrt«|» 
sidered  and  legprcagty  deoid^  iifc:>jB>f^ii  tai  >  jvk  tfty 

Then  the  deed  olJinS  bei^pefiacteid'AaattMld^ 
coidd  it  b$  Dttuie  into  a  good  soiaiUijr/ibe  fentanpo^ 
ebarter?  Hus  GoiddjiBot.biae,  fi»r:ii  ftrocBfatoixi'^li 
po^er  of  attorney^  ;to  get  jk-.dkasbei^  «iidi  irfft'onit 
waTcaut  &  charter  in.  anyioiher  tfj^msiliaia  those  jibtk 
IHiOOiiratory,  /But  the:  Aot  1665;  >il  £&:idift]iM9%i!i^ 
quires  tbat.ldie  proounitQry<shaU  bet  1«c(lDdaiV^lvabT 
not  recordod  the  entail  is  yomL'i  This  teuri«kQitte 
point  fixed  in  Irvw4'y.  Tke.Sgai  qf  •Afeufbevu-'Sflf 
the  procuratoiy  vas  invalid;  as  Mi.ieDiail^  andii4sifr 
fore  there  wem  do  possible  loeansrof  aftenra(daitekiii|[ 
it  a  good  one. .  But  yet  being  good  iuUr  hcettdatuoA 
Lord  Butherfiird's  Act  trasrpassed^Jit  mmanfficientti 
the  prinoiple  laid,  down  ia.UTjpthari  Vw'.ETngtdboft'ii 
prevent  a  new  entwl  beiiig.  made -with:  jadililiuil 
fetteJTS^  and  was  therefore  an  eflSsotual  bax^.ta  tfe 
validity  of  the  entail  of  1789^  .Nor  was  tldaag^ 
implement  of  any  obligaiioin  uoder  the.deedof  191fi» 
for  it  was  contraiy  to  any  sudi  oUigaticsu-  'It  sit 
Lady  Boss  Baillie  herself  firee  from-  the  fetters'trf 
that  obligation,  and  at  most  imposed  them  on  thofle 
who  were  to  succeed  herself  She  thus  assumes  thit 
she  was  fee  simple  proprietor,  the  only  title,  indeed, 
under  which  she  could  have  right  to  make  an  entafl 
at  alL  But  she  was  wrong  in  this,  £6r  she  was  bomid 
by  the  former  deeds  as  r^aids  the  heirs,  and  thefe- 
fore  her  attempt  was  ineflfectuaL 

(a)  11  &  12  Met.  c  36.  (b)  Sifird,  voL  1.  p.2S9. 
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<iOh  theqliesticto'of  obligation:  in  the  daed'of  1710,  cooiitijrBWAt, 

Sy^adAmrntsadWaigbfrnnyfoT  Wj&toA/was^atfter^ixlaxls 
>s0^uroi^aiid ithe 4le^d*o£^»191jS  appUed^intdts'ttormB 
^teiyi  toraaiftlm^ai>anli:iiKiii7ta(^€0Oj^  Ba^*^iaB 

^regardr/'theti&fmefTestaAc^irrth^r^  iJistoiiA 

iii9^brsr^d  tkb>^U6^^  iiq^ty!toclutTB{it'pMbriM<d^i^ 
1st,  the  Statute  11  &  12  Vict  a  36,  gives  jy^)dcf^ 
,iedHDce4^i8tick  ttitocqaify^tf  BaAgf(iiitraitMto<foi:flhe 
inflqK'Sft^^of' ghr^kgLi^fiuu^  Asim»'<of 

id^c^iT^i'Ciilail^  litiH  MpofisilAefAio  >iaiaint)Eti!ift^ tfeiici 
14/^odiUfl  bsve  Mmdkiced  lupi!  equitgrito  Mvv^oa  ctofe^ 
ii^a'eirtailt  Hiadte<ang<^odii4m^{i  2iid;  t^^^ 

{Tb^udeftdiof'tiTMi  #aii>^^npt>tain6fi:6futdi^^idted;^^bQt 
itbelf'-^e&ud  andi  caa4ained  Ithen^leedf  byi  whidi  ^ito 
yuk^s^swrn .iikibe^ iao&kii^  ^li was^ amej^t^^' by'ail 
tii»i|ib]iUe8  lisWccmplet^  ftdGtoilieofirveyficao^fimd^%^ 
iioro^Kfbeibgiirot  (il&^^flSeohial^iitftil^i  thierd  ia^  no  •^ultj^ 
Uematning'  to  liavi'  anc4J^er>  nmd^;  i  Srdi'  >the  ^^elidte 
iisiBtdfltllTOi:^^  ftgiiiist^bevheiiiyof  ^thi^^BiMtriia^iii 
(fto^aeBtHoi^^  hotr  againi^  iho'  iheir -of  line^  (m<  !iri>KO!tei  mif 
ioUagMion  iikcmrredfay  hisadceMe^^-wottld  really  have 
"d^scended^ ^  AsagidiBsitbebeiriof the'destiiiatioil,'^^ 
bnly  eqmty  is^'tbatiie  ninat  pemtdt'iStie'^iMe  l^illtb 
£^w:  do^^m  ihediaiktaiel'  ihrcyv^  ^hioh  hehAi^^^iiirM 
iik-  If  tbaiiehaiknel  Ito  imperfect,  the  -equity  only  ^x^ 
tends  to^hove*  it  prdsewed  ais  it  h,  bt^  <loe»  nbt^ib 
lutrvie  amew  and  perfect  ene  niada  4th^  ^H>eeorip%ion 
haJ^^exiiikgiashediany'Buch  eqxiity^  ifiievcfresdcKyed.'  ^' 
I  {Lord  Stj  Luonabds  ;  I  observe  thatthei^  ca6  he^ 
no  less  than  163  peorsonsealledaa  defendants.  That 
is  a>  great  abase  or  a  great  defect  of  the  lav^.]  - 

Mr.  ATideraon :  My  Lord,  it  is  nOt  tnual  now  to 
call  in  such  cases  more  parties  as  defendants  than  the 
heirs  who  might  consent  to  a  disentail    Before  Lord 
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Lord 
3t,  Leonards' 
opinion. 


Cochrane  BT At.  RutiierfurcVs  Act,  the  practice  was  to  call  all  the  sub- 
stitutes in  existence.  i 

[Lord  St.  Leostabbs  :  It  is  a  veiy  bad  practice,  taH 
onght  without  delay  to  be  altered.]  1  '• 

[Hke  Lord  Chakobllor  (a) :  In  looking  orsr  tinir 
list  of  names  one  finds  a  number  of  one's  own  firieAds^ 
who  can  have  no  possible  intei^est  in  the  eiUge.  Ckn- 
not  the  Court  of  Session  pass  an  Act  of  Sederunt  to 
remedy  this  practice  ?  ] 

Mr.  ATiderson :  My  Lord,  in  this  case  the  greatftr 
paH  of  the  parties  reside  out  of  ScoUfltnd,  and'  thet^ 
foi^,  being  cited  edictally,  the  expenses  >5^U  be  verf 
smaiL  None  of  them  entered  appeasaacte  e3ceept4d)ii 
immediate  heirs.  .  .     .i;-  .  '.:.;.i 

[Lord  &r.  Leonards  ;  Yes,  but  when  a  mlan^  is  soured 
with  a  summons,  he  ai  all  events  generally  goeatcf  the 
expense  of  consulting  his  solicitor  to  see  w-hat  it  is 
about.  I  can  only  say  that  if  the  present  state  c€  the 
law  makes  such  an  abuse  necessary,  no  time  should  be 
lost  in  altering  the  law.]  •  *  '• 

[Lord  Wensletdalk:  Oannot  theOoiirt  of  Sessidi 
I'egulate  it  by  Act  of  Sederunt?]  ' 

Mr.  Anderson :  T  do  not  know,  my  Lords,  if  they 
would  consider  themselvfes  to  have  power  to  do  that' 
Any  of  the  substitutes  have  a  right  to  appear  in  audi 
an  action. 

Lord  St.  Leonards  :   . 

My  Lords,  with  the  permission  of  my  noble  and 
learned  friend  (6),  I  will  state  very  shortly  the  groun<ls 
upon  which  I  arrive  at  an  opinion  in  this  case.  I  muist 
say  that  I  think  Mr.  Anderson  has  argued  the  case 
remarkably  well  in  his  reply,  and  has  certainly  met 

(a)  Lord  Cranworth. 

(6)  The  Lord  Chancellor  ordinarily  leads  in  giving  judgment^ 
but  in  this  instance  Lord  St.  Leonards  was  called  away,  uid  there- 
fore gave  his  opinion  before  the  Lord  Chancellor. 
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Bjmxiib 

Si.  Leonard^ 
opinion. 


every  point  fairly  with  the  means  which  he  had  before  <^ochbake 
him.  But  I  am  clearly  of  opinion  that  the  dedflion 
of  the  Court  below  was  right.  I  think  there  is  not 
a  point  in  the  case  which  ifi  not  oonduded  by  the 
dedsions  of  this  House,  unless  it  be  the  question  last 
aigued  ajrising  upon  the  obligation. 

The  settlement  of  1715  is  admitted  to  be  defective 
as  regards '^he  Statute  of  1685.  -  That  point  was 
clearly  settled  by  the  case  of  Irvi/ti^  v.  Lfyri  Ahwd^e^^r 
and  is  not  now  open  for  t  discussion.  It  was  a.  veiy 
good:  tseitlement  in  itself;  and  we  have  seen  thatidiq 
estate  has  been  ei^yed:  under  ib  ever  since  1715« 
Thei^e  is  nothing  therefore  the  matter  with  the  settle* 
ment  qwa.  settlement ;  but  as  far  as  .fetters  were  atr-. 
tempted  to  be  placed  upon  the  estate  under  theiStatijtte 
o£  1685,  there  waa  a  defect  in  the  registration  which 
Tendered  those  fetters  inoperative,  iuteo  far  as  itit^y 
aought  the  aid  of  the  Statute^;  and  .without  the  aid  of 
the  Statute  they  were  null  and  void.  .:;< 

That  applies  to  the  two  estates^  Hyndahawand 
Watstown.  Then,  as  regards  Wiston,  assuming  that  it 
was  within  that  contract,  that  is  equally  void  as  regarda 
the  fetters*  That  is  admitted^  and  therefore  the  three 
estates,  or  we  may  call  them  two,  are  neither  of  them 
bound  by  the  fetters. 

As  regards  authority,  again,  the  case  of  Caihca/rt  ,y. 
OammeUy  decided  by  this  House  (and,  I  am  glad  to 
see,  approved  by  the  Judges  in  Scotland),  established 
that  you  cannot  by  reference  give  effect  to  prohibitory, 
irritant,  and  resolutive  clausea  And  that  is  not  now 
in  discussion.  That  simple  naked  point  was  dedded 
by  this  House  in  that  case,  and  is  now  the  law  of  the 
land. 

Then,  as  regards  the  other  point,  the  case  of  Urqu- 
ha/rtY,  Urquhart  is  equally  conclusive;   and,  there- 
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cocHsiiOEcrAL.  fore,  those  points  tipdn  w&idiHi^ 'legal*  TidicBtgr  of  tte 
B  Atitn.       proMbitory ,  initanJ^,  and  r^sohitrre  ehtifilBS'  depends  tfifi^ 
in  point  of  fact/affl  oottidtided  by  tfcit  4ecisiolij.i'*':-i»'  = 
The  setttemetit  of  1774  nevei'<»»  be'j^]teidered;«tid 
it  is'iiiipoddible  it-i^h6ttld  be  cOnftds&relly'UB^  dcMriagfUp 
<jhe difflteltrf . •  ■  ■  ■ '       ";'■:•■-■    •:>  •-■>?-jr-.- -...i:  o'  rn^j/^iv 

Thete;  ^  as*  )reg«td^  Ih^ '  s^t^feiblttit  -^f*'  VtM,*'  iA^h 
eleai^Iy  Within  ihe  <»cte  <)f  I^Tij^/W 
^e^on  dftn  aric^e  ti^iton  'fibesettl^fiji^it  ^  ITB9,  ItotiMM 
not  6Aly  Lildy  Ross  B&il&e  il6eg  bemelf  by  thai^diMd 
ieaer^foir^  \o'^fs:&^%  h4i^^^  fi^dnn'^tbe  'fett^M^  iMii 
she  reserved  the  afetti^  prlWe^  tci  <di6po6e'of  ibdMdBtdltfi 
To  6ay,  therefore,  tiiaii  tbii  ii^  'a-c^ntftlniun^OQ V4:tf<<^ 
eiiA^I  is  4iiit^  iitipo^blei '  Aocor<fi^g'  i^  H*h&* HftaMr^itf 
Jf^Mnf' x:tlT^hoiH,  aMd-  ^^er ^ authotiti^i^HilA 
have  settled  that  pOiirt/  it  id  a  ne#M»^leMeikt^  aadflM 
attempt  to  impose  Bddititealfettetfirilpoti  tiie^beiik 
mibstitnte,  'vrhicAi  she  had  not  i^ia^pdwor  to  -iilEliAtti; 
aiid,  ibei^fore;  thttt  deed,  rsi  myopini^ii^  i^.j^eiAetfy' 
in6^i:tiLtire  as  r^g^rds  the  fetters;  N'o  titl^,  tiierefixie, 
<)ati  be  founded  upon  thieiEtBeMem^t-iiiihb  'way  wfaiA 
is -attempted.   '     *  •'     -"'■''•.. ■•li;- -i '.^•:-r 


«• ' .  1 


■./    .I'lV^'J 


the  question  •upOft^tbe'Stijipoted  oUS^ 
tiottin  the  isrettlein^nt,  irbicbiis^  eiQled  (l^nd|M{)^1^ 
enough)  the  contract  of '171S,  rind  lLbrd=  Ibntheijted^ 
Act.  And  again,  iii  the  way  in  which  Mr.  iiVtcItfrMn 
has'  ]frat  it,  'whether,  supposing'  ab'obKgatiokiti^  be 
{bund  to  iesList,  the^e  is,  indepdndetltiy  of  L(^  Ruijiw- 
f^l^d^3,  Act,  a  peJrfonnanoe  no^  to  be  bad'  df  ^tfult 
existing  obligation,  I  see  noti]ilig^*iAj^Balf--ltt'  -tbe 
settlement  of  1715  ^hich  botmii^  futtu?e<  eAides* 
When  a  man  talks  of  all  his  ^irtaiehis^prOf^evtyuiEt 
that  period,  he  cannot  mean  future  pr6petty,  although 
in  this  country,  where  there  is'  a  settlemetit  whMi 
includes  all  a  man's  property  at  the  time,  if  be  ne^er 
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Mqoireis.  ftnythi|og^ft^1Wf^u43^  tut  )^  .attempts  tp  d^   coch»m««al. 
iiriitfc]  th^ej  .pri^pwty  to^  fi(ucli  anvay:  ^r  to.  avpWi  his       ^^flf*- 
obligatiw$>} ,  j^  ffeflC  ft?a|^pl?i  ,b«.  liflyq  .  Qtit,  p^pSQua}     SL^&^d$\ 
estofie^hoWMi.by.tli^i^^^  ttip.pttvahjejayB  pf Teal 

Vta^nUiO,  (JpHTtriWUldholdi  jfchat.itl>$it.(^^<:^te.  i^ 
subject  to  the  settlement^  because  it  was  )dq\|g|it!iTr||4l 

*oii«yTwlu(4ii'«^ia0  bptt»4)by  tl^e^tj^^ 
iy^i^ng\p^?^.\  oir  t^i^A'VKi^^t^^  ^«**t^>  ..I^^QT^j  l^^^9tlwg 

f^iliNfiW|,'j«w  J;iti|ft4§r8tftp^  Mnr4wf!^«(WiJl9fi§ayjB,;*baib 
tiipjsftivewjtvp  osflrtiwteiA  thfl,fattl^?ft^jrf^'JJ34;;M9 
8f^}ft/th*(i  tJiemji*  ftiCOBtrairt  ito  .pjipyji^  liie  JaiMJ*t<\,the 

jilki^ltb^re  i*«<^  p^^rforfniuwjeicrf;  tha^^cmUw^r  bwiwft  ii^ 
^bestiol;  gp  f^^nqn^^.i  l^ep^m%  pf^tl^itMreuoQu^ 
.npitoitiie  giewLpral:  qu€i9tiQ^s  tj^e,ppitntiai3fli^ijwhe|tb€r 
jlipcpi/  the/Mtteffimfopf  ,15515  rtJ^e  qae^idPfP.OT/^peB^wt 
come  within  Lord  Kutherfurd's ;  Act  I  do  ^^,Jp^^%^{iBGe 
.I9^e  IL  doi^l^tiw^i^risip^  I.fripiipi^npT^  sppi^king.i^the 
jpTWigfttfcw,  the)1^8tpo4n^f,8^rg^d;^.b^t;^iaan  apfaji^i^g.^^ 
tb^fpme^iii  i»iUiB.'„jl  dpiuotfijeej-wl^cirea  qjqipstiou  pan 
,arifil€u; .  1  .haiV^  r^  ,th^,  Aftt  yeiyt  ojRei?^  pa^  I  .have  bpw 
reading  itj  over  and,  ovcpT:  aga^u  nowi  a^,  I  oanivpt  raaae 
a«o^qTie$feioj^  mponit,! .  Xl^e  whole  of  it  amoiinta  to  il^, 
<tbfit  if  th^ore  is  a  defect  in  aoy;  o£  the  prohilo^itioog .  of 
ibe  sattlemeut. then, the, settlement  shall  be  wholly  in- 
^Rdotual  and  Toid,  because  the  heir  of  enti^I|  or  the 
substitute)  ia  at  libeorty  to  deal  with  the  estate  as  if /it 
W6i«  his  own.  Here  is  a  case  in  which  the  settlement  is 
good.  There  is  nothing  the  matter  with  the  settlement ; 
the  settlement  is  a  good  settlement^  according  to  the  law 
of  Scotland,  but  it  is  not  a  good  settlement  as  regards 


544  CASES   IN   THE   HOUSE   OF   LORDS. 

cocHEAMBBTAL.  thosc  peTpetulty  clauses,  whidi  alone  are  authorused 
^^^'       by  the  Statute  of  1685.    And  then  Lord  Rutherfard's 

Lord 

^  l£!!S[f*  -^^^  amounts  to  this,  that  instead  of  being  oompelled 
to  take  the  circuitous  course  of  selling,  for  exam^e, 
in  order  to  get  rid  of  the  settlement^  if  there  be  in 
those  prohibitory  clauses  an  omission  which  reiiden 
any  one  of  them  inoperative,  the  whcde  settlement 
shall  be  at  the  mercy  of  the  heir  of  entaiL  Here  is  a 
case  which,  in  my  opinion,  takmg  the  whole  togethe|:> 
falls  directly  within  the  Act  of  Parliament;  and, 
therefore,  the  Act  of  Parliament  ought  to  have  fid 
operation. 

But  then  it  is  said,  and  I  think  with  very  great 
reason^  that  Ix)rd  Butherfurd's  Act  coidd  not  affoeta 
positive  contract.  I  am  not  prepared  tosaytimtit 
could.  If  there  was  an  actual  and  independent  pon* 
ti*act,  it  would  require  further  consideration  before  I 
would  venture  to  say  that  that  was  my  opinion.  Bui 
I  cannot  find  a  contract  in  the  sense  in  which  it  has 
been  here  put  forward  in  argument,  that  is  to^say, 
a  contract  going  beyond  that  which  was  actually 
executed  between  the  parties.  And  it  would  be  rath^ 
a  strong  thing  to  say,  after  140  years'  possession  under 
a  settlement,  and  a  very  good  one,  all  the  heirs  in 
succession  enjoying  the  estate  according  to  the  settle- 
ment, that  it  is  now  found  out  that  that  aetUement 
was  not  effectually  made,  and  that  you  want  some* 
thing  further.  In  point  of  fact,  I  have  no  doubt  that 
the  settlement  did  eveiything  which  the  parties  at 
that  time  meant  to  do.  They  meant  to  do  exactly 
what  they  have  performed,  for  this  reason.  At  the 
time  that  settlement  was  executed  it  was  not  doubted 
that  by  the  law  of  Scotland  you  might,  by  references 
to  proper  clauses  in  another  deed,  create  an  effectual 
entail.  It  was  not  till  long  afterwards  that  it  was 
settled  that  you  could  not  by  reference  create  proper 
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prohibitory  dauaes  with  irritancy  and  so  on.  And,  cocn^tvEwtn^ 
therefore,  in  point  of  feet,  the.  parties  made  the  exact  »*f^- 
settlement  which  they  meant  to  make.  Subsequent  a*,  xyyrjr 
^cisions  have  given  to  tiiat  whidi  they  did  perform 
a'  meaning  which  may  or  may  not  hat^  been  in  their 
Bunds^  but  they  ijtieant  to  do  eziactiy  what  they  did 
do,  Slid  if  pl^rties  in  settling  an  estate  have  used  apt 
iWords  M  the  law  then  stood,  it  is  not  because  a  subse^ 
quent  tram  bf  decisions  has  given  to  those  words  a 
different  interpretation,  and  the  estate  therefore  would 
!be  -  of  different  quality  or  of '  different  extent,  that  ydu 
can  therefore  call  upon  the  heir  substitute  in  possession 
to  give  to  those  words  the  operation  of  oreivting'  an 
estatd  tail,  which  the' law  has  subsequently  said  is  not 
the  true  operation  of  those  words.  Tou  cannot  do  tiiat, 
but  you  must  take  the  settlement  as  you  find  it,  sub- 
ject to  all  the  accidents  which  may  aiise  from  the 
dedsions  of  the  Courts. 

.  But  I  do  not  find  m  the  settlement  of  1716  anyi- 
tfaing  approaching  to  what  I  may  call  an  independent 
eontraet.  They  first  speak  of  what  they  intend  to  do-^ 
to  {RTOvide  the  lands.  Then  they  go  on,  still  speaking  of 
what  they  intend  to  do,  to  resign  the  lands ;  and  then 
when  they  come  to  the  operative  part^  to  implement 
that,  observe  the  very  words  used.  They  say,  "  And 
for  that  effect "  they  do  so  and  so.  "  That  effect." 
What  do  those  words  mean?  Those  words  clearly 
mean  to  carry  into  operation  that  which  is  to  have 
**  that  effect"  And  they  proceed  to  do  what  ?  They 
proceed  to  do  all  that  they  could  do  at  that  time. 
Mr.  Anderson  says  that  there  are  no  words  of  disposi- 
tion. He  does  not  mean  to  deny  that  that  charter 
of  1715,  and  what  followed,  operated  as  a  positive 
transfer  of  the  estate.  That  is  perfectly  clear  law. 
Therefore  what  they  do  is  as  valid  a  conveyance  of 
the  estate,  by  the  law  of  Scotland,  as  any  form  or 
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cocuAMKETAL.  fonns  couW  possibly  aocomplisb.  Then  they  have 
Buun.  executed  their  own  purpose,  Bemember,  that  if  this 
^'iS^^'  contract  was  an  independent  contract  in  point  of  fact^ 
then  supposing  the  estate  had  been  sold  and  the  money 
spent, — you  might,  in  the  way  in  which  it  has  been 
argued,  have  a  right  of  action  against  the  original 
settlor,  and  say.  You  did  not  settle  the  estate  as  you 
ought  to  have  done  under  your  contract.  Here  am  I, 
B ;  I  come  in  succession  after  A.  In  consequence  of 
your  making  an  informal  deed,  A  has  sold  the  estate, 
and  has  spent  the  money,  and  I  am  disappointed  in 
that  which  I  was  entitled  to  receive.  Therefore  I 
bring  an  action  against  you.  That,  if  it  was  an  inde- 
pendent contract,  would  be  right  enough.  It  is  not 
merely  that  you  can  come  upon  the  estate  and  say 
that  those  who  took  the  estate  were  bound  to  take 
it  cum  onere,  and  therefore  they  must  make  a  settle- 
ment of  it ;  but  you  would  have  a  right  to  bring  an 
action,  which  would  not  be  barred  by  time,  if  it  was 
a  continuing  contract, — a  contract  of  assurance  for 
example  ;  you  would  have  a  right  to  bring  an  action 
against  the  party  for  not  having  done  that  which  he 
undertook  and  covenanted  to  do. 

My  opinion,  therefore,  entii*ely  coincides  with  that 
of  the  learned  Judges  of  the  Court  below.  I  am 
bound  to  say  that  they  have  taken  great  pains  in  this 
case.  The  case  has  received  very  great  attention  in 
the  Court  below,  and  I  am  sure  that  it  has  received 
equal  attention  in  this  House.  It  is  impossible  not  to 
see  that  in  the  Court  below  every  point  received  veiy 
great  attention,  and  everything  which  could  be  urged 
on  the  part  of  the  Appellant  has  been  presented  both 
in  the  Court  below  and  in  this  House. 

There  being  no  independent  contract^  it  is  the 
common  case  of  a  marriage  settlement.  I  have  never 
seen  a  marriage  settlement  (and  I  have  seen  as  many 
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as  most  people  in  the  courae  of  my  life),  wliich  did  hot  c= 
begin  wiw  ihe  jecatal  that  the  TUvrtiea  luul  agreed  to 
make  a  settlement'  of  t|ie  property  nerein-t^r  ibeh'  t 
tioDea.  'And  th^  ^hey  proceed  to  ^o  H,  ^ia  is  no' 
more  li&a  th&i,  and  they  nave  done  »  menectnaily, 
tlu.t'is,  tiiey  haye"3orie  it  ineffecttiftUy  for, 'the  pur-' 
poses  whicli  tho  Act  of  ICSo  did  not  give  power  to 
effect,  unless  in  a  particular  form.  T!iey  thodgnt  iifey. 
hatl  accomplished  it,  but  tlicv  liavis  not  done  it,-  a6a 
therefore  the  settlement  is  gone.  ■  -:  ■    '        ■    - 

In  the  view  wlucli  I  take  of  this  case,  it  is  not" 
necessary  to  rely  upon^  the  questicm  of  prescnptioii. 
I  do  not  know  that  I  ahould  havts  had  iny  constflei^ 
ahle  difficultyif  it  did  depeml  upon  tliat  Tfae'in-' 
cfinationpr  my  opinion  is,  mat  the  negative  prescnp-' 
taon  has  barrel  if  Uierewaii  an' independent  obligataon. 
But"  t  ^0  hot  at'iul  reTy  upoh '  tha^' 1iec»iis'e  in  the' 
TieiP  wticn  I  take  of  it,'  the'case  is  one  ■frhicn  does 
hoi'reqair^'the  aid  of  presoriptibh. 

Upon 'cnrae  grounds^  "which  I'liave  "BtaUd  very' 
snortly,  I  beg,  to  mbvfe  yoiir^  LorosnipB  thit  this 'Ap-' 
peal  be  cLsmiffiied.    "     ""'     '"      ""    "    '-    ''  ""     "" -'■ 

Mr.  Attom^GeTierdl ;  "My 'Lqr^,  we  do  ii6z  a^Tor' 
any  costs.'  '    ^'\^  '     '  .    '      ""'  "  ^      " , 

"Lovd  si.  XeOTiar^ :  I  am  very  elad  to  near  it  I 
am  a&aid'  ibai  w6  miuit  have'  given  them  strictly  ilf 
tli'ey  hat^'been  as£ied.  Bul'ic  is  a  pbin£  o'peh  t^  gr^'at' 
difficulty,  as  it  is'a  iMttiiy  cause.  T'herefore,  I  l>eg  to 
move  yonrXot^hips  that  '£he  Appeal  'be  dirahissedl    ''' 

^'iibe  tORD'CHAJtCELLOR:""  '         '"'■"  '  "'  "  ""i« 

My  Lords,  t  am  extremely  glftd  to'  haVe  itord'  fhe 
opinion  of  my  noble  and  learned  ft-iehd  wbo  is  not 
able  to  stay  longer  in  the  House.  Re  has  really, 
together  with  the  judgments  which  have  been  de- 
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WM.  livered  in  the  Court  bdoir,  so  rmtirrfjr  rilwtTrtl  thr 
solgeet^tlat  I  do  not  fed  at  allcBlkdiqnm  to  go  at 
'  any  great  length  into  the  cmcl    The  few  ohwarvriium 
which  I  shall  haTe  to  make,  in  eoBcnxiDg  in  ike 
motioQ  which  has  heen  made  brmjnoUe  andlenaed 


friend,  win  be  nther  bv  wmjr  of  toj  iboitlj  aal 
sammaifly  itating  the  Tiew  which  I  take  cf  tin 
case,  than  attemptiii^  to  go  into  it  at  an j  kngthif 


In  the  6ist  place,  with  regud  to  the  Hyndslifv 
estate,  the  title  to  that  atiaes  out  of  a  eontiact  mder 
the  date  of  1715.  Now,  as  to  that,  the  title  of  ik 
tatamt  BespcMident  is  a  title  as  heir  sobstitiite  ift 
poasHBon  nnder  an  entail  validl j  created  hj  tlai 
deed,  infieftments  or  frodalisation  not  haTii^  fbUowed 
for  sixtr  years  afterwards,  nameljr,  in  the  yeir  1774 
or  177^.  But  the  title  beii^  now  completed,  he  is  ike 
heir  sobstitnte  in  poseessum ;  and  he  being  heir  nb- 
sdmte  in  possession,  then  the  question  is^ — ^Whstiie 
his  rights  as  heir  sobstitnte  in  possession  I  Has  he  t 
right  to  sen  the  estate  ?  Has  he  a  right  to  burdea  it 
with  debts  ?  Why  not  ?  The  heir  snbstitate  in  poe- 
sesaion  can  harden  the  estate  with  debts,  or  csn  edl 
it  unless  he  is  prohibited  by  fetteis  properiy  iiitw- 
dueed  to  restrain  him  from  doing  sa  Now  thit  be  is 
not  restrained  by  fetters  properly  introduced  ftr  le- 
stndning  him,  is  qnite  obrious  £ram  kxddng  at  the 
terms  of  the  Act  of  1685,  which  expressly  ppovidtf 
that  those  fetters  must  be  in  terms  stated  in  the  p0H 
curatory.  Here  they  are  not  stated  in  the  procuratoiy, 
and  therefore  there  ar«  no  fetters  restraining  him  fiom 
selling  the  estate  or  burdening  the  estate  with  debta 
If  there  are  no  fetters  restraining  him  fix»m  sellisg  tlie 
estate,  or  burdening  the  estate  with  debts,  he  is  fro^ 
firom  an  fetters^  and  an  restraint  by  the  express  toniB 
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of  the  Statute  called  Lord  Eutherfurd's  Act,  passed  iu  cocaBAvsnAu 
1848,  to  the  very  terms  of  which  I  have  again  referred,  ^^**^ 
in  consequence  of  Mr.  Anderson^ 8  very  able  argument  ^^^  ^»<pp*>*^/' 
in  reply.  But  I  confess  that  that  argument  has  fisdled 
to  raise  in  my  mind  any  doubt  whatever  upon  the 
subject.  The  words  of  the  Statute  are  (reading  them 
shortly),  that  where  any  entail  shall  not  be  valid  and 
effectual  in  the  terms  of  the  Act  of  1686,  in  reference 
to  prohibitions  against  alienation  and  contraction  of 
debt,  in  consequence  of  defects  either  in  the  original 
deed  of  entail  or  of  the  investiture  following  thereon, 
if  it  shall  be  invalid  and  ineffectual  with  reference  to 
any  one  of  such  prohibitions,  it  shall  be  invalid  and 
ineffectual  with  reference  to  all  the  prohibitions  (a). 
The  argument  of  the  Appellant  is  that  there  is  no  inva- 
lidity in  the  original  deed ;  but  I  think  there  is,  because 
in  the  original  deed  there  were  not  contained  in  the 
procuratory  of  resignation  that  which  it  was  necessaiy 
it  should  contain  in  order  to  create  an  effectual  entaiL 
Therefore  I  think  this  case  comes  precisely  within  the 
terms  of  that  Act,  and  certainly  within  the  manifest 
intention  of  it. 

Then  that  being  so,  the  question  as  to  the  original 
deed^  except  so  far  as  relates  to  the  supposed  contract 
implied  in  it,  is  deposed  of.  The  heir  substitute  in  pos- 
session takes  the  benefit.  I  do  not  know  whether  it  was 
necessary  that  he  should  have  a  declarator.  I  rather 
think  not ;  but,  however,  we  need  not  go  into  that ; 
he  has  a  declarator  in  order  to  make  his  title  more  per- 
fect, and  the  effect  of  that  section  of  the  Act  is  to 
make  him  absolute  owner  of  the  fee  simple. 

Then  with  regard  to  the  Wiston  estate,  the  case  is 
exactly  the  same.  The  fetters  there  were  created  by 
the  deed  of  1722  (subject  to  what  I  will  presently 

(a)  Section  43. 

PP  2 
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state  about  the  ocmtiact),  wliidi  did  exaetly  tlie  ame 
as  the  other  deed.  That  deed  -was  not  fisudaSsed  till 
'  some  yeara  after  the  other,  I  think  in  1792.  But  tk 
present  Beqxmdent  is  in  just  the  same  poatioii  witii 
respect  to  the  Wiston  estate  as  with  re^wct  to  tk 
other  estates ;  he  is  heir  sabstitiite  in  possession,  under 
a  deed  which  makes  him  the  heir  sabstitiite^  but  wliiA 
creates  no  vafid  fetters,  and  therefOTe  he  is  entitled  to 
dispose  of  the  estate  as  he  thinks  fit. 

My  Lords,  that  brings  ns  to  oonnder  the  two  ques- 
tions raised  upon  the  cross  action.  The  first  point 
arises  fix>m  the  circomstanoe  that  Lady  Boss  Bailfi^ 
wIk)  was  the  heir  sabstitute  in  possession  in  1789, 
created  or  attempted  to  create  a  new  entail ;  that  tb 
to  say,  she  made  an  entail  in  which  she  imposed  fettos 
which  wonld  be  valid  if  she  had  the  power  of  crestiog 
that  entaiL  I  do  not  go  into  the  question  of  whether 
they  were  well  created  or  not.  I  assame  that  they 
wonld  have  been  perfectly  valid,  if  she  had  be^  the 
proprietress  of  the  fee  simpla  But  she  was  not  She 
was  the  heir  substitate  in  possession,  and  acoording  to 
the  authority  of  many  cases,  especially  one  decided 
in  your  Lordships'  House  only  three  or  four  years  ago, 
the  case  of  Urquhart  v.  Urquhart,  it  is  quite  dear  that 
the  heir  substitute  in  possession  cannot  add  to  fetten 
or  alter  the  destination  of  the  property  in  any  respect 
whatever.  He  must  enjoy  it  according  to  the  tenoB 
of  his  entail,  that  is  the  law,  and  by  that  he  is  boond. 
His  powers  do  not  extend  beyond  those  which  an 
conferred  by  the  entaiL  Therefore  that  entail  is  oat 
of  the  question  upon  that  ground. 

Then  the  other  point  raised  is  this.  Concedinj^  tf 
things  now  stand,  according  to  the  deeds  that  bate 
been  made,  and  the  infeflments  which  have  foIloW 
thereupon,  that  the  title  of  the  Bespondent  would  b^ 
good,  yet  it  is  said  that  there  was  an  onerous  oontnct 
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cochraitkital. 
Baiuo, 


by  the  deed  of  1715,  which  in  equity,  as  we  should 
say  in  this  country,  binds  the  successive  owners  to 
make  a  good  entail^  even  if  the  entail  is  bad  Now,  optn^m, 
my  Lords,  upon  this  point  I  adopt  entirely  the  obser- 
vations of  my  noble  and  learned  friend,  that,  first,  with 
regard  to  the  estates  of  Hyndshaw  and  Watstown,  the 
two  estates  included  in  the  deed  made  in  1715,  it  is 
quite  dear  that  there  was  no  contract  to  do  more  than 
was  actually  done.  The  parties  recite  that  they  have 
agreed  to  do  so  and  so,  and  in  order  to  effect  that, 
they  appoint  certain  procurators,  who  are  to  carry  into 
effect  their  intention,  in  the  mode  that  prevailed  in 
Scotland.  But  the  contract  has  ceased  to  be  a  contract, 
because  it  was  ipso  fado  by  the  very  deed  itself  per- 
formed. They  contract  to  do  that  which,  as  my  noble 
and  learned  friend  has  observed,  they  did  perfectly, 
except  that  probably  the  intention  of  the  maker  was 
to  do  something  more  than  he  there  did.  A  valid  deed 
was  created,  and  by  that  deed  the  parties  must  be 
bound.  I  therefore  think  that  it  is  quite  dear  that 
there  was  no  contract  at  all,  except  that  which  was 
actually  performed. 

Now  with  regard  to  the  other  property,  the  Wiston 
property,  I  speak  with  more  hesitation,  because  I  think 
the  opinion  of  the  majority  of  the  learned  Judges 
below  seems  to  have  been  that  there  was  a  contract  to 
settle  lands  acquire,i\da  as  well  as  acquisita.  If  that 
had  been  a  necessary  point  to  dedde,  I  confess  I  should 
have  required  a  little  more  time  to  consider  it;  because 
(speaking  ceiiainly  with  diffidence  according  to  my 
present  impression)  I  do  not  think  that  was  the  inten- 
tion of  the  parties  at  all  And  I  am  confirmed  in  that, 
by  observing  that  in  the  settlement  actually  made  in 
1722  of  the  Wiston  estate,  there  is  not  an  allusion  to 
any  such  contract  as  binding  this  gentleman.  It  is 
merely  that  there  is  a  disposition  mortia  cauad  of 


aejmimieL    If  Had,  wbs  the  nwaningy  dui 
tomDrdooeL 

Xliat  inDT  dispoKs  of  tike  wiiole  qaeBdciL  Biil 
must  sj  dttt  there  is  a  ¥iew  of  dik  amt  takeB  ty 
Loid  Cb0a»  u>  wfaidi  I  think  no  Tmlid  answer  kii 
ererbeen  si^ggeskcd,  and  it  is  tlii&  Sopposing  tboi 
had  been  in  tlie  BOii  distinct  terms  an  oneroos  coa* 
tiaci  npon  the  part  of  Sir  William  Caomcinel  thftt  k 
vonld  settle  tUs  property  with  proper  fetten^  aal 
siqypose  eren  thai  the  case  otCaikoairi  t.  ^wigffdid 
not  appty  to  sQcfa  a  caae,  what  has  the  heir  tmbfitiWf 
in  possession  to  do  with  that  ?  He  is  not  boqnd  bf 
that  (merous  contract.  All  that  he  is  boond  to  do  is  t# 
succeed  to  and  ^ijoj  the  property  in  the  mode  in  wUA 
it  descends  to  him.  I  think  it  would  be  a  veiy  dinger- 
ons  position  indeed  to  hold  that  onerous  oontnds 
entered  into  by  the  parties  to  the  (»jginal  creatimi  d 
these  Scotch  entails,  many  of  which,  I  might  say  moit 
of  wludi,  are  150  ix  200  years  old,  aie  to  be  peiscMiiilj 
binding  upon  eadi  succeeding  heir  subetitate,  so  tlitt 
he  is  not  only  to  hold  the  estate  subject  to  the  fetten 
originally  imposed  upon  it,  but  to  be  liable  to  neir 
fetters  imposed  in  fulfilment  of  a  contract  entered  into 
by  some  person  in  some  prior  time.  How  is  he  to  do 
that?  The  esse  of  Urquhart  v.  Urquhari  decided 
that  he  has  no  power  to  create  any  fetters,  excq)t 
those  under  which  he  has  received  the  estate.  Inde- 
pendently, therefore,  of  the  view  taken  by  my  nobk 
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and  learned  friend,  and  I  do  not  suppose  he  takes  a  c^cnuranAL. 
different  view  of  this  point,  he  adverted  to  that  which       Buuim, 
was  quite  sufficient  to  justify  him  in  the  conclusion  at       opimtom,     ' 
which  he  arrived ;  but  independently  of  those  considera- 
tions, I  think  that  that  view  of  the  case  taken  by 
Lord  Cowa/n  is  of  itself  quite  sufficient  to  dispose  of 
this  case.     I  have  therefore  no  hesitation  whatever  in 
concurring  in  the  motion  made  by  my  noble  and 
learned  friend.  «  ^^-^^ 

opmion. 

Lord  Wensleydale  : 

My  Lords,  I  do  not  feel  any  difficulty  in  concurring 
with  the  recommendation  of  my  noble  and  learned 
friend  who  spoke  from  the  opposite  side  of  the  House^ 
and  my  noble  and  learned  friend  on  the  woolsack, 
that  your  Lordships  should  affirm  this  judgment.  After 
considering  the  very  able  arguments  at  the  bar  on 
both  sides,  and  the  extremely  able  exposition  of  the 
subject  in  the  arguments  of  the  learned  Judges  of  the 
Court  below,  I  must  own  that  I  cannot  feel  any  resr- 
sonable  doubt  about  the  propriety  of  diflmiaRing  tiiis 
Appeal. 

In  the  first  place,  I  think  it  seems  to  be  admitted 
by  all  the  learned  Judges  in  the  Court  below  that  the 
attempts  that  have  been  made  in  this  case  to  create 
an  entail  are  void.  The  marriage  contract  of  1715  is 
void  as  against  creditors  and  singular  successors,  be- 
cause it  does  not  comply  with  the  terms  of  the  Entail 
Act  of  1685.  That  is  a  matter  perfectiy  clear.  It  is 
not  made  better  by  the  deed  of  1774,  because  the  true 
entail  was  the  marriage  contract  of  1715.  And  if 
it  be  void  as  against  creditors  and  singular  succes- 
sors, it  is,  I  think,  plainly  by  Lord  Rutherfurd's  Act 
void  also  as  against  heirs.  Though  Mr.  ATiderson  has 
%rgued  very  strongly  that  that  is  not  the  meaning 
of  the  Act  of  Parliament,  I  take  the  meaning  of  the 
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cocsEAnRAL.  ^ct  of  Parliament  to  be  perfectly  dear.  The  43rd 
^^^^f*"  section  of  Lord  Ratherford's  Act  says,  ^^  And  no  action 
^7£SmS^'  ^^  forfeiture  shall  be  competent  at  the  instance  of  any 
heir  substitnte  in  such  tailzie  against  the  heir  in  pos- 
session under  the  same,  by  reason  of  any  contraven- 
tion of  all  or  any  of  the  prohibitions."  Therefore  if 
this  entail  be  void  in  consequence  of  not  complying 
with  the  Act  of  1685  with  respect  to  creditors  and 
singular  successors,  it  is  equally  void  with  respect  to 
heirs.  That  is  the  opinion  which  has  been  pronounced 
by  the  learned  Judges  in  the  Court  below.  That  ap- 
plies to  the  case  of  the  lands  of  Hyndshaw  and  Wats- 
town. 

Then  with  respect  to  the  lands  of  Wiston,  the  deed 
of  1772,  which  is  the  original  deed,  is  equally  void  for 
the  same  reasons.  Therefore  I  quite  agree,  upon  the 
actual  state  of  the  title,  that  the  entaU  is  void. 

Then  we  come  to  the  strength  of  the  argument 
urged  by  Mr.  Avderson,  that  supposing  that  is  so^ 
still  there  is  a  contract  contained  in  the  marriage 
settlement  of  171 5  which  binds  all  the  future  heirs  of 
entail  I  have  very  great  difficulty  in  supposing  that 
it  could  be  an  existing  contract  for  the  reasons  assigned 
by  my  noble  and  learned  friend  on  the  woolsack  at 
the  conclusion  of  his  speech.  But  it  appears  to  me  to 
be  perfectly  clear  that  in  this  case  you  cannot  discover 
in  the  deed  of  1715  any  other  contract  than  that 
which  the  parties  have  fulfilled.  If  there  had  been  an 
independent  contract  and  a  covenant  to  settle  the 
estate  with  a  proper  form  of  entail,  then  there  wonld 
have  been  a  considerable  question,  in  the  first  place, 
whether  that  bound  the  successive  substitutes,  and 
secondly,  whether  it  could  be  enforced  after  this  lapse 
of  time  ?  I  pronounce  no  opinion  upon  the  last  ques- 
tion, because  I  have  very  considerable  doubt  about  it» 
If  there  is  an  actual  covenant  to  settle  an  estate  in  a 
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different  mode  from  that  in  which  it  has  been  settled,    cocrranibtal. 
whether  that  would  be  good  as  against  positive  or       baillh. 
negative  prescription  is  a  matter  upon  which  consider-      wetuinLie't 
able  doubt  arise&     My  Lords,  I  think  it  wholly  un-        '^      "* 
necessary  to  give  any  opinion  upon  that  part  of  the 
case.    The  ground  upon  which  I  proceed  is  that  there 
is  not  to  be  foimd  within  the  four  comers  of  the  deed 
of  1715  any  covenant  whatsoever,  except  that  which 
the  parties  have  performed.    There  is  no  other  cove- 
nant in  it  unless  you  say  that  in  every  deed  consti- 
tuting an  entail  which  is  void,  there  is  an  implied 
covenant  to  make  an  entail  binding  upon  substitutes. 
That  proposition  cannot  for  a  moment  be  maintained. 
I  cannot  see,  after  fully  considering  this  case,  that 
there  was  any  other  covenant  whatsoever  except  that 
which  the  parties  have  performed.    Therefore,  even 
supposing  that  the  heir  of  entail  could  be  bound  at 
all,  I  think  it  is  quite  clear  that  there  is  nothing 
which  binds  him  in  this  case. 

Interhcutora  affirmed. 
Maitland  and  Graham— Connell  and  Hope. 


4.  Has  ibe  pc>ver  aigkt  becBDoritoi  hf^m 

XL  poesea^oi^  prtoatij  m^  if  iie  wre  a 
[^ik;  aai  iSag  ma  i Bhif  jmbi  ■Imi  iiiy  of 


m  fee 


€iccj£  def^^  lilt 

Lord  £xii«€Tfvrf  i  Aflr  karisig  a  <g«^^y 
vxsktd  cm  -cm  lilt  sm 

]teco>rer»  Acs. 


ofayeci*  veto  be 


ftX  ^€nr  grott  kngtli  as  decided 
cf  tlkeCcon  erf*  Seaskxi  on  the 


l^xh  J^ahr  IS^  ii 
the  A{}fie:iia2ki&. 


>)  and  Mn  £ofi  aj^ieued  fi»r 


Tb^  ^T7<.>rs«fy  GnbeiTU^  V  and  Mc  ^iidtfr^oii  Cor  tlie 


K   ^.  MoDCRiE 


v"^/ 
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The  facts  and  the  points  are  fully  stated  in  the    mabtik  ir.  il: 
following    opinions    delivered    on    the    motion    for     k»^^^- 
judgment:- 

The  LoBD  Chancellor  (a) :  ^"^^SS^' 

My  Lords,  in  this  case  there  are  two  appeals  against 
several  interlocutors  of  the  Court  of  Session,  pronounced 
in  the  first  instance  in  an  action  of  reduction,  brought 
by  the  Appellants,  to  reduce  certain  instnunents 
mentioned  in  the  summons ;  and,  secondly,  upon  a 
summons  called,  whether  correctly  or  incorrectly,  a 
supplemental  summons.  The  result  of  those  inter- 
locutors was  to  assoilzie  the  Defenders  altogether. 

The  questions,  or  rather  the  question  (for  in  truth 
the  whole  is  resolved  into  one  question)  arises  in 
•consequence  of  a  certain  deed  of  entail  which  was 
executed  in  the  year  1764  by  a  lady  of  the  name  of 
Mary  Kelso,  concurring  with  her  sister,  Jane  Kelso, 
who  were,  or  one  of  whom  was,  seised  in  fee  of  a 
ce^rtain  estate  called  Dankeith,  in  the  county  of 
Ayr;  and  by  that  deed  of  entail,  which  was  duly 
registered,  and  infefbment  duly  taken  upon  it^  Mrs« 
Mary  Kelso,  one  of  the  persons  entitled,  took  to 
herself  the  estate,  as  the  first  institute  in  the  entail ; 
whom  failing,  the  estate  was  settled  upon  Captain  John 
Kelso,  described  as  the  only  son  of  Robert  Kelso,  her 
first  cousin,  and  the  heirs  whatsoever  of  his  body ;  he 
being,  therefore,  the  first  heir  substitute,  and  then,  fil- 
ing him  or  his  heirs,  it  was  settled  upon  a  number  of 
persons  in  succession  as  successive  substitutes,  and  the 
heirs  male  of  their  bodies.  It  is  not  necessary  to  state 
particularly  of  whom  those  consisted.  Then  there 
was  a  proviso,  ''  that  the  eldest  heir  female  and  the 
descendants  of  her  body,  so  ofb  as  the  succession  shall 

(a)  Lord  Cranworth. 
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uabtinbtal.    devolve  upon  females  or  their  descendants/'  should 


KSUOSTAL 


exclude  aU  other  heirs  portioners. 


01^^011.  '  The  settlement  contained  proper  fetters  against 
altering  the  order  of  succession,  against  alienation,  ^ 
against  contracting  debts;  and  there  were  proper 
clauses  irritant  and  resolutive,  making  this  a  very 
complete  entail  It  was  duly  registered  ;  and  thei^ 
fore,  as  to  the  validity  of  that  entail  no  question  has 
been  or  could  be  raised. 

The  proceedings  do  not  show  precisely  how  the 
succession  took  effect ;  it  does  not  appear  who  were  the 
different  heirs,  except  that  on  the  death  of  the  lady 
who  settled  the  estate,  Captain  John  Kelso,  who  was 
the  first  heir  substitute,  succeeded  to  her,  she  dying 
without  issue.  He,  therefore,  became  the  heir  of  entail 
in  possession,  to  himself  and  the  heirs  whatsoever  of 
his  body. 

What  does  appear  is,  that  some  time  prior  to  the 
year  1837,  between  seventy  and  eighty  years  after  the 
date  of  the  settlement,  the  estate  had  come  into  the 
possession  of  Colonel  William  Kelso  as  the  heir  of 
entail  in  posession  under  the  deed  of  entail.  Colonel 
William  Kelso,  being  thus  in  possession,  on  the  4th  of 
April  1837  executed  a  deed  whereby  he  purported  to 
give  the  estate,  after  his  own  death,  without  heirs  of 
his  own  body,  to  his  younger  sister,  Miss  Eleonoia 
Kelso.  Colonel  William  Kelso  was  a  bachelor ;  and 
at  that  time  his  four  heirs  apparent  were  four  sistos, 
of  whom  Miss  Eleonora  Kelso  was  the  youngest;  the 
eldest  was  a  Mrs.  Martin ;  and  there  were  two  inter- 
mediate sisters. 

According  to  the  provisions  of  the  original  settle- 
ment, upon  the  death  without  issue  of  Colonel  William 
Kelso,  the  estate  as  settled  would  devolve  upon  Ma 
Martin,  as  being  the  eldest  of  the  heirs  portioners. 
But  in  the  deed  of  entail  there  was  a  clause  dedanng 
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the  entail  to  be  made  with  this  exception,  "that  it    biaetiwbtal. 

shall  be  lawful  to  the  said  Captain  John  Kelso  (being     kjbjowal. 

the  first  substitute),  and  the  other  descendants  of  his  ^"^ojSSSf*^** 

body,  so  often  as  their  apparent  or  presumptive  heirs 

are  females,  so  fSax  to  alter  the  destination  of  succession 

above  written,  as  to  settle  the  estate  upon  a  younger 

daughter,  in  preference  to  an  elder  daughter,  or  to  pass 

by  such  daughters  altogether,  and  settle  the  estate 

upon  the  presumptive  heir  male  descended  of  the  body 

of  the  said  Captain  John  Kelso,  and  for  these  ends  to 

grant  such  deed  or  deeds  as  shall  be  competent  of  the 

law,  in  the  same  manner  as  an  unlimited  proprietor 

might  do/' 

Now,  Colonel  William  Kelso  being  thus  in  possession 
as  heir  of  entail  imder  the  settlement  of  entail,  and 
having,  as  I  have  already  stated  to  your  Lordships, 
four  sisters,  of  whom  Mrs.  Martin  was  the  eldest,  who 
would  therefore  have  succeeded  if  nothing  had  been 
done  to  alter  the  succession,  and  Miss  Eleonora  Kelso, 
the  youngest,  who  would  not  therefore  have  succeeded. 
Colonel  William  Kelso,  in  pursuance  of  the  power 
given  to  him  by  that  exception,  executed  a  deed,  dated 
the  4th  day  of  April  1837,  whereby,  reciting  the  deed 
of  entail,  he  says :  "  I  have  resolved  to  exercise  the  said 
power  conferred  by  the  said  deed  of  entail  on  me,  as 
one  of  the  descendants  of  the  body  of  the  said  Cap- 
tain John  Kelso,  by  calling  my  said  sister  Eleonora 
and  the  heirs  of  her  body,  first  to  the  succession  of 
the  said  estate  of  Dankeith,  failing  heirs  of  my  own 
body/'  He  accordingly  did  so ;  and  failing  heirs  of 
his  own  bodv,  called  Eleonora  to  the  succession  instead 
of  the  eldest  sister,  Mrs.  Martin. 

Colonel  William  Kelso  died  in  the  month  of  April 
1844!;  and  upon  his  death  Miss  Eleonora  Kelso 
claimed  to  be  the  heir  of  entail  by  virtue  of  the 
original  entail,  coupled  with  the  deed  which  had  been 
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executed  by  her  immediate  jmedeoeBSor,  her  hrotha; 
Colonel  William  Eelsa  And  in  order,  I  mspfOBt,  to 
'  make  her  title  m((»e  seccoe,  she  raised  an  actiim  cf 
dedarator  in  the  Court  of  Session.  Mra  Ibitiii, 
however;  being  out  of  ihe  covmtrj,  and  therrfne  sot 
de&ndrng  that  action;  decree  was  made;^  dedsring 
that  she  was  entitled  in  the  mode  in  whidi  flhedaimed 
to  be  entitled.  She  therefore  obtained  infeftment^ 
and  remained  in  possession  of  the  estata 

So  matters  remained  until  the  year  1849.  And 
on  the  14th  of  April  1849,  Miss  Eleonora  Eebo, 
never  having  married,  executed  a  deed,  wiiereby  A^ 
took  upon  herself  to  exercise  the  same  power  wfakji 
had  been  exercised  by  her  brother,  giving  the  estate, 
in  truth,  after  her  death,  to  one  of  her  intermediate 
sisteis,  Mrs.  Utterson,  instead  of  Mrs.  Mm^-ih,  Tini 
way  in  which  she  did  this  was,  not  by  a  rruniis  eomti 
deed,  but  by  a  deed  taking  effect  inmiediately,  wfaidi 
proceeds  in  this  way : — ^'  Considering  tiiat,  by  the  sud 
deed  of  entalL  power  is  inter  aZia  given  to  the  de- 
scendants of  ihe  body  of  Captain  John  Eelso,  the  fiist 
sabstitute  thereby  called  to  the  succession  of  the  sud 
estate  of  Dankeith,  so  often  as  their  apparent  or 
presumptive  heirs  are  females,  so  feur  to  alter  the 
destination  of  succession  therein  written  as  to  settle 
the  estate  upon  a  younger  daughter  in  preference  to 
an  elder  daughter,  and  for  that  end  to  grant  such  deed 
or  deeds  as  shall  be  competent  of  the  law,  in  the  same 
manner  as  an  unlimited  proprietor  might  da,  and 
seeing  that  my  presumptive  heirs  of  entail  in  the  said 
estate  of  Dankeith  are  my  sisters,  and  that  from  the 
favour  and  affection  I  bear  to  my  youngest  sister, 
Mrs.  Mary  Susanna  Kelso  or  Utterson,''  "and  otiier 
good  causes  and  considerations, — I  have  resolved  to 
exercise  the  said  power  conferred  by  the  said  deed  of 
entail  upon  me,  as  one  of  the  descendants  of  the  body 
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of  the  said  Captain  John  Kelso,  by  calling  my  said  maitin  r  as. 
sister  and  the  heirs  of  her  body  first  to  the  succession 
of  the  said  estate  of  Dankeith  after  myself  and  the 
heirs  of  my  own  body."  And  therefore  she  determined 
1)o  "convey,  alienate,  and  dispone  to  and  in  favour  of 
herself  and  the  heirs  whatsoever  of  her  body ;  whom 
fidling,  to  the  said  Mrs.  Mary  Susanna  Eelso  or  Utter- 
son,  and  the  heirs  whatsoever  of  her  body."  And  then 
the  estate  was  to  go  according  to  the  other  entail  which 
would  have  existed  if  she  had  not  executed  that  deed. 

About  a  year  after  the  execution  of  that  deed, 
namely,  in  the  month  of  February  1850,  Mrs.  Martin, 
who  was  the  eldest  sister  of  Colonel  William  Eelso^ 
and  of  Eleonora,  died,  leaving  the  Pursuer  her  eldest 
son  and  heir-at-law,  and  he  would,  therefore,  have 
1)een  the  person  to  succeed  if  the  entail  had  remained 
unaffected,  and  had  existed  in  the  same  way  as  it  was 
at  its  original  creation. 

Very  soon  after  the  death  of  Mrs.  Martin,  namely, 
in  the  month  of  March  1860,  Miss  Eleonora  Eelso, 
together  with  three  of  the  next  entitled  in  the  entail, 
supposing  the  entail  to  have  been  regulated  by  the 
deed  which  she  had  executed,  proceeded,  according 
to  the  directions  of  the  Statute  of  the  11th  and  12th 
of  Victoria,  chapter  36,  section  8  (a),  to  disentail  the 
estate.  As  the  heir  of  entail  in  possession,  she,  together 
with  the  three  next  entitled  (which  is  the  number 
required  by  that  section  of  the  Act),  proceeded,  by  a 
petition  to  the  Court  of  Session,  to  get  a  declaration 
and  proper  order,  whereby  the  entail  should  be  put  an 
end  to.  That  was  done,  and  it  was  quite  regular,  if 
she  was  the  heir  of  entail  in  possession,  and  those 
three  other  persons  were  the  three  next  in  succession, 
which  they  would  be  if  she,  being  properly  the  heir  in 

(a)  Lord  Rutherford's  Act. 
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possession,  had  duly  executed  the  deed  which  she  did 
KiftMRAt.     execute/ so  as  to  make  her  sister,  Mrs.  Utteraon,  and 
^•'^^SJJf*^'  her  posterity^  those  who  were  to  succeed  next  after 

her,  insieiul  of*  Mrs.  !&tartui  and  her  posterity. 

Those  1bein|^  the  instruments  which  had  been  exe- 
cuted, and  the  ti-aJisaiptioiis  which  nad  taken  place^ 
the  original  action  of  reduction  in  this  case  im 
raised  on  the  I^Vth  of  May  Ij&Sl  by  Mr.  Martin,  the 
eldest  son  of  the  eldest  sister^  Mrs.  Martin,  daimmg 


to  be  the  heir  entitled  imder  the   original  entail, 

a&^ing  that  neither, the  ^^ed  execuied  by  Coland 

Williabn  Kelso,  his  unde,  nor  thatj  executed  by  Hiss 

Eleonora  ^elso,  hjs  aunt,  liad  deprived  him  of  Im 

right;  and  upon  cer^in  ^pround^ Vhich  he  altered,  he 

prayetl  a  decree  of  reduction  of  the  d!eed  executed  by 

Colonel  William  Kelso,  oi^  the  decree  of  declarator 

immediately  following  his  death,  of  the  instrument  of 

sasine  thereupon,  of  the  deed  ma^e  \>y  Miss  Eleonoia 

Kelso  in  the  year  1849,  and  of  the  proceedings  wUdi 

were  taken  imder  the  Act  of  Tarliam.ent,  for  the 

purpose  of  disentailing  the  estate., 

Iliat  was 'the  original  action,      When  that  action 

came  on,  it  was  regularfy  proceeded  with,  and  there 

was  an  interlocutor  by  the  Lord  Ordinary^  which 

.  .  .       ■  ■  ■  f  ■ 

led  the  parties  tp  diiscover  that  there  was  one  pcnnt 

which  had  not  been  sufficiently  raised,  namely,  the 

question  whether  or  not  the  power  which  was  con- 

tained  in  the  settlement,  under  the  exception  to  alter 

the  course  of  succession,  where  otherwise  heirs  por- 

tioners  would  have  succeeded,  ex1«nded  to  tlfe  caae-of 

collateral  heirs  portioners,  or  only  to  daughters  strictly 

SO  called;   and  another  action  of  reduction  waJs'in- 

stituted  for  the  purpose    of  rai^ng  that  qutsbmi, 

whether  correctly  to  be  ca&ed  a  supplemehiial  alwoi 

cff  it  new  action,  I-do  tibt  i^hhdc^  ii  is  ]tecdssaiykt<all 

to  mquire. 
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Upon   those   two   actions  the   question  was   fully     ma»ti»«t4l. 
raised.     They  were  considered  separately  by  the  Court      K"-^©*^  al. 
of  Session,  and  the  Court  of  Session  eventually  came        ophuom. 
to  the  co^iclusion  that  the  Defender  was  altogether  to 
be  assoilzied,  for  that  there  had  been  valid  proceedings 
whereby  the  course  of  succession  had  been  validly 
altered ;  and  that  by  the  proceeding  in  the  Court  of 
Session  under  Lord  Rutherfurd  s  Act  the  entail  had 
been  effectually  barred. 

The  first  question  is,  as  to  the  construction  of 
this  exception  in  the  deed.  Does  that  exception 
extend  to  collateral  portioners,  or  only  to  lineal  (a) 
heirs  portioners  ?  The  language  is  this : — "  With  this 
exception,  that  it  shall  be  lawful  to  the  said  Captain 
John  Kelso,  and  the  other  descendants  of  liis  body  *' 
(that  is  to  say,  it  shall  be  lawful  for  Colonel  William 
Kelso),  "so  often  as  their  apparent  or  presumptive 
heirs  are  females  "(which  was  certainly  his  case,  for  the 
presumptive  or  apparent  heirs  were  his  four  sisters), 
"  so  far  to  alter  the  destination  of  succession  above 
written  as  to  settle  the  estate  upon  a  younger  daughter 
in  preference  to  an  elder  daughter,  or  to  pass  by  such 
daughters  altogether  and  settle  the  estate  upon  the 
presumptive  heir  male."  The '  question  is,  whether  or 
not  that  was  a  power  to  Colonel  William  Kelso  to 
settle  the  estate  when  his  presumptive  heirs  were  four 
heirs  portioners,  sisters,  or  whether  it  was  a  power 
confined  to  the  case  of  his  having  four  apparent  or 
expecting  heirs,  being  his  own  daughters  ? 

The  conclusion  at  which  I  have  arrived  is  that 
at  which  the  Court  of  Session  ultimately  arrived, 
namely,  that  the  meaning  was  that  this  power  w^  to 
extend  to  any  case  in  which  the  apparent  or  presum- 

(a)  That  is,  heirs  in  the  direct  line  of  descent.  A  lineal  heir  maj 
be  in  the  direct  or  in  the  collateral  line.  A  lineal  line  is  a  phrase 
not  of  clear  meaning. 

Q  Q 


CAasa  IS  Tsa,  BOOB  or 


i^aaeare  lihe  v«di  aied,  ind  be- 
to  wzaeik  tuae  woidi  wosld  a|ffy 
a{i|iAic&&  111  |Mianw|Hini  luiii  rf 
ifcTrTfiAMi  Kcfeo  were  feuaale^  and  dMRfai 
ther  caune  aiiieUT  vitiim  uk  cftse  m  vbiek  tlie  pom 


was  to  arise.    The  cxpvenkiD  afterradi^  ~90  fiv  to 

aker  the  destmatioo  dsuDeuBum,  abore  vntleftai  to 

scttk  Uie  cs^ic  ur^»i  a  yoon^er  danghter  in  ptiJut— 

toiui  elder  daa^Lier."  I  think  mj  well  be  taken  to 

mean,  and  uogtii  to  be  taken  u>  moan,  tliat  wkeneiv 

the  heiis  portioDezs  are  femilew  the  pover  to  alter  tk 

sectlement  is  toopeiate  bv  giving  prefievoioe  to  oie  of 

those  bciis  female  over  the  othecs^  those  heba  Smb 

not  being  ix>eon«ctly desoribed  bjthe  tenn  ^das^ta^" 

it  beingobrioosthat  if  theyare  beiiBportionflnSBiab 

they  most  be  dan^tcn  of  somebody.    The  i  mnaini 

is.  not   to    settle  it  in  Ctvonr  of  kia  danghtflf  ct 

dai^teraLbut  in  &Toar  of  *' a  daughter  or  dan^itflDL* 

Itsarsthatheistobeatlibeitvfio  to  settle  it  vfaenever 

the  presomptiTe  heirs  are  femalffli    Therefiove  I  think 

the  Court  of  Session  were  perfectly  right  in  oonuBg 

to  the  oondosicm  wkidi  they  did  arriTe  at^  though  not 

nnanimoosly,  that  there  vas  a  power  of  ^U^yring  tk 

destination  in  the  mode  pointed  out  by  the  origbal 

deed  in  &Tom*  of  sisters^  as  weO  as  in  fitToor  of  liaod 

descendants,  being  daoghter& 

That  being  so,  the  next  qnestioii  is,  whai  was  ih 
power  that  was  conferred  by  this  exception  ?  It  m 
signed  that  it  was  only  to  give  a  life  intetesi  to  Ha 
daughter  or  sisto-  who  shoold  be  {Nr^ened.  The  ex- 
pression is,  ^  and  may  settle  theestate  npon  a  you^ 
daughter  in  preferenoe  to  an  elder  danghtar,  or  psM  hj 
such  daughters  altogether,  and  settle  the  estate  19011 
the  presumptive  heir  male.''  It  is  a  power  so  ftr  to 
alter  the  destination  as  to  settle  the  estate  upon  tt» 
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younger  in  preference  to  the  elder.  Now  it  is  said  BfAiTiiiMAt. 
that  that  only  means  to  settle  it  for  the  life  of  the  ^*'^^^' 
sister  or  daughter  ;  and  that,  subject  to  the  life  of  the  ^^^SSS^"^' 
sister  or  daughter  (as  the  case  might  be),  the  estate 
was  to  go  just  as  it  would  have  gone  if  no  such  altera*- 
tion  had  been  made.  I  cannot  come  to  that  conclusion. 
Upon  this  point  all  the  Judges  of  the  Court  below 
were  unanimous  in  theii*  opinion ;  and  I  cannot  con- 
ceive that  it  could  be  a  reasonable  construction  that 
power  should  be  given  to  settle  the  estate  upon  a 
daughter,  meaning  that  the  daughter  upon  whom  it 
was  settled  was  to  take  a  different  interest  from  the 
daughter  in  whose  place  she  came.  The  obvious 
meaning  was,  to  give  to  the  pei-son  who  should  be 
heir  in  possession  the  power,  when  one  of  several  heirs 
portioners  (the  eldest,  if  there  were  only  sisters)  would, 
if  he  were  passive,  succeed,  of  saying  that  one  of  the 
other  heirs  portioners  should  be  the  party  to  succeed, 
instead  of  the  heir  portioner  to  whom  the  original 
destination  woiild  carry  it.  I  think  there  is  no  manner 
of  doubt  that  when  the  expression  is  that  he  ia  to  be 
at  liberty  to  settle  it  upon  a  younger  daughter,  the 
meaning  is,  that  he  may  settle  it  upon  a  younger 
daughter  with  all  the  incidents  that  would  have 
attached  to  the  estate  in  the  hands  of  the  daughter 
originally  entitled,  if  no  alteration  of  the  destination 
had  been  made. 

The  next  question,  ai)d  perhaps  the  most  important 
<](uesti6n,  is  this,  Did  the  power  arise  when  the  heirs 
ir^e  females,  at  the  time  that  the  alteration  in  the 
de&tiniition  was  made  by  the  heir  in  tall  in  possession, 
or  was  it  only  to  arise  in  case  the  heirs  were  females 
at' the  time  when  the  succession  opened  ?  Now,  upon 
that  point  there  was  a  difference  of  opinion  amongst 
the  Judges  below ;  and  undoubtedly  a  very  able 
^nion  'Was  giv^i  by  one  of  the  Judges  in  the  Court 

*   <JQ  2 
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of  the  o::i.strioti>a  that  a  r'artv  to  l-^  entitled  to  late 
(te  l-5neS^  of  tLe  power  exercised  by  that  exoepnon 
mast  be  one  of  several  heirs  f^niile,  tSc  heirs  \j^ 
all  females  at  the  time  that  the  sncceisnoa  openei 
Mr  Lords.  I  cannot  come  to  that  conchiaon,  aHhoagh 
I  conies?  I  have  had,  apon  that  p^rt  of  the  case,  some 
doubt.  I  think  this  'was  a  {'Ower  which  could  not  \xn 
been  meant  to  be  given  to  be  exercised  capriciooslj. 
The  meaning  must  have  been  that  the  heit'  in  tail  in 
p.:-5ses?ion  should  exercise  his  best  jodinnent  bysaviiig 
upr»n  which  of  the  sevi^ral  heirs  port ionert?  it  was  niosl 
eTpp*lieiit  thai  the  e*tate  should  devolve.  And  that 
trotili}  be  entirelv  defeated  if  the  act  tras  liable  to 
c»jme  to  nought  I  y  the  accideht  of  the  person  in  iriwfle 
fhvour  !.e  <h«uM  attempt  to  make  tiie:$ettlement  being 
defeate*!  by  one  of  the  co-heires*^,  the  elder  portioner 
dvin::  and  leavin:::  h  ion  to  succeed,  after  he  had  ihade 
his  >ettlement  altering  the  destmRtion.  -  There  is 
nothini:  in  tbe  langcnge  which  ]>oints  at  all  of  neeeddhr 
to  any  such  construction ;  and  I  think  I  se^  thie  greatest 
possible  isconvenience  in  adoptingit  Tlie  language  is 
quite  plain,  ^  thht  it  ^^liall  he  lawful  io  the  said  Captain 
John  Kelso,  and  the  other  descendants  of  his  body,  so 
often  as  their  apparoit  or  presumptive  heirs  aitiemala^ 
so  far  to  alter  the  destination  of  suco^saiba  abm 
written  ss  to  settle  the  estate  upcm  B'3-oungi^rdaii^ter 
in  preference  to  an  elder  daughter/'  "fiiitfforifcese 
ends  to  grant- such  deed  or  dee^ls  assbatH  becompetoil 
of  the' law,  in  the  same  manner  as 'an  nn^mited  pro- 
prietor might  do."  I  {hink  the  clear  iheahing  of  thit 
was,  that  when  he  had  only  daughters  or  teiaterevko 
were  to  succeed,  he  might  say  that  rt  steidd  go  to  tfce 
yotmger instead  of  the  elder  sister,  in  thesiuiiewqr 
as  the  proprietor  in  fee  simple  itrighi  have  Ao^ ;  aad 
that  no  subsequent  altervlidil  of  tiil)«eiieira  p^rtiofien 
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that  might  take  plfNce  aft^r  he  had  s<j)^  dp^?  ^9^-4  |^^Y,9     mar»»'»  «t  au 
any  effect  ...      ..  i ,       ,  / . .  ,  ^         i!  •♦        t^^^al. 

The  qviestion,  J  ftpprehe^idj, ,  i^  not^  |ep)t>a^if?^.d .  hjy  c^nAm. 
the  cousicjfrt^t^pn.  pressed:  in  the  arg^mpjit,  paija^ly, 
that  this  Q<?|i)^t^i:]i^tio^fjvvg]a;\4  tpx^^tpi^e^ifat  tjhe.^t^ 
because  the,  p^?©  exjep^tjj^g,  t^e  de^.  jpjgUfi,  ,|up^ 
have  a  ,sou,;pr,  d^ygbtf^r^r^y;|^Q,,iwuld..J)e.  1[he.p|^,9p^ 
coming  in  ?,ccQr(iiftg,  to.,th^  p^ript  lip^.of  .ej^^^il  ,!f^\ 
is  very  true,  but  in.wcha  Q^e,y9ju,w^ntn9.r^/^o»..p.Jj 
all,  because  ,  m  .t^at  Cftse ,  t*ei^  ab,  ,m>  m'^^i  ShX^y ,  ^ 
the  po^erj.pflly  ji^.iSQ^^.JiP  fl^tep.tfc^.fips^mftti^ou.^^^ 
8Ucce^io;i ;  a^.  jijp . ; «?.t<lJe  ^  the  [  ^e^p^\^  ,ftpop  ,  ft ,  ,yff^^ef?f 
daughtipr  in  p;]pf^rpnc^ ,  .toj  jm  r^^  ^<^ugh,^r, ,  i^Rd  .op.^ 

to  alter.th^  §UQC|^si9ft  ^  ^>\9^^^^h}^im>f^W9M^S^ 
daughter .  i»L.  .ppefe^-eaqe, ,  to .  ftbp  Ijjeira  pw^,  ipjf ^  }i^,  9,)^jf 
body,  <?F .  )Lh€|  ^eir^.  ge^if ^^  pf  Jija  x]jifsru  ^q^y i.  If  hj^  h^xj 
heirs  of  .hip. pwrn„bpdy,.  i^9i  d^ub(t,;^^iq  .wJt^Je,;^9.^1<^  ;j^ 
to  the.grQ]*n4viiioft..by;;reapop.  qf .ji^y.  ;ri^qe^ityj  ^o^ 
considering  ijhe  qjijuastjepn,  .whetUesq  the  lie^rj^ -vf^e.h^iip 
portimer^  atj  .tUe  ,iiime,qf  )b|^e,deatJi,  pji;  [at .  th^  .p^^  of 
the  ,^ttlepfieAt  ;i  lTOtf:t?<Wfi€i  ,t^  .pPi^^S.,u(t.ftH^,pa^ 
woul4jiQthaTecQnieiMfQ;oi^  .ij,  ..„, 

Thj^n  it;  wftft  saidi-T^thia  opight  :npt,it©  haffp  ,]>9^u 
done  m  ifc  T^^  dope,,  by  a  dejedj  opeiSE^tpjg.  iDji^^ft^jr, 
but  ^y ; .  by  a.  1  n^ort^,  ^  cdwA .  dfeed ;,.  ^Jj  tl^iulf  tji^,  j  w 
nothing, iu  that  objection,  ^.^h^  d^  efwvit^  by^^iss 
'Eleomj^  K^teo,  thopgh  not  •  a  rr^^ip\  ^vsd  de^ic}^  t  y{^ 
a  d^e<i  istffiqtly  oalcplali^d  ntoi  ca^^  }^V>u  ^ffipct.thje 
proviifi^oaaor  !bb?i  ifttjeiitiw  pf  ithft.  qrigiijj^.fietiyjor^.^ 
it, .  FP3  i  ,1^ ,  ;4wl,  f  whQi^lo^ ,  j«hB,  Vj^ing.  .heif,  f  p^^t^  iff. 
poBpeBsipTb  :ly.  virtue  .ofi^m  i^r^men^i  tl^ftt  i  .W,  tl}^ 
execuliedby.  he^  .brpther^iwakjefliithip  (Wtp-A©  ,8^  jj^- 
ti^U^  tp,  1|^,  aflid  :i|h^ . ln^iw  o^  l^Ti  >t>o#,i JW*.  &P  itjUjrpVJfl 
;iY,hetbj^y;.it,'yra^  9,  frtforik  ^u^^  A^\,QXAx^^f('nf^f 
vivpsy^^  onlji  (ffl|i^Uuiie|i(rfiiw  Rf  M^,]v^.p^w3 
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maetiwrtal.     Tlie  form  of  the  deed  appeal's  tome  to  be  perfectly 

Keworr al.     uiiiiiiportiint ;  the  substance  was,  that  it  was  to  con- 

opmiom.  \       tinuc  to  her  and  the  heirs  of  her  body  if  she  had  heirs 

of  her  body,  but  if  she  had  not,  then  there  was  the 

power  of  substituting    the    younger  sister   for  the 

elder. 

The  only  remaining  question,  which  was  strongly 
argued  upon  at  the  bar,  was  a  question  upon  Lord 
Rutherford's  Act.  I  cannot  have  the  least  doubt  that 
the  meaning  of  the  Act  was,  that  whenever  there  was 
an  heir  of  entail  in  possession,  and  that  heir  of  entail 
had,  with  the  concurrence  of  the  three  persons  next 
entitled  to  succeed, — I  km  speaking  of  old  entails,  with 
regard  to  new  entails  it  is  different  ;^— but  with  respect 
to  old  entails,  if  there  was  an  heir  of  entail  in  posses- 
sion, and  there  were  thi*ee  olh^r  persons  who,  rdms  mc, 
stantibus,  would  be  the  persons  next  entitled  to  succeed, 
and  they  concurred  in  taking  projier  proceedings  in 
the  case,  the  entail  would  be  barred,  just  ns  it  might 
have  been  by  a  recovery  in  this  country,  or  now  by 
the  sitnpler  mode  that  prevails  under  the  recent  Act 
of  Parliament  (a).  That  was  done,-  and  the  circum- 
stance that  afterwards  other  persons  may  come  in  esse, 
whose  rights  as  heirs  of  entail  would  over  ride  theirs, 
is  unimportant.  The  object  of  the  Statote  evidently 
was  that  the  heir  of  entail  in  possession,  with  the  con- 
currence of  those  who  at  the  time  are  the  heirs  of 
entiiil,  so  to  say,  in  expectancy,  may  have  the  power  of 
putting  an  end  to  the  entaU,  the  inability  to  do  which, 
as  we  well  know,  hsul  been  such  a  Bcandai  upon  the 
LaAv  of  Scotland  for  a  very  long  time,  and  which  this 
Act  of  Parliament  was  inti*oduced  to  remedy;  aiMito 
hold  that  this  I'emedy  would  not  apply  to  sueha^aee, 
because  other  persons  having  new  rights  naigki  eope 


•  f 
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into  esse  afterwards,  would  be  entirely  to  defeat  the    mabtimwh.. 
object  of  that  Act.  *^*^  ^'" 

Upon  the  whole,  therefore,  my  Lords,  the  opinion        itv^nhm. 
at  which  I  have  arrived  is,  that  the  interlocutors  of 
the  Court  below  were  entirely  correct,  and  therefore  the 
course  I  shall  take  is  to  move  your  Lordships  that 
the  Appeal  be  dismissed. 


Lord  Wensletdale  :  wJl^^'t 

My  Lords,  I  entirely  concur  in  the  opinion  which        *'»»^*~- 
has  just  been  given  by  my  noble  and  learned  friend. 

The  first  Appeal  in  these  cases  is  from  the  judgment 
of  the  Court  of  Session,  on  the  supplemental  summons 
of  reduction  of  the  deed  of  settlement  made  the 
4th  April  1837,  by  Colonel  William  Kelso;  and  the 
question  is,  whether  that  settlement  was  authorized 
by  the  deed  of  entail  granted  by  Mrs.  Mary  Mc  Gill 
or  Kelso,  on  the  27th  day  of  April  1764. 

Tliat  deed  entailed  the  lands  of  Dankeith  to  herself 
and  her  assigns ;  whom  failing,  to  Captain  John  Kelso, 
and  the  heirs  of  his  body ;  whom  fftiling,  to  other 
heirs  of  entail  therein  specified ;  it  being  declared  that 
the  eldest  heir  female  and  the  descendants  of  her 
body,  so  often  as  the  succession  shall  devolve  upon 
heirs  female  or  their  descendants,  excluding  all  other 
heirs-portioners,  and  succeeding  always  without  di- 
vision, throughout  the  whole  course  of  succession. 
Then  there  is  a  provision,  that  it  shall  be  lawftd  to 
the  said  Captain  John  Kelso  and  the  other  descend- 
ants of  his  body,  so  oft^en  as  their  apparent  or  pre- 
sumptive heirs  are  females,  so  far  to  alter  the  destina- 
sion  of  succession  above  written,  as  to  settle  the  estate 
upon  a  younger  daughter,  i/n  preference  to  an  elder 
da/ugldeTy  or  to  pass  by  such  daughters  altogether,  and 
settle  the  estate  upon  the  presumptive  heir  male 
descended  of  the  body  of  the  said  Captain  John  Kelso ; 
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and  for  these  ends,  to  grant  such  deed  or  deeds  as 
sliall  be  competent  of  the  law,  in  the  same  manner  as 
an  unlimited  projirietor  might  do :  provided,  never- 
theless, that  with  respect  to  the  whole  other  heirs  of 
tailzie,  the  prohibitions  to  alter  the  course  of  succession 
shall  have  their  full  force  and  effect. 

Colonel  William  Kelso  was  a  descendant  of  the  body 
of  Captain  John  Kelso,  and  was  his  heir  of  entail  in 
possession  of  the  estate ;  and  when  he  made  the  settle- 
ment which  is  in  question  on  this  supplemental  sum- 
mons, he  had  no  issue.  His  presumptive  heirs  were  his 
sisters,  namely,  Mrs.  Martin  (the  Pursuer's  mother 
the  eldest)  Margaret  Kelso,  Mary  Susanna  Utterson, 
and  Eleonora  Kelso,  who  all,  except  Mra  Martin,  sur- 
vived him.  He  on  the  4th  April  1837,  proceeding 
on  the  powers  of  alteration  contained  in  the  original 
deed  of  entail,  executed  a  deed  of  that  date,  by  which 
he  called  his  sister,  Eleonora  Kelso,  and  the  heirs  of  her 
body,  first  to  the  succession  of  the  estate  of  DankeRh, 
failing  heirs  of  his  own  body. 

Then  there  is  a  clause  in  that  deed :  "  If  it  should 
be  held  that  I  am  not  entitled,  under  the  power  granted 
by  the  said  deed  of  entail,  to  call  the  heirs  of  the  body 
of  the  said  Miss  Eleonora  Kelso  to  succeed  after  herself, 
and  before  the  other  heirs  whatsoever  of  the  said  Cap- 
tain John  Kelso,  then  and  in  that  case,  I  declare  that 
this  deed  shall  tjike  effect  to  the  extent  only  of  calling 
the  said  Miss  Eleonora  Kelso  herself  to  succeed  me  in 
the  said  estate,  in  preference  to  her  sisters  and  their 
children  ;  and  in  that  case  also  I  recal  and  annul  the 
destination  before  written,  in  so  far  as  it  calls  the  heirs 
of  the  body  of  the  said  Miss  Eleanora  Kelso  imme- 
diately after  herself." 

Two  questions  arise  upon  that  deed  in  the  supple- 
mental summons ;  the  first  and  most  important  v^ 
Whether  the  power  to  alter  applies  to  a  case  where 


opinum. 


CASES   IN   THE-  HOUSE   OF  /JLORD&i  >  571 

the  apparent,  or  pre8Uinptive>  heirs  female^  ate  other    mabtihbtal. 
than  daughters  of  the  heir  of  leatail  in> possession?  tbei-     «**^**" 

Lord 

second,  Whether  the  clause  >empoi?v«rsM^  ^ttbstitution     ^^'^i^' 
of  the  younger  sister,  and  theheirs:  of rbertbisdy^'ftKr'* 
the  elder,  and  the  heirs*  of-hier  body -;  ot  is  cpnftnedNto 
the  substitution  of  th^  jioungeir  sistier  lonly^foarl  the: 
elder?       ■    .'•■'.    -.i    .  -•   .■    •    .A    .t  =■"//■  .,i.   .. 

The  first  question  depeicKli^.npon.th^  con  ^ruction  o£ 
the  clause  in  question;  there  wosr  mucht  arguiB«it 
whether  it  was  to  be  construed  •strictly^:  aa  diaiises  are 
to  be  construed  "which  -  in^po^^  fetiter8,"iO]^Mlibei*{dly, 
because  relaxing  them;  'and  re8i6riBg(  the v dominion  to 
a  certain  extent,  over  th^  estate/I  i  •'.::.  i.l/     t^j.;. 

I  must  own  that  I  think  thatoihv/any'Biodd  x>f 
construing  the  datise^  rtbe  words'are  sufficientlj<  clear. 
The  power  arises*  whenev^er  thei  heirs  presumptive  or 
apparent^  happen  to  :be<  fdmftle&  '.  If  the^intentioti  had 
been  to  confine  the  powen  of  select&ngv'to  the  icase  of 
a  father  witib  several  daughter^  tbe^eed  would]  have 
so  expressed  it.  But  the  tentmsi  ore  very  ^^pUcit,  ihaib 
whenever  the  presuiDpidve  Iieiisitfre'fmialeB^'be  they 
sisters^  nieces^  or  daughibers^'  the  power  ist  to'  <bbi  given^ 
The  words  ''  a  daughter,?-  whiah  fol]aw,iarenot  enot^fa 
to  restrict  the.  use  of  the  word  ^.  heirs  SmaU,'^  and  o6n^ 
fine  it  to  the  case  of  daxightera  '<K>ib<hadTbeeil' >^Ai«< 
daughter"  it  might  haviei^belen'  uirg€td,.thia4/V)he!ute  'of 
these  terms  restneted  ajid  limited  the  prior*  ^ppession 
<<  heirs  female,-'  and  eonfinedtifa'  to*  ^^beiri  leniU^ibeing 
daughters/' vBut-thegenjend' term -f^ A  daughter,'?  which  - 
is  applicable  i  to  !all'ifdmale6,doea*'nbt  qusflify  thepre* 
viou6'.de8crip4ion  atalli ---        .\.n-:.,:  .'.';.■.....•,:.:.-.,• 

The:  seeood  jquestioik  wpthi  the  coiistnicti6n  of 'thiik 
clause  may,  I  think,  be  easily  answt^red.  '  ^1%^  power 
to  setftle  the  estate^  4nd  :to  sulpstikite  the  youBger  ibr 
tbedder;  eJlearlyauthoDizea-tbe  placing  the  ijfOttnger  in 
tfa&lih^v'^^tmmBfttii^  iedd»r;ieo«4hat^b€|  rights. sfio- 
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cession  might  go  to  the  heirs  of  her  body,  as  it  would 
have  gone  to  those  of  the  elder,  if  she  had  taken  it  in 
the  prescribed  order  of  succession. 

I  am  therefore  of  opinion  that  Colonel  William 
Kelso  was  authorized  by  the  clause  in  the  deed  of 
entail  to  prefer  one  of  his  sisters,  and  the  beirs  of  her 
body,  to  the  others. 

Was  the  deed,  which  was  inter  vivoB  and  not 
mortis  cauad^  an  improper  form  of  executing  this 
power?  I  think  it  was  not  There  is  nothing  in 
the  power  so  to  limit  it.  At  tiie  time  when  next 
presumptive  heirs  are  females,  and  it  is,  therefore, 
probable  that  the  succeflsicm  would  devolTe  on  the 
eldest,  then  the  power  of  selection  is  to  be  executed, 
without  waiting  for  the  last  moment  of  the  life  of 
the  donee  of  the  power ;  and  it  may  be  executed  by 
him,  by  any  competent  deed,  in  the  same  manner  as 
an  unlimited  proprietor  might  execute  it.  It  may 
clearly  be  done,  therefore,  by  a  deed  irvter  viooB, 
But  it  is  true  that  the  deed  will  not  take  its  effect 
upon  the  succession,  until  tiie  succession  opens,  and 
if  then  it  turns  out,  that  there  is  an  heir  prior  in  the 
order  of  entail  to  those  who  were  apparent  femak 
heirs  at  the  time  of  the  execution  of  the  power,  it  is 
wholly  inoperative.  Thcat  heir  is  not  displaced,  for  as 
to  every  other  heir  of  tailzie  than  the  females,  the 
prohibitions  to  alter  the  course  of  succession  have 
their  full  effect.  Therefore,  if  Colonel  William  Eeko 
had  issue  who  would  be  prior  in  the  course  of  succes- 
sion to  his  sisters,  the  deed  would  be  inoperative 
altogether.  His  power  authorizes  him  to  regulate 
prospectively,  the  succession  among  heirs  female  when 
it  devolves  upon  them,  or  to  substitute  a  presumptive 
heir  male  of  the  body  of  Captain  Kelso  for  them,  bnt 
he  has  not  a  power  finally  to  dispose  of  the  estate, 
and  to  supersede  those  who  are  prior  in  the  <»der  of 
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entail.  Whether  Colonel  William  Kelso  had  disposed 
of  the  estate  as  he  has  done,  failing  heirs  of  his  own 
body  or  not,  would  make  no  difference.  He  has  no 
power  to  extinguish  their  rights. 

I  am  of  opinion,  therefore,  that  the  deed  of  the 
4th  of  April  1 837  was  a  legal  and  valid  deed,  and 
cannot  be  reduced. 

The  second  question,  which  is  the  subject  of  the 
second  appeal,  is,  what  is  the  effect  of  the  deed  of 
disposition,  by  Miss  Eleonora  Kelso,  of  the  1 4th  April 
1849?  Is  this  subject  to  objection  upon  any  of  the 
grounds  alleged  ? 

There  are  three  objections  urged  against  it.  First, 
that  Miss  Eleonora  Kelso,  being  entitled  only  by  the 
exercise  of  the  power  of  Colonel  William  Kelso,  and 
not  by  the  original  entail,  as  a  descendant  of  the 
body  of  Captain  John  Kelso,  could  not  herself  exercise 
the  reserved  power  when  her  presumptive  heirs  were 
females.  This  objection  cannot  prevail  It  is  clear 
that  she  was  a  descendant  of  the  body  of  Captain 
John  Kelso,  and  entitled  by  virtue  of  the  tailzie  to 
the  estate,  according  to  its  provisions,  including  the 
provisions  to  alter.  This  objection,  indeed,  was  not 
much  pressed. 

Second,  that  this  deed  being  inter  vivos,  and  not 
Tnortis  Cfiusdy  waa  void.  That  objection  has  already 
been  answered. 

The  third  objection  was,  that  in  substance  there 
was  an  implied  condition,  that  the  succession  should 
be  in  the  same  or  a  similar  state  when  it  opened,  as  it 
was  when  the  deed  was  executed.  At  t])at  time  it 
w^as  necessary  that  there  should  be  two  or  more  pre- 
sumptive heirs  female,  in  order  to  the  due  execution  of 
the  power;  and  it  was  contended  tliat  there  ought 
equally  to  be  two  or  more,  when  the  succession  opened, 
in  order  to  give  it  eflFect  At  the  death  of  Miss 
Eleonora  Kelso  there  were  not  three  sisters  surviving. 
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The  elder  was  dead,  leaTin^  a  son,  and  he  was  heir  in 
tail,  and  would  be  entitled  at  that  time  as  there  were 
no  heirs  female,  and  the  power  therefore  could  not 
have  ih^n  been  execated.  I  oertainly  have  felt  the 
same  doubt  upjo  this  point  which  has  embarraaied 
some  of  the  Judges  of  the  Court  of  Session,  and  am  not 
entirely  free  &i>m  it  at  this  moment  [a).  But  I  think, 
we  ought  to  oonstrae  the  words  of  the  power  accord- 
ing to  their  oidinaiy  and  giammatical  sense,  in  obe- 
dience to  the  rule  now«  I  beliere,  universally  adopted 
in  Westminster  HalL  and  to  gi^'e  them  fidl  effect^ 
unless  that  construction  would  lead  to  some  absurdity 
or  inoc«nsistency  with  the  meaning  of  the  instrument 
to  be  ccdkcted  from  eveiy  p^rt  of  it,  and  such  evidence 
of  surrounding  t^s  as  is  admissible  for  the  purpose  of 
putting  the  Court  in  the  situation  of  the  framer  of 
the  instrumenL  Adopting  this  oooise,  I  say  tiiat  a 
condition  which  is  clearly  not  expressed,  ought  not  to 
be  imfdied,  viz^  the  condition  that  more  than  one 
female  heir  should  exist  not  onlv  at  the  time  of  the 
execution  of  the  deed,  but  alao  at  the  time  of  the 
death  of  the  person  executing  the  power.  Aooording 
to  the  sound  rule  of  construction,  I  think  I  have  no 
right  to  imply  soch  a  condition. 

The  dau^  in  the  original  deed  of  entail  is  pofecUy 
reasonable  without  it.  It  gives  a  prcBcnt  right  to 
make  a  change  which  shall  regulate  future  succession 
^adopting  the  language  of  the  Lord  Justice  Clert^) 
and  is  in  itself  a  pi^esent  act,  final,  and  not  dependent 
on  the  state  of  things  aS  the  time  of  the  death  of  the 
grantee :  save  always  that  there  is  no  power  in  the 
grantee  to  displace  any  heirs  entitkd  in  priority  to 


«  In  c^.XTse  of  the  irpx3«n  Lord  Wens3nrdBk  said,  "  Suppose 
the  dcoe«  cf  zhf  j^^mrr.  after  executing  the  deed. bad  teo  duldren: 
w^i  tber  bf  diKnbmscd  * '  The  Loard  CtoacsQar  vked,  ^  If 
Coknel  Ke^w  had  a  aoa.  wold  the  afyoiutmcBt  beootne  inopen- 
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the  lieii*s  female,  for  that  would  be  to  alter  the  succes-  ma»tin  et  al. 
sion  of  the  other  heirs  of  tailzie,  which  id  expressly  KiLtorr al. 
forbidden.  nrntiJdaif's 

I  therefore  concur  in  advising  your  Lordships  to 
affirm  the  judgment  of  the  Coutt  below.  And  I  en- 
tirely agree  with  my  noble  and  learned-  trifeiid  as  to 
the  effect  of  Lord  Rutherftird's  Act. 

Mr.  RoU :  Will  your  Lordships  allow  me,  upon  the 
question  of  costs,  to  recal  the  attention  of  the  House 
to  this  circumstance,  that  upon  one  or  other  of  the 
points  we  raised  we  liad  font  of  the  five  Judges  in  the 
Coiu't  below  with  us,  Lord  GoGkbuvn  being  the  only 
Judge  who  was  against  us. .  And  if  the  form  had  been 
strictly  pursued  we  ought  in  reality  to  liave  been 
Respondents  ratlier  than  Appellanta.  In  fact,  we 
have  assisted  the  Respondents  in-  getting  a  good  title. 
It  can  hardly  be  said  that  upon  such  a  decision  as 
that,  the  title  would  Iwive  been  a  very  satisfactory 
title  witliout  the  decision  of  tliis  House.  I  submit, 
therefore,  tliat  we  should  be  free  from  costs. 

Mr.  Attorney^eneixil :  My  Lords^  we  did  not  de- 
sire these  proceedings  in  order  to  get  a  good  title ;  and 
as  for  the  judgment,  all  the  learned  Judges  were 
against  then),  though  for  different  reasona .  You  do 
not  scan  the  reasons  which  are  given  for  a  judgment. 
Your  Lordships  will  not  in  this  manner  deal  with  the 
costs  of  an  Appeal,  when ;  the  decree  of  the  Court 
below  is  affirmed. 

The  Lord  Cluincellor :  I  think  the  losing  party  must 
pay  the  costs. 

Lord  Wensleydale  :  It  must  be  so,  I  think. 

Interlocutors  affirmed y  with  coats, 

GUiHAME,  WeEMS,  AXD  GrAHAME — RiCHARDSON, 

LoCH,  AND  McLaUMN. 
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DEBATE 


ON 


THE    INQUIRY 


INTO 


THE  APPELLATE  JURISDICTION 


OF    THE 


HIGH  COURT  OF  PARLIAMENT. 

On  the  28th  February  1856. 


Tlie  Earl  of  Derby  : 

My  Lords,  I  am  quite  aware  that  I  should  be  open  ^'^'^C^!^** 
to  the  charge  of  the  most  unpardonable  presumption, 
if  it  were  to  be  supposed  for  a  single  moment  that  the 
motion  which  I  am  about  to  submit  to. your  Lord- 
ships could,  in  the  least  degree,  interfere  with  or  pre- 
judice that  of  which  notice  has  been  given  for  some 
future  day  by  my  noble  and  learned  friend  behind 
me  (a),  and  still  more  so,  if  it  could  be  imagined  for 
a  moment  that,  in  bringing  forward  this  question,  I 
was  seeking  to  take  out  of  the  hands  of  my  noble  and 
learned  friend  a  subject  upon  which,  I  need  not  say, 
his  authority  must  be  immeasurably  sui)erior  to  mine; 
but  upon  which  I  hesitate  not  to  say,  with  deference 
to  other  noble  and  learned  Lords  in  this  House,  there 

{a)  Lord  Lyndhurst.  His  Lordship  had,  on  the  25th  Febniarj 
1856,  given  notice  as  follows :— "  My  I^rds,  I  beg  to  give  notice, 
lliat  in  the  course  of  a  few  days  I  shall  call  your  Lordships'  atten- 
tion (unless  some  other  Peer  should  make  a  motion  on  the  subject) 
to  the  state  of  the  judicature  of  this  House,  with  a  view  of  applying 
a  suitable  remedy."    (Cheers.) 
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^"^'jS^^ST*^  '  is  no  man  who  can  speak  with  the  same  authority  and 
with  the  same  weight  and  influence  as  he  can.  But  I 
really  hope  that  the  Committee  for  which  I  am  about 
to  move,  if  it  be  agreed  to,  as  I  imagine  it  will  be,  so 
far  fix)m  superseding,  will  rather  pave  the  way  for  and 
facilitate  the  motion  which  my  noble  and  learned 
friend  may  make,  and  I  think  that  he  will  move  any 
resolutions  which  it  may  be  expedient  to  moye  with 
greater  advantage  after  the  subject  shall  have  been 
discussed,  than  he  could  do  at  this  moment 

My  Lords,  as  I  understand  that  opposition  is  not 
likely  to  be  made  to  this  motion,  beyond  tiie  addition 
of  certain  words  proposed  to  be  added  by  my  noble 
friend  the  President  of  the  Council,  and  which  do  not 
appear  to  l>e  foreign  to  the  subject  matter  of  the 
inquiry^  I  shall  not  be  under  the  necessity  of  troubling 
your  Lordsliips  at  any  great  length ;  but  I  hope,  in 
moving  for  this  Committee,  you  will  permit  me,  as 
shortly  as  I  can,  to  lay  before  your  Lordships  some  of 
the  views  which  I  entertivin  upon  the  neoessifey  of 
dealing  with  this  important  question. 

My  Lords,  with  regard  to  the  appellate  jurisdiction 
of  your  Lordships'  House,  I  imagine  it  to  have  been 
from  the  earliest  time  a  jurisdiction  inherent  in  the 
Great  Council  of  the  Realm,  and  that  from  the  period 
when  some  of  the  elements  gradually  fell  out  of  that 
Great  Coimeil,  and  held  their  deliberations  in  another 
place,  and  under  other  authority,  the  jurisdictioD 
originally  vested  in  the  Great  Council  remained  in 
that  portion  of  the  body  which  was  at  all  times  the 
most  important,  namely,  in  those  who  now  oonstitote 
your  Lordships'  House,  I  am  speaking  now,  of  course, 
with  regard  to  jurisdiction  in  matters  of  law.  With 
regard  to  the  jurisdiction  in  cases  of  equity,  the  origin 
of  which  dates  frx)m  comparatively  modem  times,  this 
House  has  invariably  exercised  that  jurisdictipn  ever 
since  the  memorable  discussion  between  :IjoidOoke 
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, and, Lord  Chaouoellor  Elleamere,  and  from  ihai  time    snriqfDerbys 

Spetchm 

inhere  naa  never  be«n  a  doubt  of  tlie  jurisdiction  being 
inherent  in  this  House. 

My  Lords,  I  shall  rather  shook  some  of  your  Lord- 
ships by  saying  that,  highly  as  I  value  this  privilege, 
I  do  not  consider  its  maintesiance  to  be  so  absolutely 
essential,  as  some  noble  Lords  may  think,  to  the  fitting 
discharge  of  the  other  functions  of  your  Lordships.  I 
consider  it  undoubtedly  to  be  a  very  high  privilege, 
and  a  most  important  privilege,  and  as  r^ards  the 
legal  members  of  your  Lordships'  House,  it  undoubt- 
icdly  does  vest  in  them,  as  being  such  members,  a  very 
high  and  a  very  important  and  responsible  jurisdiction ; 
nod  even  with  regard  to  the  House  at  large,  I  am  not 
prepared  to  say,  though  substantially  the  authorit}'  is 
not  practically  vested  in  them,  that  the  apparent  sem- 
blance of  that  authority  is  not  in  itself  a  real  source  of 
poiver,  of  which  I  should  be  sorry  to  see  your  Lord- 
ships deprived  But  of  this  I  am  quite  certain,  that  if 
it  were  necessary  to  take  this  alternative  between  the 
maintenance  of  any  privilege  of  your  Lordships'  House, 
however  important  or  however  valuable,  and  on  the 
other  hand,  the  better  administration  of  justice,  there 
10  not  one  of  your  Lordships  who  would  hesitate  in 
regard  to  that  alternative,  and  say,  let  justice  be  fairly 
And  impartially  administered,  whatever  privileges  this 
House  may  be  compelled  to  forego  (a).  But  I  am  not 
.{»:epBred  to  think  that  it  is  necessary  so  to  abandon 
those .  privileges ;  and  in  all  the  observatioois  I  shall 
have  to  miake  to  yoiir  Lordships,  I  shall  proceed  upon 
the  assumption  that  it  is  desirable  to  maintain  the 
appellate  jurisdiction  in  the  House  of  Lords. 
' '  Jly  Lords,  I  may  be  permitted,  perhaps,  before  I  go 
further,  to  remind  your  Lordships,  that  from  the 
earliest  times,  not  only  the  Peers  of  the  Bealm,  but 

(a}  The  jnrisdiotion  is  a  duly  cast  on   the  Queen's  highest 
Court  of  Jistioe.    It  may  be  also  called  a  privilege. 
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^"^s%^'^'  the  Judges  of  the-  land;  and  t  ^thdrrhigli  fonctioiiariie^ 
w^t€i  sumintoed  =  hf  writ6  to  asaiB^  im  tke  idiacafidoli^ 
and  in  tli^  ddibevatuMOB  of  jrour  Lovdafaips  (0)^1  Wh^ 
pait  -  tlie)r4o<9k-  in  •  thoBe  dttwdaBiaiiB'  and  i  dc^ib!emtioil% 
wheth^  timt  ^arii  was  ooDfihiiBd  ftoithoBe^subjecte  vfaifilbt 
f^U  6Bp^^ly>wit^ft' their  d^nipitwincb^  or^lrere  sper 
cially^d^legwled'to  th^^bj^tiie'int^Di&tgrofftheiHoiia^; 
whetlier;  Nirith  i^gwrd' to  Uie  •  Idulbjeeta'  < into  ;i?irhidi  [  4bcor 
enti^red,  tfh^y  hkd  the:  fxrnmr  of*  delibediiioii  <  abd  4ii^ 
cassion  ^nl^,'  or  th^  power  of  detdrimiimg<  «nd  Totiiiig, 
fs,  i  i1)^Ilet><^>  ^  nititier  of  iidonod&idbie  >taic«rtmt^. 
But  that  that  {kilwei* '^i^aa  mpi«  resto^iotedf  at  all  eveDite 
m  lat^r  dnrys;  'I  think  may  be  t  iafely  iinfibned^  r  froiu;  the 
ilfkf^^b^'  iVhicih'  •  I  'am*  infotnued  i^iibsiste-  at  the  pcih 
ddiit '  *^^  'b^twien '  Vrits^  isMed  t  ik)  t  those*  of  t  the  J^Dodb 
who  ar^ '  PcJerr  of '  Parliament,   and  ymia  1  iafttied} .  ftp 

• 

the'  I^med-  Judg^^  who  > still i  vetaiii  the  pritilege 
of  hatitifg  Sivtitd  'of*  finkmmoiis  to  j&av"  £iordakip$' 
Hdiilaei  \-  iattd'  it  is  n  distinction'  whiohi  jfaiivery  im- 
porttititJ  The'Lord^  are  called  on  to-  atteind  f<wt  tike 
pui^os^'of  fess!8ting,advi«ingiand  determiiung.  ■  Tte 
Judg^fs^e  cbilled  ' ui>oyx= to  attend  ifcx^'tba  •prurposBidf 
adid^l^g  and  ii^^itig^  but  the  importiEnit?  Word  ^^deter- 
mlnihg "'  ift  outfitted'  in  the  writs  which  ire  •  utiued  to 
the  Judgek  "  Tfa^mfoif0»  >on  looking.to:tfliefoBiDieif  4^ 
-^mHai  I  Isliottld  tather '  infex*  thai,  in  eaatl^iiau^  the 
prad^ice'Was  the  eartife  is  the  praotice  of  modenv tinMV, 
nam^ly^  that  the  Judges  and  other  higk  ofBcen  were 
snmi^oned  to  adviae  and  assist^  although  they; had  not 
th^  power  of  Vbting  aofd  determining;  .  It  is  auffioieDt 
for  the  prelsent  to  day,  thAt  they  Itave  no*  po*eref 
defertninihg:- '  ' '    •    ■    ■  '•  ■  •    ;m.-'i.-     ..  ,■.-    •-■:h 

Theit,  ihy  Lordb;  h()w  is'  the  preset  'tribunals pnc- 
tically  constituted?  '  Td€Jmical}y'ii''k  supposed)  iiai 

(a)  iiiey  were  summoned  to' adWse  ftie  Sbvii^igft;'^"flbbis- 
ctim  super  (lictiy  hejcrbtiis  tkctattm'vki^  'ibfisilhM  4i6- 
pensuri." — See  Uale  on  the  House  of  Lords. 


^'Lioftee^ '  •  are  •  >hedrd;  •  aiDd  i  idecided ;  m  i  ijour  Ijppdsbips'  Eari  <(rDerby*$ 
Houses  fOiA  ii-  \a\owiBg  to  ihat/  fietioaiof.  Jawi  that  ja 
dhir6nnstance !  ocomrs^  which  toertuubly  hlus.bot:^  oiredit- 
abl^ '  sppeftrlaneey  aad  whioh^>  pwh6|)S)  <  tjkough .  iriiing 
^  itfiel^  it  i»  v^ryi  desirabb  to  avoidi  .  }  aUlude.tp,the 
ficHoii  that  tbei  •  whole  <  House  i  heam  an<jlj  J<^g^,  t^be 
cs^y  Kirhich :  rendeiB  necessary  tbei  preisenioe  4^[  smh .  a 
tmfa^b^bf  members  4xftiiet House 'Sai  according. to  the 
riilesoif  the.Houito,  iare  uecesaiary  to  fon^,,!^  quonju^, 
m^  ooDfiequently)  i£  one  or -iwo.  learned  Jjovii^.  ^iimo 
9ifa,'ai'iK*neces8aBy  that'theore  should  be  an  ^tt(Qndance 
ctf>  one  oritwo  toth^rs'  of  your  LoK^hipo^  in  :Q;r|[}e|',,,to 
niake  iup>  it  HouaeL  > .  It  is  /  perfi^tly  inot^mou^ ,  that 
-nme  6f  those- noble  iLords:ie(veit>iki«rikiiO£  int^c^e^g 
ftifiUe  jhdgmezit.of  the  House..  Jhe  Lpi^l /Ch^nceiUor 
•flutlBihe!  question  to  those  noble '  [iOrds^;  hq  movesi  the 
Lotids  io  agtee  tosuch  and  such  a^udgment,;.^jlj  prac- 
iAfMJjy  it  is(  naotorious^  tibat  tihosQ .  Peers.vtak^  i  W>  i  P^ 
int  the  judgnientf  and  itia  £Not  very  e?siU:»^dinfi^ji[, 
«bder >  stioh  •  oircumstajiiciea,  they  do ;  i^ot ,  affect t  ^Q  tgive 

ih^ir  attentioxi'  to  the  pjrooeediog8.ian<i.^Q.;plea4^S^ 
'in  cases  in  which  they  can  exereJ^.nO  sqrt.of  judgm^t 
wilfchre^erd'toitfaedeoisiou  tobe^JofOAoiuipi^  .Wjbeth^ 
•tSiere  may  beany  othev  XQodQ  of  ,(d|^«,Ung^  witl^,,<^his 
>^Ue»tiaii^  avcuiing^ithis.  evident  wp^Qpri^ty.p^  ippint 

>ofi  appearancey  ifi:a..t|Uestion  upp|:i<M^lijU^b  Jiinp.y  ji^X^ 
toisayaiwond'or rtw<>^1^efo?e<I  i^twdoii^.  , J^raq^qsJJ^ 
speaking;  any j)f  y oukr  Lordships  Lurho  ^tten,4  iupQn<  ,^)i^t 
<  oociuuon/  aite  ffather  i lik& :  tbe  i  lay  fig^Ties  •wl^icb'  ^*ei  i  j^- 
tarodtteed-ima  painter  a  stDidioi  Sw  tib^i  piu*IK>aQ  o|.^4i^ 
^iof  thefcomjdeteilesaof  :the  jndicial  itM^^y,p^dj,}fi 
this  case  certainly  they  do  not  perform.  fjli^i(^,.pfa^,|pf 
addingiany  igraoe.,  or  fmys  force. to  tlici.tqti^  i^a^n^  of 
Jtbo  piotuiTeiin  which  they -^wppoar  (c^),i,in  in/'   /lij  .li 

.{(/?)  This  }^pp  ^^cule.has  been  unsuccewfuh    7^^ 

11...   I      t'-     -l.-lioll        III]     ,U.      At    II      ■...>•  ■•     f.lJ,-(|M. 
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£«r/ jrDe»v  My  Lords,  before  we  come  to  consider  the  question 
of  the  remedy  to  be  devised,  if  any  remedy  is  required, 
for  the  defects  of  the  existing  tribunal,  I  tiiink  it  is 
necessary  to  consider  what  are  the  principal  objections 

according  to  a  scheme  suggested  by  the  lat«  Liord  Layerpoolf  in 
1820,  the  Chancellor,  Lord  Eldon,  concurring.  The  Peers  at 
large  evidently  had  not  their  attention  directed  to  this  anaoge- 
ment.  It  was  denounced  by  Lord  Brougham  id  the  first  year  of  kk 
Chancellorship  as  an  outrage  on  "  the  general  feeling  of  the  coia* 
munity."  {Times,  3rd  Sept.  1831.)  **  Lay  figures"  vote  on  appeals 
and  writs  of  error  like  law  Peers,  and  if  they  chose  ODUld  oremile 
the  Lord  Chancellor;  his  vote  counting  as  but  one  in.oppcinti^ 
to  their  two.  The  difference  is  that  he  is  *'a  deliberating  luiiti 
they,  two  cyphers  superadded  to  make  up  the  quantum  of  judicial 
authority."  So  says  Mr.  Leahy.  On  the  lll3i'  Marrfti  t857  mi 
i^ipeal  case  between  two  railway  cocnpanies  stood  in  the  paper. 
The  Peers  present  were,  the  Lord  Chancellory  Lord  St.  Leooardi^ 
Lord  Wensleydale,  and  Lord  Congleton.  Says  the  Times  (12th 
March  1867):— 
"  When  this  case  was  called  on  for  hearing, 

**  The  Lord  Chancrllor  intimated  that  his  noble  and  learned 
friends  Lord  St.  Leonards  and  Baron  Wensleydale  wece  abare- 
holders  in  the  London  and  North-western  Riulway  Company,  and 
he  wished  to  know  whether  any  objection  on  behalf  of  the  parties 
would  be  made  to  those  noble  Lords  hearing  and  deciding  the 
cause. 

"  Mr.  RoLT,  on  behalf  of  the  appellants,  said  that  so  far  aa 
regarded  his  clients,  he  was  sure  no  such  objection  would  be  made, 
— ^in  fact,  as  there  had  been  a  variety  of  conflicting  deciaioiis  m  the 
oaae,  he  prayed  that  those  noble  and  learted  Lords  would  hear  the 
case. 

''llie  Attorney-General  said  that  if  he  were  speaking  for 
himself  he  should  not  have  the  slightest  objection  to  the  noble 
Lords  referred  to  deciding  the  cause ;  but,  after  a  recent  decudon  in 
the  Court  of  Common  Pleas,  he  could  not  assent  to  that  arrange- 
ment without  the  sanction  of  his  olienta. 

"The  Lord  Chancejllor  said  that  he  trusted  the  AMoreCOT* 
General  would  not  object  to  Baron  Wensleydale  sitting  as  a«brt  of 
assessor. 

"  The  AttorneY'Gensral  said  he  thoaghtke  mifj^  SsmhI 
to  that  arrangement.  i  -..,..         i . 

**  Lord  St.  Leonards  aooordingjy  withdrew,  and  Baron  WenriiEy- 
dale  remained  upon  the  understanding  that,  he  was  to.giT^  qo 
judgment.  .:..,;  ...  .  ,,  .^    ,,, . ..,, 
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which  are  raised  against  the  practice  as  it  stands  at  ^  i>erby'* 
present.  And  in  stating  those  to  the  best  of  my 
ability,  it  must  not  be  at  all  nnderstood  that  I  concur 
in  the  validity  of  all  the  objections  ;  on  the  contrary, 
I  think  several  of  them  have  been  much  exaggerated ; 
several  of  them  arise  from  a  considerable  amount  of 
misconception ;  but  I  do  not  think  we  shall  vary  the 
case  if  w^  proceed  to  consider  the  main  objections 
raised  to  the  existing  tribunal 

I  apprehend  those  objections  to  be  seven,  some  of 
which,  however,  run  one  into  another.  First,  the 
small  number  of  Judges ;  secondly,  that  the  attend- 
ance t)f  ihose  Judges  is  not  compulsory  ;  thirdly,  that 
not  being  compulsory,  the  number  in  attendance  is 
uncertain  ;  fourthly,  that  there  is  a  great  chance  of  a 
failure  of  justice  firom  the  consequence  of  no  judgment 
being  delivered ;  fifthly,  that  in  certain  causes  there  is 
an  appeal  firom  the  same  individual  sitting  in  one 
ca{>acity  to  the  same  individual  sitting  in  another 
capacity ;  sixthly,  that  the  tribunal  sits  for  only  half 
the  year,  and,  consequently,  during  the  remaining  half 
there  is,  so  far  as  this  House  is  concerned,  a  denial  of 
justice  to  the  subject ;  and,  seventhly,  that  in  the  case 
of  Scotch  appeals,  there  is  an  inadequate  tribunal  to 
decide  upon  them.  Postponing  the  case  of  the  Scotch 
appeals,  I  will  proceed  to  consider  those  objections, 
not  exactly  in  the  order  in  which  I  have  enumerated 
ihem. 

"This  was  an  appeal  from  the  dedsion  of  the  Lords  Justices, 
aflbming  »  decree  of  the  Master  of  the  Rolls  pronoimoed  in  a  suit 
for  the  specific  perfbnnance  of  an  agreement  instituted  by  the 
appellants,  as  plaintiffs,  against  the  respondents,  as  defendants, 
'nie  Lords  Justices  having  decided  against  the  appellants,  the 
present  appeal  was  brought." 

During  the  subsequent  days  of  the  argument  the  Lord  Chan- 
cdlor  was  oUiged  to  sit  alone,  that  is  to  say,  with  "  lay  figures," 
who  break  no  solitude. 


586  DBBATE' .  ON  THB  iNQUIBY;  lUVTOf 

Eari^DerbiT'  Rrst,  liowever,  with;  regard  to.  the  bfit^  tbi^t  for  om 
half  the  year  the  tribimal  of  the :  highest  Ccwi  of 
Appeal  is  closed  to  the.  public.  In  tiiejfiirst  idaoe,  tbis 
is,^ua  objection,  if  it  bo.  an.objeQti)Qn>wbi€h,:i8.iiMer 
parable^  &om  tlie  piijotiary :  oonai<jii^:ajlioii.jiof  iwbiatbez^ 
the  jur^sdiotipn  abould  be.  vested  inithe,:Hoii8Q  >of 
Lords  or  ixpt  (a).  If  vested,  in  the:  Soua&  cf  s  iliosds^  it 
follows^,  as  of  JDiecessityi  that  tbali  taribuual  can  only  sit 
while  the  House  of  Lorda.  is  /^ittiiigt  and  can  only,  in 
that  way  pjretei^d  to  exercise  its  ;fuD(ctioinfi. .  I  thinks 
indeed,  the  m>ble  and  learned  Lpid  whom  I  isee.near 
jBa  onqe  suggested  tha^t  there  might  be  a.  sorti  of <  ip^ 
manent  committee  of  the  House  of  Xords  to  sit  during 
the  reoess,  but  I  do  not .  think  that'  that  :picojM36iti(nL 
met  with  any  great  favour  oa  the  part  of.  your  Jjordt- 
shipa  Without  at  aU  undervaluing  the  principle  thai 
justice  should  be  made  accessible  to  every  one,  and  be 
as  rapid  in  its  execution  as  is  consistent  with  due  deli* 
b^ution  and  care,  I  am  not  sure  that  it  is  desirable^  in 
matters  of  appeal,  to  give  the  greatest  possible  d^iee 
of  facility.  Still  less  am  I  satisfied  tliai  it  is  desirahte 
in  all  cases  to  accelerate,  as  far  as  possible^  that  appe^. 
In  the  first  place,  the  presumption  must  be  in.  favovrj 
of  the  Court  which  has  already  given  its  dedsioii  upon 
the  cose.  There  are:  many  cases  in  whidi  a  suctni^y 
Imviag  the  decision  of  the  Coujib  adverse  to  himael^ 
and  flattered  by  the  representations  of  oounBel  or 
attorneys,  in  the  heat  of  the  moment  and  in  the  irrita^ 
tion  of  defeat,  lodges  an  appeal  with  the  House  of 
Lords,  when,  if  he  had  three  or  four  months  oooUy  to 
consider  what  had  taken  place^  and  what  was  likdyl 
i>o  be  the  oonsequenoe  of  that  appeal,  it  wouId^.pnH 
bably,  save  all  parties  from  a  very  great  «Bd  serioDS 

{it)  The  proposal  of  I^rd  Cattetoham  in  1836,  t6  ^stablisR  i( 
Court  of  ParliaiQient  ihroughout  tho  l^;al  year  was  j  not  vMl(x 
without  warrant  and  precedent. — See  the  Sl^atute  ^4  £dw.  3.  c.  5^ 
and  Blackstone's  remarks,  3  Comm.  c.  4. 
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expenditure;  and  relieve  J^tir  LdrdsMps  froto  a  coin-  Eari^Derby-t 
sldei-^ble'pdrtibn  of  y6ur  dtrti^.  '  '  '-  '^  - 
Now;=  mjr  L^rds;  I  think  there '  i^  iri6W ' Wdght  DtA- 
dotibtedly'  itii  the'  objeetfon  t6  an'  appeal  fr(!>iii  ifc  Jridge 
AiMih^  in  kme^c^^jatettyto  th^' Stoife  Jttdge^' sitting*  iti 
amotfaer '  ^tpaoity^  •  My  Lord«,  I  eei^teinly  caii  iiiaagii**^ 
that' »' judicial  rtfind,'  flx)m" long 'habit,  n^y  be  'fte 
balanced  tmd  bo  ^(juaUy  •  pbi«ed ' a^  -to '  be'  capable  '  of 
lifiteuing  irapa'rtialiy,  tad  •  weighing  impaipt.ialiy,  the 
arjf^nvei^ts  t«rged  •  tipoh  the  re-heslring, '  'Whidi  '  nifty 
induce  ^k  ftanle  Judge  to  mt!>dSfy  or*  iBd'6er;'yipdn  te- 

aiigunient^  the  opiiiion  he  has  folmialiy'exppeflBed^V  ^t 
X-must'Sfty  that' this'  is  a-  jJ<isiti6ri  in'H^M<jfc,  'lieitfeep 
with  rega!rd  to^  the  Jud^e  hiiriself  Aoi*  with  regard  t6 
the  «idtor,  is  it  >eKpedient  that  -aily  mati' 'i^helild  'be 
]j[acedv  because,  if  it  d6es  Df<!>t  really  inter^e'Vith,  it 
casts  ai  least  a  suspicion  upon 'th^'due  admtniitratioft 
of  justioe  -My  Lords,  I  af^rehend  that  tlna  can  rarely^ 
occur  in  the  case  of:  appeals  toyour  Lordships'  HoiUBe. 
My  Lord  Chancellor  being  in '  ereiy  oaae:  one  <rf  the 
Oomt  of  Appeal^  his  presence  being  all  but  indisU 
peosable,  that  i^  to  say,  the  praetioe  being  that  the 
Lord  Chancellor  always^ does  presid^^  he  has  mberttin 
casea,  which  are  very,  few,  an  original  jurisdictiank 
WitiL  regard  to  the  other  Law  Lords  of  the  fiouse^ 
they  can  have  no  original 'jurisdiction^  at  least  Ihoea 
who  attend  upon  appeals,  and>  consequently  the  case 
of  an  appeal  fii^m  a  Judge  to  the  same  Judge  must  be 
a  ease. of. 'Very  rare  occurrence.  There  is,  however^  one 
cese/luid  I  apparoach  it  with  sointe  dilHcultyy  because 
I  /believe .  there  is  at  tliis  viery  moment  an*  iimtance  of 
the:  Jcind:  pending  before  your  Lordships^  House  ;  that 
isiacaae  in  which  your  Lordships'  Houaey  as  a  tribunal, 
may  bet  placed  in  a  very  painfull  position,  and  one 
whieli  Ought  not  to  arise  in  the  propei*  administration 
of  justice.     I  take  tie  case  whjejre  the  Lord  Chancellor, 
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Emi^^^^^  upon  an  appeal  from  the  yice-ChaaioeIl<Mr,  had  le^^ened 
the  decision  of  tiie  Vioe*Chanoellor.  He  site  to  hear 
an  appeal  from  his  Own  decision.  If  he  be  assisied  by 
only  one  noble  and  learned  Lord,  the  result  will  be 
this,  that,  retaining  the  same  opinion  in  this  H^nse 
which  he  expressed  in  the  Court  below,  and  then 
being  a  difference  of  opinion  between  the-  Lord  Chan* 
cellor  and  the  other  noble  and  learned  Lord  wbo  may 
sit  witli  him,  the  Lord  Chancellor  will  virtually  om- 
firm  his  own  judgment,  and,  although  there  are  two 
out  of  three,  taking  the  Judge  of  the  inferior  Court 
into  consideitition,  in  favour  of  the  original  jndgmenty 
yet  his  judgment  is  by  your  Lordships'  House  reversed, 
and  the  judgment  upon  appeal  given  by  the  Ifind 
Chancellor  is  confirmed^  upon  the  principle  that  if  the 
House  is  equally  divided,  the  Court  below  has  its  jodct*' 
ment  affirmed.  I  think  that  is  a  case  in  whichZ> 
is  a  practical  grievance  to  suitors,  because  tiie  origimi 
judgment  being  given  by  a  very  eminent  person,  his 
authority  and  one  of  the  highest  authcmties  in  th» 
House  being  combined  together,  tJiid  single  authority 
of  the  Lord  Chancellor,  upon  an  appeal  in  tbe  fint 
instance,  and  by  neutralizing  the  vote  of  the  noUe  and 
learned  Lord  in  this  House  upon  the  ultimate  appeal, 
will  have  the  effect  of  giving  to  his  single  judgmi^t 
the  power  of  overruling  the  deckiona  of  the  'two  otiier 
learned  persons  before  whom  the  case  has  been  heard. 

Again,  my  Lords,  I  may  state  that  it  Ins  been  men- 
tioned as  one  of  the -objections  to  this  tribunal,  limt 
there  is  a  possibility  of  an  equal  division  of  the  Goart» 
and  in  that  case  there  is  a  feohire  of  justioe,  as  it  issaid. 
My  Lords,  of  course  I  need  not  say  that  where  »Conity 
whether  composed  of  more  or  fewer  metnbm^is  aqtial^f 
divided^  the  result  must  be  that  the  Court  pracMcdly 
comes  to  no  decision.  But  what  is  the  resolt  ef  its 
coming  to  no  decision  ?    If  there  be  two  against  ime. 
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or  five  againat  three,  in  any  Court  of  Appeal,  the  result,    ^^^3%^!^' 

of  course,  is  that  the  Court  reverses  the  decision  of  the 

Court  below ;  but  if  they  be  equally  divided,  whether 

they  be  two  or  whether  they  be  four,  the  practical 

effect  is  this,  that  in  a  case,  perhaps  of  great  nicety  eaid 

gireat  difficulty,  upon  which  conflicting  opinions  are 

held,  by  men  of  the  highest  eminence^  the  balance  is 

1^  in  the  hands  of  the  inferior  Court,  and  the  in* 

ference  is>  not  that  it  ha^  judged  wrongly,  but  the 

inference  is  that,  in  a  case  of  great  doubt  and  nicety, 

it  has  judged  rightly^  the  presumption  being  in  favour 

of  the  Court  below  where  a  doubt  exista    Now,  my 

Lords,  it  is  rather  remarkable  that  in  a  most  valuable 

Act,  for  which  jthe  country  is  indebted  to  my  noble 

ai9kd  learned  friend  (a)  whom  I  see  near  me,  the  Act 

for  establishing  the  Judicial  Committee  of  the  Privy 

Coiuneil^  it  is  laid  down,  not  that  the  quorum  ahaU  be 

three,  or  five,  or  seven,  but  that  the  quorum  shall  be 

not  less  than   four.     An  even  number  is  taken  for 

quorum  in  that  case,  whether  it  be  with  intention  I 

know  not,  but  certainly  with  the  effect  of  introducing 

this  very  principle,  namely,  in  osfie  of  the  Judges  in 

the  Court  of  Appeal  being  equally  divided,  giving  the 

balance  in  favour  of  the  Court  below,  and  presuming 

that.the  Court  below  has  judged  rightly. 

Lord  BEbQUO^AH:  That  is  by  Act  of  Parliament; 
the  question  must  be  re-argued  in  that  case. 

Earl  of  Derby: 

Then,  jny  Lords,  the  remaining  objections,  besides 
those  which  I  have  enumerated,  are  the  small  number; 
the  uncertainty  of  attendance,  and  the  &ct  that  the 
atteiidance  is  not  compulsory.  With  regard  to.  th^^ 
twoolngections,  of  the  uncertainty  of  the=  attendance 
and  itft  Jftot  being  compulsory,  it  is  quite  obvious  that 
the  remedy  which  has  been  suggested  by  the  Govern^ 

(a)  Lord  fiioughaxn. 


ment  imoM  noi/in  t^  riighiest  de^free  m^t  this  diffi« 
cuHies  which  exist,  l)eeBiise  the  ddmbskntoP'ii'berMA 
tmifiber  of  legal  Beers  into  tl&s  •  Hons^  if  adniibt^  Ad 
Peenrs  of  Parliitm^t,  'woold  not  in  the  slighted  d^gre^ 
diminidi  the  tmoertainty  •  m  teg^dB  titimbenMi^f}  if 
the  J  ore  admitted  as  Pee»  of  'PtuiiltiMnt,^#m  tbeif 
attendance  be  any  m6re  compiolsory  than-  the  attend^ 
anee  of  thoee  Peers  who  now  aet.  •     i-  •    .      i 

But  then  it  »  said  there  is  a  small-ninnber  of 
Judges;  now,  my  Lords,  I  am  not  qfnite sure^,  howevi^ 
pfaunible  this  otiijeotioii  maybe,  thatit  is  0&e  wihiofa  « 
founded  in  reason.  BeooUect  who  :  the  Judges ;  ait, 
ratlier  than  bow  many.  <<  The  Judges  i  in 'thtS' House 
consist,  first  and  prinoopaUy) '  of  the  Lovd  OhapMellor, 

asid  the  v^ty  fact  of  t^e  Ik^  Ohamfoellor  baVing'to 
|yrteside  in  the  judicial  proceedii^  of  thii^  'House; 
imposes  upon  every  Government  of  Her  Mije^tito 
necessity  of  placing  that  poli^eal  office  of  Lord  High 
Ohancelior  in  the  hands  of-  tlie  inost'em])}eiit''niiai 
they  din  find  at  the  Bar  who  also  oenolirs-witli  ihem 
in  politicalopinions:  My 'Lord«r,=  hii;>t>ily>  politic 
opinions  are  so  divided  in .  this*  ^unt#y,  tiiat=  I  do  Mk 
think  that  suitors  In  general  ^ould  lia^  ^nygMit 
etiuse  to  complaih,  eitlier  at  this  or  l^t  anybtliertimi^ 
of  the  ultimate  appeal  froih  ^othi^rwi^'^  tiie'-h^httn 
judicial  authorities  b^ng  viBSted  iH  tlie 'aM^i&eti  <()f 
one  or  otlier'  of  the  pkrtiee  into  ^^Mcfc  itbis'ioountty  H 
divided^  But,  my  Lords,  what  follows  ?  -Besides'  the 
Lord  Chancellor  of  the  day,  t^^ere^  is,  probabif,i«t«miiii 
e^ally  learned,  e<j[ually  distingifisb'ed,'  wh>(y  iil^-bemi 
the  Lord  Cbancelloi^  undei^  ai|[Meeditig  Governnient, 
and'  no  person  ean  hold  an  office  as*  a  Peer  ^  in  diis 
House,  entitling  him  to  sit  and  hear  m  appeal,  wlbo  is 
not  a  man  of  high  and 'distiiiguisfaed^etniaciice/  in 
the  profession  .o£.  the  law.  At  the  p^^sei^t  moment 
we  have.fortttnately  at  least  fi.Vftinobl^XiOKds  q[  great 


eQiineooe/ tUree  of  whona.have  ^ready  heU ,tk(^  j^jgb    **^jSC^^*' 
wA ,  disUiiguisliked* .  offioe  of.  JUosd  .CbaneeUo^^  j^noit]^^^ 
tbe;>nobl«»i^n4  je^iori^^dj^^ordt'^t.  thai  tables  ttIi^Ml4^ 
CbiefiJiualioeki^and  wother  »obIe  :IiQKliiO:jf)j  pejritfvpli 

WeUi  eucuBetbiw  jfiqQia  juudertaking.tln^  »tebQW  of  i^it^iMg 
tolii^^appieaWia^liiaiSpuse.  ..TImb  ^^W iapdt l^i:^^ 
Lord  at  the  table  (6),  ;i«:  mr^Jy  «,Ua  to.fjtt^fJ)appeatei 
in  iOPtia«Qiiettw  x)f.liia  al)3eac0,.m  the;jiQQewtryr.4is- 
chfurgd  H  lof .  bid  duties  .  elactwhei-e^*  but .  »t  /tbe  pr^eei^t 
momatii/  yi^u  baVQ.ati  least/ /tbe  laaaisijaiBcejjiii  all:«o«^ 
of  «appealal.of.,itbeinohle  MAnd'.deaiivied  Lord  toftjitb^ 
\inwUilu^^i  any:  lu^lilld!  and,  il^arnedj  fmeiMi!(o)>  ii^ 
aaJJ  Mq^tiDobk .  tod'  learned  (itien^  (<i)  vrh^m  !X^3ae 
u|)on,.tb€^.beii0b  iw^l0d^ftte^y  b^liind  fu»*  /Woul4)  jm 
UMTQ$4^  t^B)  w.eiglit;.of.  th&.autborUy  ofi  itb^t  trijt^m^ 
l^jft adding! -to  Jiti  wy::niwJber  of  Bee;:s?  Wo^-f^ 
jfoiii father!  nan  4w>ine  aiwfc  by;  at^^ptittgiifc  i  T  jdo  npfc 
W^y.it.jnaywot  jbe,.upo<lii  the  wholQ;  d^ir^We,.t!0.4oi.,it> 
butiiB  it? not  i]^t.  all.  events. lo/ep^fiNfaxytoi  cpi^dc^.  \^e(vy 
ewp^fijlly  ^biefch/eu,  imadcjing  itp  the  numtjer,  yp^  ?»igl)fe 
lioit  dii|ii«iflb  tUft . . autbouity  of .  >tha  Judge*  I  ^ ,  IJI^ty;, 
9Vipppaing  tbe:|ioble.aA()ilearned,Lord  i^ponitl^e  i^iopii 
sa^kiwem  to,  be  sit  tang.  ^ioBje  tQ;>decid^,fl^.,9{»peQ|l  &p^^ 
Sir.  iWilliw^  Page/ W4M>d,  I  will  isajf, ,  pr  (wy  otter  ipf  the 
eminent : -^persons ..  ^bo  .  leit  in*  tliie  y4<jerGbaqc^i5»| 
Courts ')^r.  supposing,  xatljter/ tbfit .  tliQ  Cpiui  above 
were  equally  divided,  and  that  ia  tiie  Court. ijbbove 
tw0  Juc^ea  were  decidedly  fidve?se  to  the  judgix>^nt 
of  the^  .Oourty  be^ow,  aad  tliat  of  tjbe  othei:  tw/Ot  p^a 
should  be  .a  Aliatingu^hed  . Equity iJudg^)  (an4i  Una 
otther^.  in.  a  tease  inviOlviog  a  nice .  point .  iifi  ,equii^» 
should  be  .a  person  conveisant  with,  ^<Wpxon^;  law 
only^-nDot  having'  beeifc  very  e^in^ ;  ia  tbf^. .  practicp 
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^^'^JedL*''  of  comflKm  law,  not  faaTing  presided  in  any  court 
of  oonunon  law — ihe  effect  of  the  juf^ment  of  tfaat 
learned  Judge^  but  learned  only  in  the  common  kuir, 
might  ovemile  the  decision  of  two  of  themoateaiineBt 
men  of  the  greatest  skill  and  practice  in  Ghaaeery, 
who  upon  a  diviaicm  came  to  that  result  My  Lords, 
I  think  that  would  be  an  unsattB&otory  tribnnaL  At 
the  same  time,  I  do  not  mean  to  say  it  may  not  be 
neoeasary  to  increase  and  enlaige  the  tribunal ;  and  if 
you  do  increase  and  enlarge  it,  we  have  next  to  con- 
sider in  what  manner  this  may  be  done  with  the  least 
disadvantage  to  your  Lordships'  House,  and  witii  'the 
greatest  chance  of  improving  the  tribunal  itself 

Now,  my  Lords,  various  suggestions  have  fixHn  time 
to  time  been  made.  I  take  first  that  which  has  been 
suggested  by  Her  Majesty's  Government  (though  not 
exclusively  by  them)  in  the  course  of  the  arguBQent, 
and  whieli  is  grounded  upon  the  defects  of  tiiis  House 
as  a  Couit  of  Appeal,  it  being  evidently  intended  that 
tlie  defects  of  the  Court  of  Appeal  should  be  the  main 
stay  of  the  argument  by  which  they  support  their 
yiroposition  to  introduce  Peers  for  Lifei  Now,  my 
Lords,  who  are  the  judicial  persons  who  are  to  reome 
Peerages  for  Life  to  be?  If  they  are  men  who  at  the 
present  moment  hold  high  situations,  the  duties  of 
their  various  ofiices  may  distract  them  from  an  attend- 
ance upon  your  Lordships'  House,  and  may  prevent 
them  from  giving  that  assistance  which  you  desire  to 
receive.  If  they  are  men  of  less  eminence,  then  you 
run  the  risk,  in  the  first  place,  of  not  obtaining  neces- 
sarily an  increased  attendance;  you  certainly  will  not 
have  any  compulsory  attendance,  the ''  litrmber  of  the 
Judges  who  wiU  sit  to  hear  appeals  will  be  as  uncertain 
as  it  is  now  ;  but  you  will  have  thisi,  you- will  htfve  the 
probability  that  the  tribunal,  at  the  same  time  that  it 
is  increased  in  number,  will  be  weakmied  in  authority, 
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In  consequence  of  the  Court  of  Appeal  oonmsting  of  a    ^'*^^i(J^^'' 
larger  number  of  individuals,  but  those  individuals  of 
inferior  weight  and  of  inferior  authority.     I  doubt, 

* 

my  Lords,  whether  that  would  hate  the  effiaet  of 
satisfying  either  the  profession  or  the  public,  or  tend 
(which  18  of  more  importance  than  anything  besides) 
to  the  fitting  administration  of  justice.  • 

Then,  my  Lords,  my  noble  frigid  (a)  whom  I  sete 

tat  the  table  has  suggested  that  there  should  be  certain 

offices  which  should  carry  with  them  Peerages  for 

Life.    '     '  •  "■'' 

••Lord  Campbell:  During  ofBce.  • 

Earl  of  Dbrby  :  Such  Peerages  undoubtedly  (as  in 
the  case  of  the  Right  Reverend  Prelates  opposite)  woxdd 
not  be  open  to  several  of  the  objections  which  might  bb 
rni^  against  non-hereditary  Peerage^  in  general ;  but, 
my  Lords,  I  think  they  would  be  open  to  this  objection, 
that  there  would  be  an  exceedingly  imperfect  addition 
made  to  the  tribunal  of  your  Lordships'  House,  and 
more  especially  viewed  as  a  Court  of  Appeal.  We  all  of 
us  know  in  the  ordinary  deliberations  of  this  House, 
what  is  the  value  attaching  to  the  authority  of  tlie 
noble  and  learned  Lord  the  Lord  Chief  Justice  ;  but 
we  also  know  that  npon  many  occasions,  unfortunately 
for  us,  in  consequence  of  his  other  avocations  (and  4te 
same  would  be  the  case  with  the  Chief  Justice  of  the 
Common  Pleas  and  the  Chief  Baron  of  the  Ex- 
chequer), we  have  not  the  attendance  and  the  assist- 

(a)  Lord  Redesdale;  who  had  proposed  a  system  of  official  Peer- 
ages which  his  Lordship  brought  forward  on  the  27th  June  1851,  in 
the  fbfm  of  a  proposal  to  address  the  Grown  prajrii^,  that  "  For  the 
advaptage  of  the  House  and  the  suitors  thereto*  and  for  the  honqur 
of  the  legal  profession,  Her  Majesty  will  be  graciously  pleased  to 
sknction'the  erection  of  the  offices  of  Lord  Chancellor,  Chief  Jus- 
tioBS  of  tlie  Queen's  Bench  and  Comtnon  Pleas,  and  Chief  Baron 
of  the  Exchequer  into  Baronies,  which  shall  entitle  the  holders  of 
the  said  offices  to  writs  of  summons  to  Parliament  bv  tenure  of  the 
laid  offioe0."-*See  Hans,  drd  Series,  vol.  117,  p.  13lL 
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Earl  qf  Derby's    oiice  of  the  iioble  and  learned  Lord,  and  I  believe  at 

Speeds 

the  present  moment  the  nobk  and  learned  Lord  never 
does  sit  to  hear  appeajbs. '        * 

Lord  OAiUPfiELL  t  Rsrely.  .;;.,. 

Earl  of  DfiRBVi:^       •;  i     ■■•  •   «  "      •    ■ 

Heimnarely  enabled  to  sit^and/ia'point  of  practice, 
rarely  does  sit.  Theny  my  Lords;  assuming  that  it  is 
neces8aiy:t0'  itiorease  the  nu^lba^of  ihe  tribunal,  for 
the  purpose  of  securing  a  moDeTegnlar -attendaxice  of 
Judges^  and  at  the  same  time  of  ihcreasing  the  number 
who  sit  to  hear  appeoU^we  hkve>'the  altertiative  of 
the  eroatiou'  of  Peerajges  for  Lifiii  geneimUy,  into  the 
objections  to  which  I  will  not  ndw  etnter  at  large  ;  we 
hava  also  ih^<  alternative  of  'official'  Peerage,  as  mig- 
gested  by 'my  noble  and  Ieam«d'ifriend  >at<  the  table ; 
andi  also  the'  ^laggestion  of  ih^  possible  'addition  of 
Judges  upou'  tihe  precedent  •  introduced  hy-  my  noble 
and  learned  friend  behind  mey  in  the  Act* establishing 
the  Judicial  Committee  of  the  Privy  Council. 

Now,  my  Lords^  upon  w%at  prloioiple  did  tliat 
Judicial  Committee  of  the  Privy  Council  proceed! 
Upon  the  most  sound  and  wise  principlei,r4iknie]y,  that 
with  regard  to  questions 'affecting  the  Conit^  of  Pre- 
rogative, the  Vioe»- Admiralty  Courts  abroad,  }■  appeals 
from  the  Colonies,  appeal  i  from  India;  >in  virtue  of  the 
power  of  the  Crown  to.  refer  those  matters  to  them  as 
it  might  thiiik  fit,  with  regard  also  to  the  case  of  the 
extension  of  patents^— the  Judicial  <3omRiitte6  of  the 
Privy  Council,  in  whoRi  previously  6s  a  body  had 
'been  vested  ihe  right  of  decidihg  and  adjudgjbig'  upod 
those  appeals;  had  delegated  to  them, '  by  the  Aet  ioi- 
troduced  by  my  noblCi  ahd  'learned  friend,  the  soleund 
toolusivse  J  consid^aticm  •■  of  those  Questions.  ^  ^Tkkt  •  is^ 
the /Privy  Council  delegated 'to  CM^tain' judicial' :und 
Illegal  members^of  their  own  'body,'  wha  w^tire  elected 
andi  named  >in>thetActy  the  duty  of  <  estieiminixig  int^ 
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those  cases,  !o£  hearing  them,  aaid  of  reporting  to  tlie    eotiq/ Derby-t 
Queea  ia.Coiincil,  from  whom  Uie  order  founded  upon 
that  report  and  judgment  proceeded.   Now^  my  LoihIs, 
remember  that,  in  order  to  secure  the  atteudanoe  .of  a 
quorum  of  four  members  of  the  Judicial  Commeitte 
of.the  .Privy  Council,  my  noble  and   learned  fiiend 
thought  it  necessary  to  eonstitute  as  a  component  part 
of<  that  body  no  less  than  ten  or  twelve  distinotive 
high  officeSy  and  m  addition  to  those — 

«.Iiord  Campbell  :  All  the  Judges  are  included.        i. 
•  :  Lord  Brougham  :  Being  Privy  Councillors. 
.  iEari  of  Dcsav :   Prauitioally,  I  think,  there  fate  not 
above  twelve  oi^  fourteen  offiees  which  are  geaemUy 
held  by  Piivy  CbuncUlors ;  and  in.  addition  to  those 
twelve  or  fom*faean  offioers,  there  are  a  nuuatber  of  per? 
Bona  seliSCfted  by  Her  Majesty,  being  Privy  Councillors^ 
and  also  those  persona  are  included  who  may,  at  any 
pnei^iouB  iime^.  have  held  the  offices  which  are  men- 
tioned. 

<  .  Lord  Bkougham  :    The   President  of  the  Council 
aUo.  ....       .■■•■/.■•■ 

:.;.Badof  iDfiRBY: 

•  'Therefore,  in  order  to  obtain  a  qnorum  of  fom',  that 
iiM)derate  Jiumber  which  was  not  in  the  case  of  the 
Jitdicdal  Committee  of  the  Privy  Council  thought  too 
small,  it  was  deemed  necessary  to  constitute  -  a  Court 
firomi  whom  the  Judges  might  be  selected,  comprising 
atllie  very  least,  iirobably,  from  twenty  to  twenty-four 
individuals..  Now,  my  Lords,  my  noble  and  learned 
firi^nd:  opposite,  who  has  talked  of  the  creation  of 
Peei&ibr  Life  for  the  purpose  of  constitutiDg.  an  im»- 
piovemeni:  in  the  Court  of  Appellate  Jurisdiction  of 
this:  HOuse^  surely  does  not  dream,  for  the  purpose  >of 
gaining,  four  more  Judges,  of  creating  twenty  or 
ivfcaaty-four  mom  legal  Peers,  because  tlie  result  will 
be: that,,  in  Ute  ikst  place,  their  attendance  would  not 

s  s 
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EariqfDerbjf't  bc  compulsory,  and  in  the  next  place,  they  would  have 
the  right  to  be  present  on  every  occasion,  when  tiiey 
certainly  might  not  be  wanted.  In  the  Judicial  Com- 
mittee, in  order  to  obtain  a  quorum  of  four,  my  noble 
and  learned  friend  thought  it  necessaiy  to  have  a  body 
of  from  twenty  to  twenty-four  out  of  which  to  select 
those  four. 

Then  how  would  you  select  them  ?  Observe,  that 
the  questions  which  come  before  the  Judicial  Com- 
mittee of  the  Privy  Council  are  questions  which  pro- 
ceed from  what,  without  any  want  of  respect,  I  may 
call  inferior  courts — namely,  Courts  of  Vice- Admiralty 
abroad,  Courts  in  the  Colonies,  and  Courts  in  India ; 
but  what  cases  have  your  Lordships  to  deal  with  in 
this  high  jurisdiction?  Not  with  appeals  fix)m  in- 
ferior or  subordinate  courts ;  but  you  have,  in  every 
department,  to  hear  and  decide  appeals  from  persons 
most  eminent  in  those  departments,  and  possessed  of 
the  highest  authority. in  the  courts  below,  fix)m  de- 
cisions of  the  Chief  Justices,  from  decisians  of  the 
Master  of  the  Bolls^  from  decisions  of  the  Yice-Chan- 
eellors  in  Equity,  from  all  those  who  have  the  highest 
authority,  from  all  those  who  are  themselves  consti 
tuted  as  Judges  in  the  Judicial  Committee  of  the 
Privy  Council  over  the  inferior  courts,  you  have  to 
hear  and  decide  appeals  in  this  High  Court  of  Par- 
liament ;  and  when  I  consider  the  very  high  autiio- 
rities  from  which  appeal  is  made,  I  think  it  is  at  all 
events  a  subject  for  mature  cooaideration  how  &x 
you  should  weaken,  by  the  intrusion  of  numbers,  the 
high  and  pre-eminent  authority  of  those  Judges  who 
now  hear  and  decide  upon  appeal  from  those  high 
authorities  which  I  have  mentioned 

My  Lords,  it  must  not  be  supposed  that  at  the  pre- 
sent moment  the  noble  and  leartied  Lordfi  v^dinreside 
in  the  Court  of  Appeal  here  are  without  the  means  d 
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obtaining  assistance:  On  the  contrary,  they  hare  the  EariefDeriy$ 
power  in  any  ca^e  in  which  they  tnay  think  fit  of 
caDingfor  the  ai^sistance  and  the  advice  of  the  l^rned 
Judges  of  the  laid.  They  haVe  not,  as  I  beliieve,  the 
same  power  of '  calKng  for  th^  assistance  of  the  Judges 
in  Equity. 

Lord  BuouGHAM  :  Not  unless  they  are  Privy  Coun- 
cillors. ' 

Earl  of  Derby: 

In  law  cad^,  whether  they  are  Privy  Oouncillors  or 
riot;  we  hfel^te  the  pdw6r.  The  Judges  in  Equity,  un- 
less' thfey 'are  oil  the  Privy  Council,  we  have  no  such 
power  of  Callihg  on.  How  has  'that  arisen  ?  I  believe 
froTii  accident  and  inadvertence.  Till  within  a  com^ 
paratively  recent  period,  the  twelve  Judges  exet-cised 
a  rtii±e<}  jurisdiction  over  law  and  equity.  Tliere  were 
among 'them*  fbui- who  were  Equity  Judges,  but  when 
there'Catrtef  to  be  a  inore  complete  organization  of  th^ 
Cotirts  bf  Eqtiityj'tJhatt  eqtiitaMe  jurisdiction  wto  takeai 
atwtiy  (a)  from  thef  Judges,  and  was  ti^nsferred  to  the 
Oburtk  of 'the  Vice-Chancellc*sl,  for  example,  and  tfeis 
Vice^Charicellbrs  not  being  included  iti  the'ntlmber  of 
th^C  Judges,  and  Ihe  Judges  being  deprived  of  theSr 
cf^^itibbl^  jurisdiction,  you  have  in  name  the  assistance 
df  the^isame  petsiohs  ;  but  those  persons  not  performing 
the 'sabie'ftihctions^  you' have  not  practically  the  advice 
artft  iaissistSance  of  the  Judges  iil  equity  as  well  as  in 
li^: '  1  shall  be  corrected  if  I  have  made  any  Jhistake 
6fflon''this  subject  by  those  who  are  much  more  com- 
plifefit  td-i^ak  oh  it  than  I  am ;  but  I  apprehend  that 
thrtt  id-  the  case  which  undoubtedly  exists,  that  we 
l4a;i^  the  pbwer  •  in  cases  of  comihon  law,  of  calling  rt 
the  assistance  of  the  Judges ;  but  we  have  not  the 


-  H '  i      ■  ■  ■        J  ■ 


,,j(^),5f^,|ftppwei^tly  refers  to  the  Cau|1;  of  Exchequer^  lyhicb 
had  an  equitable  jurisdiction  till  lately.  See  5  Vict.  c.  5.  trans- 
fehii^iefe  ifti  Cbttft  of  Chatitt*ir.^       '    :'    '     ='•      ' 
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Emtto/Dtrby't  powcp  in  cquity  of  calling  for  the  assistance  of  the 
Vice-Chancellors,  unless  they  al^o  happen  to  be  Privy 
Councillors.  If  your  Lordships  are  of  opinion  that  the 
Court  of  Appeal  in  this  House  requires  strengthening, 
— if  you  are  of  opinion  that  it  Requires  the  addition 
of  greater  numbers  in  order' to  secure  greater  efficiency, 
upon  which  I  venture  to  pronounce  no  opinion  whatever 
— surely  tlie  obvious  coursei  of  proceeding  is  to  avail 
youraelves,  more  largely  thstn  ydti  do  at  present,  or  can 
do,  of  the  advice  of  those  ^hom  the  Constitution  and  the 
practice  of  Parliament  has  afready  pointed  to  as  your 
assistants  and  advisers,  namely,  the  Judges  in  cases 
of  common  law,  and  the  Vioe-Chtocellors  in  cases  of 
equity. 

Whether  those  persons  so  admitted  should  be  ad- 
mitted for  the  purpose  of  ^sisting  and  advising; 
whether  the  attendance  of  the  whole  of  them  should 
be  required ;  or  wliether  the  Lord  Chancellor  should 
have  the  power  of  calling  for  the'  assistance,  and  advice, 
and  co-operation,  and  insisting  upon  the  attendance  of 
some  of  them  named  for  a  specific  purpose,  is  a  question 
well  worthy  of  the  discussion  and  the  consideration  of 
the  Committee.  It  is  one  upcfn  which  I  do  not  pre- 
sume myself  to  offer  any  opinion,  iior  will  I  venture  to 
express  an  opinion  whether,  tiJ>on:  Questions  of  law,  it 
would  be  desirable  Cfr  necttssiarj^,  beyond  giving  their 
opinion,  that  they  s/hould'  also  hiiVe  tlie  paw^  of  giving 
a  vote  and  forming  part  df  tHe'Gburt.  At  'present,  my 
Lords,  they  are  tiot  only  deWttredj^  '#hen  they  are 
summoned  for  the  pltlfpbfefe'bf^^alring  a  case,  from 
giving  an  opinion  ujkrb.  it,  bilt'  they  ai'6  also  debarred 
from  the  power  of  sfii^kkhifg-  they  Are  not  allowed 
in  the  course  of  the  hearitig'ikr  put  a  single  question  to 
counsel,  or  to  elicit  any  eifpr^ssion  of  opinion,  or  any 
explanation  of  a  point  which  may  appear  doubtful. 
They  can  do  it,  no  doubt,  through  the  Lord  Chancellor 
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or  one  of  the  noble  and  learned  Lords  who  are  present,    EariofDerb^'t 

''  Speech* 

but  they  themselves  sit  tji^j^^e  a^,  mere  ^^aaistants,  to 
hear,  and  having  heard,  JtrO,  3^7^;^?  aifjgl,  give  an  opinion, 
which  opinion  may  bp.  oyepitrte4,  ,fifi  x\f  l^a^,been.  They 
have  no  power  of. .  pi^frt^pg  .^j  siflg^!^ ;  (ji^e^ioA, ;  fmd,  at 
the  conclusion  of  the  ajrgm9^^„.t^h^^^i^Tw;^^p  power  of 

giving  a  vote..  ......  .   ...,nr.-. :..-..,  ..j  ..-iMtr-.v  ..»•=.. 

Now,  my  J>>r4s^  ,ii;i  ,fqrme;:,  tiojies. ,  t^p  1  fl.tt€(^da«^pe  ^of 
the  Judg€i8,.«^,yo^.  p^.rfeip|Jy,  l^,Jbf^q^,,w^p  ,»pt  a 
casual  and  aocid|e»tftl,^irqi^p)^t«Q,flej,  Jpu^i  i^l^aa.one  of 

daily  course,,  ^4«T^  fi9m^^T^^i  ^^f^?^W^ I  ^^  W  4^^ 
Lord  Soi»cffft,(<^),  ,11)  t^jp,,:ftfiflae  9Jf,^^jHp|i9a,^strmgly 
and  veheme^Uy!  wfejuld^,t^e.,^ydg|e?i  fo;;,jl|h9^,,ifj5gIect 
in  giving  their  attendance  upon  the  business  of  the 
HouseiwJuchf.theiy.Tf^rft  ]:^puj^(J,^tiq.,gi^yftf^.9^g  to 
their  offiee,  ^B,d  i»iipppjftg  ^poi^L^.^hf  jfli,  tl^fl  pbJjiga^Qn  of 
attending  frpm  thp„W^tiipg  ip,  \^,^^f^f>i^Hj^o\^a^ 
under  th6ip^.,5>f,  t^ftjiig^^  d^jp^^j^ir^.of  j^^,^puse. 
That  y^m  ,lpng,  ^qe,  .ce^ppc?,  i^).  ,|^  ^^^  ,c«p^,  ,^ ,  Ijt;  r^puld 
be  impracticablj^  ,at  \i^  ^T^n\,  p)Qfliei^^,i1p,u^,)j  j)l^  it 
is  a  questipn,.w^,,w.9{ifil;iy,^o)r.|i?fl^^ 
whea  a.,4ifl5«^Jt  A?a?^  jft  ijfl  ,";l>ft  ^n^PgfJ^^t  ^.  ^W*y  .^^  in 
law,  the  ,  J^ord .  Cb?vn|5^cfr , .  s^^ ;  t|^  p^eyc , ,  fliembers 
of  this  Eousa :  ^QftW  ^t  hayiej ,  .the;! fiOT^^.  ,9f ,  c«ili»g 
upon  certjdu.  pf.jitjt^'  Pfflsi^/.sip^  iji,,  that 

departmeat^  pppi^  ^^iQ^sfff;^^.  ,pr^cipl^.  ^^ ,t^?i^. Judicial 
9oBaDai|bte^,  ^i^  :?ii^r  Cp^nfsft  .j^  jgQjv9jl|i;ti|i^,  f^,  give 

theii:  fliteid^wce  w<l*l^^  ^^d,  ftirjtbj^;pp,Tp<^  ,?f  l^ear- 
ing  m^:  ^Civ^^  jyippfl.,|Jie,  [(juesi^qn,,, ,1  i^jj^gin^ jpay 
Lords,.,tt^t  jl^ha^^^iW^tl^P  1*^|BMf  €i^',(9^ 
iio.^^t,lwyour,.oy7flj0^4l^.tiT^yh^y,fl^  the 

IM;>F<qir,alW#f  if  .ijb  i§i . thoug^^^ j<^^a,l?le,.pi,  c^et^^miag 
wd^b^Wfl  ypte.isu.J,  ^pj;?>:^9J4i^,.fr^P|i4^yoqr  J^rd- 

effwWi  H:^  pi^?1^o^tm  0?.  ftft.  f^fi^  5>^  ?fflr%"5ient. 


.  rr> 
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Eario/Drrijf'i  One  word,  my  Lords,  with  regard  to  Scotch  appeals. 
I  had  a  letter  this  morning  from  a  moat  distinguished 
member  of  the  Scotch  bar,  who  is  very  decdnous  that 
this  Committee  should  be  appointed,  and  that  be  should 
have  an  opportimity  of  stating  b^bre  it,  if  it  be 
appointed,  the  oircumstenoes  of  a  case  which  has  come 
before  the  tribunal  in  Scotland.  He  feels  the  great 
inconvenience  which  is  experienoed  in,  tconsequence  of 
the  constitution  of  the  Court  o£  Appeal :;  but  it  is  quite 
evident  that  neither  the  Creation  by  Her  Majesty's 
Government  of :  new  Feersy.:  nor :  the  ler^atifon  of:*  official 
Peers,  if  those  official  Peerages  ase  conferred  upon 
En^ish  Judges  alone,  oaa  remedytbdt  complaint  of  the 
Scotch  Judges.  And  ifyour  Lordships^  iippa  oo^sldera- 
tion,  should  beof  opinion  thai  it  is  desirable  toobta^in, 
in  matters  affecting  England  and  Sootlandi  thei^inion, 
and  advice,  and  assistance,  and  possibly  even  ike  vote 
of  the  Judges,  in  law  or  in  .  equity,  I. think  .  it  J&dlows 
as  a  matter  of  necessary .  consequenoe,  that  in^  Closes  of 
Scotch  appeals  you  should  at  leaat  have  the  p^wer  of 
summoning  to  your  assistance,  aad  placing  beside  you 
upon  the  bench,  some  of  the  ino^t  emi^eiit  of  JUie 
Judges  of  the  Scotch  Courts^  theLoird  Just  ice.  General 
himself,  the  IxHrd  Justice  Clerk,  and  possit>ly!  the  head 
Advocate,  though  the  Lord.  Adypoate  not  bw^g-A 
Judge,  I  speak  with  considerably^  inore.4oul]|t  <rf  hjm; 
but  you  should  have  the  presence  of  la.distic^mabiEKl 
Scotch  lawyer  who  has  sat  upon  the  beneh  i  I  think 
that  follows  as  a  consequence^  if  .you  «^  30  to  alter  tbjs 
High  Court  of  Appeal  as  to  qaU  in  the  assi^taace^  with 
r^ard  to  English  and  Irish*  .cases,  of ;  members  0^  tbe 
English  or  Irish  ban  .1      1      1        .       h    .  j 

One  word  mor^,  and  I  have  dope^ithiuikifig.  your 
Lordships  for  the  patience  wi)thwhich,you.ha¥e»Ii£^eii|e4 
to  me  upon!  a  subject . upon  ,w]mk X  Xee^il  ht^y^  fmf 
little  right  to  say  anything,;  1  ine^.j^itl^  .regio^:^ 
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the  question  of  form,  to  which  I  referred  at  the  com-  ^^^E^S^'* 
meneement,  which  requires  at  the  present  moment  the 
attendance  of  two  or  three  members  of  your  Lordships' 
House  to  perform  the  part  of  constituting  a  quorum. 
As  I  said  before,  that  proceeds  from  the  circumstance 
that,  according  to  the  fiction  of  this  House,  the  case  is 
heard  in  the  House  itself,  and  that  the  House  itself 
requires  a  quorum  of  not  less  than  tliree.  That  is  not 
the  case  with  respect  to  the  Judicial  Committee  of  the 
Privy  Council.  The  whole  Privy  Coimcil  stands  in 
a  position  analogous  to  that  of  this  House,  and  they 
delegate  to  a  Committee  of  their  own  body  that  which 
practically  to  all  intents  and  purposes  this  House 
equally  delegates  to  a  Committee  of  its  own  body,  but 
the  mode  of  proceeding  is  different.  In  the  one  case 
you  admit  it  to  be  the  proceeding  of  a  Committee — 
the  Committee  report,  and  the  Queen  in  Coimcil  pro- 
nounces an  order  in  compliance  with  the  report. 
My  Lords,  if  any  difficulty  arises  from  the  form,  why 
should  you  not  consider  these  references  as  references 
not  to  the  whole  House,  but  as  references  to  a  Com- 
mittee of  the  whole  House,  which  does  not  require  that 
quorum  ?  Do  away  with  the  farce  of  the  attendance  of 
two  perfectly  useleas  members  of  the  inquiry.  Let 
the  case  be  referred  really  to  the  learned  members  of 
this  House,  with  the  assistance,  if  you  think  fit,  of 
the  learned  Judges,  or  the  Vice  Chancellors,  or  any 
others,  and  let  them  sit  as  a  Committee  authorized 
by  you  to  inquire  and  report  upon  the  case.  Let  a 
report  be  presented  each  day,  on  the  meeting  of  the 
House,  by  the  Lord  Chancellor,  and  at  the  meeting  of 
the  House  let  the  Lord  Chancellor  presenting  the 
report  move  the  agreement  of  the  House  to  tlie  report 
of  the  Committee.  My  Lords,  it  appears  to  me  that 
that  mode  of  proceeding  will  keep  in  this  House  the  full 
jurisdiction  which  is  exercised  by  it  at  the  present 
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^^^sit^y'  moment.  The  decision  would  be  the  act  of  the  House, 
as  the  Order  in  Council  is  the  act  of  the  Sovereign. 
The  one  and  the  other  would  be  founded  upon  the 
report  of  the  Committee.  We  should  not  have  occasion 
to  recur  to  a  fiction.  We  shoidd,  in  reality,  confirm  the 
judgment  of  that  Committee  to  whom  we  had  delegated 
the  investigation.  And,  my  Lords,  I  do  not  suppose  it 
will  be  for  a  moment  imagined  that,  upon  the  bringing 
up  of  that  report,  there  would  be,  upon  the  pait  of 
any  member  of  the  House,  the  sHghtesk  indination  to 
canvass  or  question  it ;  but  it  'would'  be  a  mere  matter 
of  form  ;  and  at  the  present  moment,  in  fact,  there  is 
nothing  in  the  resolution  of  the  House,  or  in  law,  or  in 
anything  except  the  general  understanding*  and  practice 
of  the  House,  which  would  debar  any  half-dozen  mem- 
bers of  your  Lordships'  House  coming  down  and  sitting 
upon  appeals,  and  overruling  the  motion-  of  my  noble 
and  learned  friend  the  Lord  Chancellor  when  he  moved 
judgment.  Your  Lordships- will  recollect  that  such  a 
point  was  raised  in  a  very  memorable  instance  (a),  to 
which  I  will  not  further  refer  than  by  sayingihat  it 
was  one  in  which  a  bare  majority  of  the  Law  Lords  of 
this  House  reversed  the  decision  of  the  Court  below, 
and  reversed  it,  overruling  the  all  bui  unanimous  deci- 
sion of  the  Judges  to  whom  the  question  was  referred, 
with  the  single  exception,  I  believe,  of  Mn  Baron 
Parke,  now  created  by  the  title  of  Loiid  Wensleydale. 

Lord  Campbell  :  And  Mr.  Justice  Coltman. 

Earl  of  Derby  : 

Notwithstanding  that^  by  the  jtidgment  of  this  House 
by  the  majority  of  one,  a  decision  ;  which  had  been 
come  to  below  Was  overruled.  I  only  advert  to  tbe 
c;ase  for  the  purpose  of  saying,  that  alUiough  mtder 
those  circumstances,  the  opinioii  of  the  Jnc^eS' wm 
oveiTuled,  and  notwithstanding  the*  strong* '|MAiiiail 
(a)  The  0'Ck)iineU  case,  11  Cla.  &  Finn.  155.    '  =  •'"'    ' 
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feeling  which  was  generated  by  that  case,  it  was  dis-  Eariqf  ^Hnf"* 
tinctly  and  unanimously  agreed  to;  by  the  whole  of  the 
members  of  your  Lordship»'  Hoofle.  Unsatisfactory 
as  that  judgment  w^  to  matiy  of  'them,  it  would  have 
been  far  more  unsatisfactoaryianddangecou^  <if  the  lay 
members  of  your  Lordshipa'i  House  imdi  ^fwesumed  to 
interfere  or  express  a  judgment  lOt  varianoe  with  that 
which  had  been '  pronounced  ;l>y  ttliose.to  whom  it 
had  delegated  the  dmtyof  «.  fiiUi  consideration  of  the 
casei  I  cannot)  fbt.  my  own  pattt,  .therefore)'  see  the 
slightest  difficulty  iu  dealing  wdth  .tias<  question  in 
the  way  of  having  4hfi' cases  fheard  bdfbm:  a  Committee, 
that  Ciommitiee  «Eep<>rtin^  ttoMyofUtt'Lordahips'  House, 
and  you  r  Lordsbipsf  Houaef  concAjmcing  hik^  and  sanction- 
ing, and  giving  ia/judgnMiiDt  in  putsuainc6>^f  that  re- 
port. That,  ofcour^e^  is  j%biher!d  forni  thail  a  substance. 
In  poin^i  of  practice!  'the  great'  questloa  is»*trrDoes .  the 
appellate  ^irisdietion'  of  tliiis  Houi9e=  Sitiiildi  ia  need  of 
alteration:  andt improvement T-iHiaSftth^  House  dis* 
oharged  the  duties' of  its  highoffioe.as  satisfaotorily  aa 
it  is  possible  to  lilave  them; rdisoha/rged  by  any  •alteration 
you  call  intikxltice?  If  not^  if  itbere  aare  d^ects  to.  be 
remedied^  let  ud  deliberai;ely  and  dispassionateltjr  cotfir 
siddr  what  •  those  defects  are.  Let  the  GommiittQe 
iBquiare,  if  you'  please,  by  <iiscuBsion  amOBg  themselves, 
or>':ifi  yohi  please,  by  clilling  witnesses  before  then), 
what  those  defects  are,  and  which  of .  the  variQUS 
remedies  which  have  been; or  may  be  suggested  iQjthe 
most  applicable  to  meet  those  defects,  =  aaid  to  iniake 
tiiisiHousC'  that  whiich  it  oughb  to  be^  taduii/ jis/the 
highest  so  the  most  perfect,  thie  most  i  in^pa<tial;  and 
ibe  most  unobjectiotiable  tribunal  for' dispensing > the 
yghest^  kind  of  justice,  namely>  that  which  ds  involvi^ 
ic'/aa  iqopbal  from  those  who^'with>tthe^i<eKoe^ian.ii::^ 
tkbis  >  House;  am  the  ;liighidst  >  jrudicial-  Authorities!  i  ofi  the 
country.  ...t  .,,.1  .(  j.  ,^x)  \[  .■;>>;•]  Uun'u'^'o  j/'  ■... 
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-s**'' «^^*/«  My  Lords,  I  beg  leave  to  move, "  For  a  Select  Com- 
mittee to  inquire  whether  it  is  expedient  to  make  any, 
and  if  so,  what,  provision  for  more  effectually  securing 
the  efficient  exercise  of  the  functions  of  this  House  as 
a  Court  of  Appellate  Jurisdiction,  and  to  report  their 
opinion  thereupon." 

Earl  OrmmUe'i  Earl  GRANVILLE  '. 

SpeedL 

My  Lords,  I  have  listened  with  much  pleasure  to 
the  singularly  clear  statement  which  the  noble  Earl 
has  made  with  regard  to  the  whole  of  this  subject,  and 
if  that  subject  must  be  interesting  to  any  one,  it  must 
be  to  your  Lordships,  who  are  so  much  interested  in 
the  question.  There  is  one  point  in  which  I  quite 
concur  witli  the  noble  Lord.  If  it  came  to  a  question 
whether  this  House  was  to  retain  its  appellate  juris- 
diction, the  exercise  of  its  functions  being  prejudicial 
to  the  administration  of  the  justice  of  this  country, 
though  beneficial  to  the  House,  I  concur  with  him  in 
thinking  that  there  should  not  be  a  moment's  hesita- 
tion in  abandoning  that  jurisdiction.  At  the  same 
time,  I  think,  I  go  still  further  than  the  noble  Lord, 
in  holding  that  those  functions  are  a  very  important 
part  of  the  functions  of  your  Lordships^  and  go  fiir  to 
support  the  dignity  and  utility  of  the  House,  and  to 
increase  the  respect  in  which  it  is  held  in  the  country. 
I  think,  therefore,  it  becomes  us  to  take  great  pains  to 
make  it  as  perfect  as  it  possibly  can  be  made. 

The  noble  Earl  stated,  I  think,  seven  objections,  and 
I  think  he  stated  with  great  fairness  all  the  objections 
which  have  been  raised  against  the  principle  of  the 
appellate  jurisdiction  of  this  House.  I  do  not  intend 
to  follow  the  noble  Earl  by  going  over  as  he  did  some 
of  the  answers  which  might  be  made  to  those  objec- 
tions, still  less  do  I  intend  to  follow  the  noble  Eari  in 
his  discussion  of  the  different  plans  which  mi^t  be 
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suggested  for  the  improvement  of  this  tribunaL     I    Eari  Grtmtowi 

Speech, 

refrain  from  doiDg  so  for  several  reasons,  but  more 
especially  because  I  am  most  anxious  that  Her  Majesty's 
Government  at  least,  if  not  the  opposite  side  of  the 
House,  should  go  into  that  Committee  perfectly  un- 
embarrassed, and  wholly  free  to  judge  what  really  is 
the  best  remedy,  and  not  with  au  endeavour  to  bolster 
up  their  own  remedy.  I  think,  therefore,  I  shall 
exercise  a  sound  discretion  in  abstaining  from  follow- 
ing the  noble  Lord,  though  upon  some  points  I  cer- 
tainly do  not  agree  with  him,  and  I  should  have  had 
some  remarks  to  make  upon  his  statement.  I  will, 
therefore,  confine  myself  to  a  very  few  brief  observa- 
tions with  respect  to  the  almost  formal  amendment 
which  .  I  have  taken  the  liberty  of  giving  notice  I 
should  move  upon  this  occasion. 

Your  Lordships,  perhaps,  will  remember  that  I  took 
the  liberty  the  other  day,  I  hope  in  terms  not  offen- 
sive to  your  Lordships,  of  stating  the  circumstances  of 
embarrassment  in  which  the  Crown  and  the  House 
were  placed  by  a  recent  decision  of  this  House  (a).  I 
stated  then,  as  I  was  authorized  to  do^  that  time  would 
be  given  by  Lord  Wensleydale  for  a  fair  consideration 
of  this  important  subject  I  pledged  myself^  on  the 
part  of  Her  Majesty's  Government,  that  they  would 
look  at  the  question  carefully,  without  any  personal  or 
party  feeling,  and  expressed  a  hope  that  we  should  be 
met  in  the  same  way  by  all  sides  of  the  House.  The 
noble  Earl  followed,  and  bore  witness  to  the  spirit 
with  wlHch  he  intended  to  pursue  the  inquiry ; 
^observing  that  he,  for  one,  and  I  believe  he  spoke  for 
the  resi  of  your  Lordthips,  should  feel  it  to  be  a 
padnful  thing  to  appear  to  be,  even  for  a  moment,  in 
collision  with  the  Crown  on  any  subject.  My  Lords, 
4hd:  noble  Lord  then  made  some  suggestions,  and  said 

*'''(Jj-lli6  debisidii  as  to  Life  Pb(erage8,~8ee  the  Report  published 
by  order  of  the  House. 
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Earl  oratniue't   that  liG  should  ffive  notice  of  a  motion  similar  to  that 

Speech,  Y 

which  he  has  just  now  made.  To  that  I  rejoined, 
that,  without  pledging  myself,  I  thought,  upon  the 
understanding  which  has  been  so  often  come  to  in  this 
House,  and  alwayH  adhered  to,  that  no  delay  should 
take  place,  except  ibhat  which .  is  necessary  for  the 
examination  of  Uie  subject,^  that  if  Her  Majesty's 
Government  were  satisfied,  witk  the  terms  of  the 
reference,  we  should  be  inclined  tO'  agree  to  the 
proposal.  The  noble.  Iiord  gave  the  pledge  which  has 
been  alluded  to^?  and  thati  viery  eveaeing  he  gave  the 
words  of  i\\»  motion.  •.  Upon  looking  lat  tire  words  of 
that  motion,  it"  certainly  struck  dome. of  Her  Majesty's 
Govemmenty  that  -though  BOt^perhe^  probable,  yet 
it  was  possible  that  the'  Committee  umight  consido* 
themselves  excluded  from  a  toonsideration  of  this  con- 
stitutional question  (a\.  as  bearing  upon/ the  aj^Uate 
jurisdiction  of  the  House,  .onless.  some,  additional 
words  were  put  in.i  I  atn- anxious  that  no  additional 
words  whi(^  I  suggest  'sbould  be  such  as  to  raise  any 
angry  discussion  upon  tlie  present  question  before  we 
go  into  Committ^  I  think  that  the  less  we  have  this 
subject  debated  before  going  into  that  Committee,  the 
more  likely  we  are  to  attend  to  the  business  of  the 
Committeeinanunprej-ttdici^  manner* .but  I  thou^t 
it  necessary  to  puti  in  those  words  to  save  my  right, 
or  that  of  any  other  membej^  of. ^e.  Committee,  to 
make  ailyi^proposal  wliich:  should  not j  only  tend  to 
perfect  thejun^dietioiDof' this /House,  but  should  also 
meet  the  difficulty  (&)whi(di>'haiGl«ariseniaB  between  the 
Crown*  and'the'Htrtisei'  It'^will*  be  •  cedent  4o' your 
Lordships  itliat  when  trwo;eatates  of.  tbe  Realm  (<)-dis- 

(a)  The  question  of  life*  Pecrtgesii        /  .if:    .  -       '  ;» 

(6)  The  difficulty  aft  fa):  Life  Pcetti^efc  .'  u  .i.     -t-::     -.i 

(c)  In  ihfe  late  di8(hi88ion:  on  litfeiPfiera^es^ihCt  House  ^Loi^ 

was  constantiy  ofaanoterised  jas.oMiofithe  ?  Katates  of  the  Realm,'' 

and  the  Cwwn  as  another^  ^Bstatei    The  Houie,  holtever,  is  oion 

than  an  Estate,  being  composed  of  two  dements,  the  qnttoal  aad 
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agree,  the  most  natural  way  to  get  rid  of  the  diflSculty  EariGrmuic^t 
would  be  by  calling  in  the  tliird  estate,  and,  by  an 
agreement  between  all  the  three,  to  put  an  end  to 
what  mast  be  an  anomaly,  and  wliich  in  some  degree 
reflects  upon  the  Constitution.  My  Lords,  the  noble 
and  learned  Lord  opposite  very  much  deprecated  the 
introduction  of  any  Bill  for  this  pui'pose.  He  did  not 
state  his  reasons,  but  I  have  no  doubt  he  considered 
that  it  was  undesirable,  that  we  ourselves  should 
provoke  discussion  which  might  be  necessary  in 
another  place,  with  regard  to  the  constitution  and 
functions  of  this  House.  I  am  sorry  to  say,  that  the 
subject  has  already  been  introduced  into  the  other 
House,  not  by  any  person  anxious  for  strengthening 
the  aj)pellate  jurisdiction,  still  less  by  any  democratic 
opponent  of  the  House  of  Lords,  or  any  of  our  insti- 
tutions, but  by  a  representative  party  in  that  House. 
My  Lords,  I  do  not  wish  to  reflect  for  a  moment  upon 
what  may  have  passed  merely  in  the  heat  of  debate, 
more  particularly  as  I  feel  that  it  is  entirely  opposed 
to  the  tone  of  my  noble  friend  opposite,  that  tliis 
subject  should  be  used  as  a  weapon  of  offence  in  party 
warfare.  But  I  do  so  far  feel  with  the  noble  and 
learned  Lord  opposite,  that  I  think  if  the  Government 
were  to  introduce  a  Bill,  however  well  framed  that 
Bill  might  be,  without  any  consideration  of  the  feel- 
ings of  your  Lordships,  such  a  course  would  tend  to 
widen  rather  than  to  heal  the  breach  which  exists. 
And  I  cannot  conceive  of  any  better  opportunity 
being  given  for  a  judicious  course  on  this  question, 
than  tliat  which  is  afforded  by  the  present  motion  of 

the  temporal  Lords.  Her  Gracious  Majesty  is  not  an  "  Estate/' 
but  stands  on  hi<(hcr  ground ;  above  the  three  Estates,  the  Nobility, 
Clergy,  and  Commonalty,  llie  lec^islative  power  docs  not  reside 
in  the  three  Estates,  but  in  the  Crown  and  the  three  Estates.  This 
was  the  feudal  polity,  not  confined  to  England  j  it  was  the  same  in 
Scotland.  In  France,  says  Montesquieu, "  there  arc  three  kinds  of 
Estates,  the  Church,  the  Sword,  and  the  Gown ;  each  having  a 
sovereign  contempt  for  the  two  others." 
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***^'i£SS'**^'  the  noble  Earl,  by  which  some  of  the  most  distin- 
guished members  of  this  House,  whom  I  have  no 
doubt  he  would  desire  to  nominate  upon  this  Com- 
mittee, wiU  be  able  round  the  table  to  discuss  all  the 
bearings  of  what  may  be  proposed.  I  fiimkly  admit, 
as  I  have  told  your  Lordships,  that  this  is  my  object 
in  proposing  the  addition  of  these  words.  The  words 
themselves,  I  think,  cannot  be  objected  to,  because 
whatever  course  that  Committee  may  adopt,  whether 
it  adopts  the  course  which  the  noble  Earl  so  strongly 
argued  for  to-night  of  calling  up  assistance  or  not,  I 
do  not  quite  imderstand  whether  those  assistants  are 
to  give  advice  which  may  be  overruled  by  members 
of  your  Lordships'  House,  or  whether  they  are  to 
assist  in  other  ways  than  by  their  advice,  bnt  in  any 
case  that  will,  to  a  certain  degree,  affect  the  character 
of  this  House.  In  the  same  way  as  regards  the  pro- 
position which  he  has  attributed  to  me,  but  certainly 
without  the  slightest  foundation,  that  I  am  likely  to 
I)ropose  the  creation  of  some  sixteen  or  twenty  Law 
Peers  in  this  House,  I  think,  if  I  were  to  propose  any 
such  plan  as  that,  it  would  be  well  worth  considering 
whether  it  would  affect  the  character  of  the  House  or 
not,  and  the  same  may  be  said  with  r^ard  to  the 
proposition  of  the  noble  Lord  the  Chairman  of  your 
Lordships'  Committees.  It  is  almost  impossible  to  go 
into  this  question  without  in  some  degree  considering 
the  effect  which  will  be  produced  upon  the  House  itself 
Respecting  that  very  point  which  was  strongly  put  iti 
his  able  speech  the  other  night,  as  to  the  absurdity  of 
a  lay  Peer  sitting  here  on  alternate  days,  and  faking 
no  part  in  the  judicial  procedure,  I  tiiink  the  pafisilig 
of  a  formal  resolution,  by  which  suteh  a  Peer  should 
be  precluded  from  taking  part  in  any  such  proefeed- 
ings  might  be  a  subject  of  consideration  ai^ife^ds 
the  whole  character  of  your  Lordships*  Hoofle.  My 
Lords,  those  are  the  reasons  yrhy  I  have  Yentor^  to 
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introduce  these  words,  as  I  am  not  aware  that  any  ^«'''  pramvnu'$ 

Spftck. 

objection  will  be  made  to  them.  The  words  I  move 
are  merely  to  add  after  the  word  "jurisdiction," 
"  and  further,  how  any  such  provision  would  affect 
the  general  character  of  this  House." 

Lord  Campbell:  Lordcampbein 

My  Lords,  I  apprehend  that  the  proposal  of  my 
noble  friend  the  Lord  President  will  meet  with  no 
objection  whatever,  but  that  this  motion  will  be  carried 
nemine  diaaentiente  ;  and  that  being  so,  I  should  not 
have  troubled  your  Lordships  with  any  observations 
were  it  not  that  I  am  about  to  leave  London  for  the 
circuit  to*morrow  morning,  and  that  the  Committee 
may,  probably,  make  its  report  before  I  can  have  an 
opportunity  of  attending  it  For  that  reason,  I  beg 
your  Lordships'  indulgence  while  I  very  briefly  throw 
out  the  result  of  some  very  anxious  meditations  upon 
this  subject. 

I  entirely  agree  that  it  is  of  the  greatest  importance, 
not  only  to  the  dignity  and  usefulness  of  your  Lord- 
ships' House,  but  to  the  public  welfare,  that  the  judicial 
jurisdiction  should  be  retained.  It  has  been  looked 
upon  for  ages  with  veneration,  and  no  supreme  Court 
of  Appeal  can  now  be  constructed  which  would  be  a 
substitute  for  this  House. 

My  Lords,  as  a  lawyer,  I  was  educated  with  the 
most  profound  respect  for  the  appellate  jurisdiction 
of  this  House.  During  many  years  I  was  employed 
in  appeals  at  your  Lordships'  bar,  and  I  must  say, 
that  whether  the  decision  was  with  me  or  against 
me,  I  was  satisfied  with  the  exercise  of  that  judicial 
jurisdiction,  and  I  believe  so  were  the  public. 

After  I  had  the  honour  of  becoming  a  member 
of  this  House,  for  nine  years  I  constantly  attended 
the  hearing  of  every  writ  of  error,  and  every  appeal 
which  was  argued  at  the  bar.      When  my  noble 
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iMTd  camBbcw*   and   learned   friend  (a)   who   sits   opposite   and   tbe 

Spcfch* 

deceased  Lord  Cottenham  alternately  held  the  Great 
Seal,  there  were  four  Lords  (h)  who  constantly  at- 
tended, and,  unless  I  am  very  much  deceived,  the 
decisions  of  your  Lordsliii>s  during  that  time  were 
respectfully  received  in  England,  in  Ireland,  and  in 
Scotland, 

For  some  reason  which  I  cannot  explain,  a  change 
has  taken  i>lace,  as  I  am  told,  in  public  opinion. 
How  that  has  arisen  I  cannot  say.  I  have  the  most 
sincere  respect  for  my  noble  and  learned  friends  who 
now  preside  in  deciding  cases  which  come  before  your 
Lordships.  There  was  one  point  certainly  I  did  com- 
plain of,  both  in  public  and  in  private,  that  when  two 
noble  and  learned  Lords  sat  to  hear  an  appeal,  and 
there  happened  to  be  a  difference  of  opinion  between 
them,  the  case  w«s  decided  merely  by  an  accident  {c) 
affirming  the  appeal.  I  believe  it  would  have  been 
much  better  if  a  re-ai*gument  had  taken  place  before 
all  the  Law  Lords,  and  then  their  decision  would  have 
been  more  satisfactory  (cZ). 

Whatever  the  reason  may  be,  there  does  seem  to  be 
a  loud  call  now  for  some  alteration  in  the  exercise  of 
your  Lordships'  jurisdiction  as  a  Court  of  Appeal 
and  the  question  is,  what  that  alteration  shall  be. 

I  will  most  cautiously  abstain  from  again  enter- 
ing into  the  question  of  Peerages  for  Life.  If  an  Act 
of  Parliament  is  passed  for  the  purpose,  these  ci*eations 
may  be  introduced,  but  by  an  Act  of  Parliament  alone 
can  they  be  made  so  as  to  give  the  holders  of  them  a 
right  to  sit  and  vote  in  this  House.     But  I  doubt 

(a)  IjotH  Lyndhurst. 

(6)  Lord  Lyndhurst,  Lord  Brougham,  Lord  Cottenham,  and 
Lord  Campbell. 

(c)  When  the  I^rds  are  equally  divided,  the  judgment  below  is 
affirmed.  Hence  some  have  said  that  the  result  is,  after  all,  but  a 
negation ;  the  incident  of  an  "  accident." 

{d)  In  fieattie  r.  Johnstone,  Session  18-13,  this  was  done.  10  Cla. 
&  Finn.  83.    It  is  the  rule. 


THE    APPELLATE    JURISDICTION.  611 

very  much  whether  making  Peers  for  Life  would  at  Lord  campbeWM 
all  answer  the  purpose  of  strengthening  the  appellate 
jurisdiction  of  this  House.  That  subject  has  been  very 
ably  handled  by  the  noble  Earl  opposite,  and  I  will 
not  repeat  his  observations,  only  saying  that  I  very 
much  agi*ee  with  them. 

You  cannot  have  the  Chiefs  who  are  presiding  in 
the  Superior  Courts  in  Westminster  Hall,  because 
they  are  necessarily  occupied  in  their  own  Courts.  I 
myself  last  session  of  Parliament  sat  here  four  days 
on  an  appeal  f5rom  a  Court  of  Equity,  having  been 
very  much  pressed  to  do  so  by  my  noble  and  learned 
friend  upon  the  woolsack;  but  the  circimistance 
caused  considerable  inconvenience,  and  I  do  say, 
that  it  is  wholly  incompatible  with  the  duties  of  the 
Chief  of  either  of  the  Courts  in  Westminster  Hall  to 
give  any  effectual  assistance  in  the  discharge  of  your 
Lordships'  duties  as  Judges  of  Appeal. 

Then,  my  Lords,  with  regard  to  attaching  Peerages 
to  office  ;  that  is  open  to  this  cleai*  objection,  that  the 
moment  the  Judge  retired  from  his  office  he  would 
lose  his  seat  in  this  House ;  and  at  a  time  when  he 
might  be  supposed  to  be  still  capable  of  rendering  you 
assistance,  he  is  absolutely  disqualified,  because  he 
holds  the  office  no  longer  to  which  his  Peerage  was 
attached. 

With  regard  to  calling  up  to  the  House  Puisne 
Judges  who:  have  retired  from  the  bench,  much  aid 
cannot  be  permanently  expected  from  that  source, 
becawe^they  must  be  conaidecably  advanced  in  life,  and 
it  can  ibe  very  seldom  that  you  can  have  any  effectual 
assistance  from  such  individuals. 

;  Tbenext  thing  to  cooaider  is  the  suggestion  to  which 
my  npble  and  learned  friend  (a)  opposite,  (who  has 
paid  greafi  attrition  tP:  this  subject,  and  whose  opinion 
is  entitled  to  more  weight,  I  may  venture  to  say,  than 
that  of '  iny  irtembei*  of  this'  House,)  has  referred  ; 

(a)  Lord  Lyndhurat. 

It 
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lordCampbfWi   namelv,  summoning  the  Equity  Judges,  if  they  should 

be  made  Privy  Councillors.  Unless  they  are  made 
Privy  Councillors,  they  can  have  no  summons ;  and 
if  they  are  made  Privy  Councillors,  and  merely  came 
in  as  assistants,  I  still  doubt  whether  the  objections 
to  the  appellate  jurisdiction  would  be  removed* 

A  great  inconvenience,  as  has  been  pointed  out  by 
the  noble  Earl,  arises  when  the  learned  Judges  who 
advise  the  House  give  unanimous  or  nearly  unanimous 
opinions  on  one  side,  and  your  Lordships  decide  upon 
the  other.  I  remember  a  case  in  which  the  Judges 
were  unanimous ;  that  was  the  celebrated  case  respect- 
ing the  validity  of  a  marriage  in  Ireland  solenmized 
by  a  Presbyterian  minister  (a).  My  noble  and  learned 
Mend  (&)  and  myself,  and  one  other  noble  and  learned 
Lord  (c),  felt  it  our  duty  to  give  an  opinion  against 
that  of  all  the  Judges,  and  it  was  because  there  was 
an  equality,  three  to  three,  that,  according  to  the  rule, 
the  judgment  was  affirmed.  That  being  so,  I  think 
that  you  would  not  gain  anything  material  by  calling 
in  the  Equity  Judges  under  the  writ  of  assistance. 

My  noble  and  learned  friend  proposed  another 
plan,  which  was  to  refer  all  appeals  to  the  Judicial 
Committee  of  the  Privy  CounciL  That  tribunal  will 
make  his  name  illustrious,  but  I  think  he  was  rather 
too  fond  of  his  awn  child  when  he  proposed  that  your 
Lordships'  should  substitute  the  Judicial  Committee 
of  the  Privy  Council  in  the  place  of  this  House,  and 
be  governed  by  its  decisions.  It  would  have  been 
substantially,  though  not  nominally,  parting  with 
your  appellate  jurisdiction  altogether,  and  in  a  very 
objectionable  manner,  because  the  Privy  Council, 
and  consequently,  the  members  of  the  Judicial  Com- 
mittee, hold  their  offices  during  the  pleasure  of  the 
Crown.  To  give  your  appellate  jurisdiction  to  per- 
sons who  only  hold  their  office  during  the  pleasure 

(a)  Queen  r.  Millis,  10  Cla,  &  Finn.  534. 
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of  the  Crown,  instead  of  retaining  it  in  your  own    ^^^^/^'* 

handSy  I  ihink  would  not  be  a  satisfiictory  course  to 

pursue. 

Then  comes  the  proposal  which  the  noble  Earl  has 
thrown  out,  and  which,  although  it  will  require  the 
most  mature  consideration,  I  must  say,  seems  to  me 
to  be  the  least  objectionable,  and  that  is,  that  your 
Lordships  should  have  a  Judicial  Committee  of  this 
House.  My  Lords,  this  is  according  to  ancient  prece- 
dents The  King's  ordinaiy  Council  constituted  the 
Judicial  Committee  of  this  House;  and  it  appears 
from  our  ancient  annals  that  that  Judicial  Com|pittee 
had  referred  to  them  any  questions  of  law  which 
came  before  your  Lordships'  House — that  they  were 
considered  as  a  Committee  of  your  Lordships*  House ; 
and  after  that  Committee  had  pronounced  its  opinion 
and  reported  it,  then  it  was  that  this  House  formally 
gave  their  judgment,  adopting  that  which  had  been 
recommended  by  the  Committee. 

Your  Lordships  are  aware  that  you  appoint  Com- 
mittees composed  not  entirely  of  Peers.  I  find  a  great 
number  of  instances  of  Bills  committed  by  the  House 
of  Lords  to  the  Judges ;  to  several  Lords  and  the 
Judges ;  and  to  several  Lords  and  the  Attorney  and 
Solicitor  Qeneral.  So  that  you  have  abundant  pre- 
cedent for  forming  a  Judicial  Committee,  and  then 
that  Committee  would  consider  how  the  cause  is  to 
be  decided  The  question  would  be  argued  judicially 
before  that  Committee,  and  the  Committee  would  make 
its  report,  and  your  Lordships^  unless  you  saw  strong 
reason  to  the  contrary,  would  formally  by  a  final 
judgment  confirm  the  decision  of  the  Committee. 

My  humble  opinion  at  present  is,  that  that  Com- 
mittee should  consist  of  all  the  Law  Lords  who  are 
members  of  this  House,  the  Lord  President,  and  the 
Chairman  of  our  Committees,  and  also  of  a  certain 
number  of  the  Judges  of  Law  and  Equity  in  Scotland 
and  Ireland ;  and  then  you  would  make  a  selection  from 

TT  2 
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hard  camfb(W$   that  bodv  of  a  proper  tribunal  for  each  case,  according 

to  the  nature  of  the  question.     This  is  the  practice 
in  the  Judicial  Committee  of  the  Privy  Council. 

The  Committee  would  not  sit  in  this  House,  but  in 
some  adjoining  room  with  all  the  accompaniments  of 
of  a  Court  of  Justice.  I  venture  to  suggest  that  in 
this  manner  a  satisfactory  conclusion  would  be  arrived 
at,  which  I  do  not  see  is  by  any  other  means  so  likely 
to  be  attained. 

I  will  give  your  Lordships  one  instance  in  which 
this  tribunal,  which  I  now  pi'opose  to  revive,  actually 
sat  and  adjudicated  as  a  Committee,  and  having  ad- 
judicated, its  judgment  was  adopted  as  the  judgment 
of  this  House.  That  was  in  a  case  which  occurred 
in  the  reign  of  Richard  the  Second,  between  the  Pricff 
of  Montacute  and  Lord  Richarti  Seymour  ;^-on  a 
writ  of  error  from  the  Court  of  King  s  Bench.  It 
was  not  a  single  instance,  contrary  to  the  law,  but 
it  was  in  pursuance  of  the  pnictice  from  the  remotest 
times,  and  it  was  a  most  constitutional  privilege  of 
this  House.  This  writ  of  error  from  the  Court  of 
King's  Bench  came  before  this  House ;  it  was  referred 
to  the  Judicial  Committee,  that  is  to  say,  the  King's 
Ordinary  Council ;  it  was  argued  before  them,  and 
decided  in  favour  of  the  appellant,  and  judgment  was 
given  accordingly  to  reverse  the  judgment  in  the  Court 
of  King  s  Bench.  The  judgment  of  this  House  recited 
the  reference  to  the  Judicial  Committee;  it  recited 
that  they  had  decided  in  favour  of  the  appellant ;  and 
then  there  is  the  judgment  of  the  House  confirming 
the  decision  of  the  Committee,  and  ordering  that  the 
judgment  of  the  Court  of  King's  Bench  be  reversed, 
and  that  the  appellant  shall  be  restored  to  all  liis 
rights.  Therefore  this,  my  Lords,  is  a  dear  precedent 
for  the  course  which  I  now  propose,  (a) 

(a)  Nearly  bGO  yean  ago  (1384)  a  Pariiament  was  holdtn  at 
Y^estaAiii^>N9\i<eaK>^««»Qocd\n^to  the  wdl-eatelilislifd  usage,  i^ 
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The  question,  I   admit,  is  one  of  very  great  diffi-    Lordcampbcvs 
culty,  but  I  feel  that  it  may  be  overcome.     The  sub- 
ject will  require,  however,  great  consideration ;  and  in 
the  Committee  I  earnestly  press  upon  your  Lordships 

adhered  to,  Rrceivbrs  and  Triers  of  Petitions  were  appointed 
by  the  Crown.  The  Receivers  were  the  Assistants.  The  Triers 
were  the  Selecti  Judices;  in  fact,  the  "Council"  referred  to  by 
Lord  Campbell  and  described  by  Lord  Hale.  The  Triers  did  not  sit 
in  the  chamber  of  Parliament,  because  there  were  in  ancient  times 
no  night  sittings,  and  the  public  or  political  business  of  the  country 
went  on  at  the  same  time  with  the  examination  of  private  causes. 
The  Triers  therefore  sat  by  necessity  apart — those  for  domestic 
petitions  in  the  Painted  Chamber,  and  those  for  foreign  relations 
in  the  Chamber  Markolph.  Another  reason  was,  the  parliaments, 
though  frequent,  were  short,  and  dispatch  was  necessary.  But  if 
such  a  constitution  were  rendered  agfun  effective,  the  sittings  of 
the  Court  might  be  still  as  now  in  the  House  of  Lords. — ^The 
following  extract  from  the  Rolls  of  Parliament  shows  the  appoint- 
ment in  the  8  Ric.  2.  (3  Rolls,  p.  184.) 

RscBivouRS  des  Petitions  d'Englbterrb,  Ireland, 

Gales,  et  Escocb. 

Sire  Johan  de  Waltham. 
Sire  Richard  Ravenser. 
Sire  Thomas  Newenham. 
Sire  John  Searle,  Clerc  del  Parliament. 

Et  oeux  qui  veullent  liverer  lour  billes  les  baiUent  avaunt  p.  entre 
ej  &  Samady  proschein  venant  au  soir. 

Recbivours  des  Petitions  de  Gascoigne  Sc  d'autres 
Terres  &  Pays  de  par  dela  la  Meer,  &  des  Isles. 

Sire  Piers  de  Barton, 
Sire  Johan  Bouland. 
Sire  Robert  Faryngton. 
Sire  Robert  Muskham. 

Triours  des  Petitions  d'Englbterrb,  Irblande, 

Gales,  &  Escocb. 

Le  Roi  de  Castill  &  de  Leon,  Duk  de  Lancastre, 

L'Ercevesq  de  Canterbirs. 

L'Evesque  de  Londres. 

L'Evesq  de  Wynoestr'. 

L'Evesq  de  Ely. 

L*Evesq  de  Salesbirs. 

L'Abbe  de  Seint  Austyn  de  Canterbirs. 

L'Abbe  de  Waltham. 

Le  Count  de  Kent,  Mareschall  d*Engletcrre. 

Le  Count  d'ArundeU. 

Le  Coont  de  Wanr*. 
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^''''sS^i^'^'    Mr.  Macqueen,  the  author  of  an  excellent  book  upon 

this  very  jurisdiction,  who  is  &miliar  with  all  the  law 
upon  the  subject,  and  who  I  am  sure  will  give  you 
the  most  valuable  assistance.     And,  my  Lords,  I  do  in 

Seymour  to  be  in  the  next  ParUament^  there  to  hear  the  errors  bj 
the  said  Prior  alleged,  and  such  besides  to  do  and  receive  as  bj 
the  law  of  the  land  should  be  judged  in  that  behalf;  and  it  was 
ordered  that  the  record  and  process  should  be  in  the  next  Parlia- 
ment, &c.  Accordingly  in  the  Parliament  holden  at  Westminster, 
8  Richard  II.,  1384,  the  Prior  of  Montacute  moved  his  case  for 
judgment.  The  result  is  thus  stated  : — *'  Liquet  manifeste  Cur.  in 
Parliamento  quod  erraverunt.  Ideo,  ob  errores  illos,  consideiatum 
est  quod  judicium  pdcm.  tanquam  erroneum,  revocetur,  cassetur, 
et  penitus  adnulletur,  et  quod  pdcus.  prior  plenarium  habeat 
restitutionem  manerii,  &c.*' 

This  case  proves  that  it  was  usual  to  devolve  on  the  Council 
the  examination  of  such  procedings.  It  shows  that  this  was 
the  understanding  of  the  nation  at  the  time;  and  that  the 
Council,  under  the  authority  of  a  reference  from  the  House,  might 
not  only  investigate,  but  determine,  writs  of  error  in  Parliament. 
The  case,  on  the  other  hand,  affords  evidcAce  that  the  Council 
was  not  supposed  to  posseiss  inherent  jtirisdiction  of  its  own;  for  its 
authority  to  deal  witli  the  Prior's  case  was  to  be  derivative.  It 
may  be  asked,  how  it  happens  that  the  Prior's  prayer  for  a  reference 
is  not  in  words  complied  with  by  the  Lords  ?  The  terms  oi  the 
original  order  are  :  'Etoit  agardez  par  assent  du  Parhment '  that  the 
Prior  should  have  a  writ  of  scire  facias  returnable  the  next  Parlia- 
ment. Here  is  certainly  no  reference />er  expressum  to  the  Council ; 
but  it  is  to  be  obsen'cd  that,  a  very  few  days  before,  the  general 
assignment  of  Triers  had  been  made;  and  therefore  to  make  a 
special  reference  to  them  in  each  case  was  [)erhaps  deemed  unne- 
cessary— or,  if  made,  it  was  not  recorded,  or,  if  recorded,  it  has  not 
been  i)reserved.  The  Lords  apparently  gave  assent  to  the  Prior's 
petition  simply  by  awarding  a  ^vrit  of  scire  facias,  retumable 
the  next  Parliament.  For  it  was  in  the  Court  of  Parliament 
(though  not  in  the  Chamber  of  Parliament),  that  the  errors 
were  to  be  tried.  And  hence  the  final  judgment  of  reversal  is  pro- 
nounced by  the  Cmirt  in  Parliament,  that  is  to  say,  by  the  House 
of  I^rds,  which,  in  a  judicial  sense,  always  meant,  and  still  means, 
the  Parliament. 

The  remarks  of  Lord  Campbell,  in  a  note  to  the  fourth  edition 
of  his  "  Lives  of  the  Chancellors,"  vol.  i.  page  2^,  should  be  studied 
by  those  who  have  had  a  hand  in  the  changes  lately  wrought  on 
the  Great  Seal,  as  well  by  those  who  have  to  reflect  on  the  present 
plight  of  our  highest  Court  of  Judicature.  "  Recent  events,  (says 
his  Lordship,  writing  in  September  1856),  have  been  unfortunate 
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justice  to  my  own  native  country  insist  upon  it,  that    ^^^s^^"^* 
the  Lord  Advocate  may  be  heard,  and  that  the  Lord 
Justice  General,  a  most  eminent  Judge,  and  whose 
opinion  deserves  the  liighest  possible  respect,  may  also 

for  the  office  of  Chancellor  as  connected  with  the  Appellate  Juris- 
diction of  the  House  of  Lords.  Some  change  in  the  tribunal 
became  necessary.  A  sudden  belief  arose  in  the  public  mind  that 
the  jurisdiction  was  usurped.  Instead  of  recurring  to  expedients 
which  might  have  been  rendered  effective  by  their  oum  authority, 
the  Lords  preferred  a  scheme  for  which  the  sanction  of  the  two 
Houses,  as  well  as  of  the  Crown,  was  necessary.  The  Bill  for 
this  purpose  being  thrown  out  by  the  Conunons,  in  what  a  state  is 
the  Lord  Chancellor  for  the  time  being  now  left !" 

Lord  Campbell  adheres  to  the  project  uf  a  Judicial  Conmiittee, 
following  the  advice  of  his  illustrious  predecessor.  Lord  Hale  (see 
Hale  on  the  House  of  Lords).  This  suggestion  means  something 
in  the  nature  of  a  revival  of  the  Court  of  Triers,  who  (if  they  did 
not  originate  with)  enjoyed,  at  least,  the  sanction  of  our  English 
Justinian,  the  earliest  record  we  have  of  their  appointment  being 
early  in  the  reign  of  Edw.  I.  The  **  Responses  by  the  Council  " 
of  that  period  show  that  the  Council  and  the  Triers  were  the  same 
individuals.  We  have  said  that  these  Triers  are  still  continued. 
The  Journals  at  the  opening  of  every  Parliament  show  this.  But  it 
is  probable  that  not  above  one  or  two  of  these  Rois  Fun^ants  are 
aware  of  their  own  existence  as  such.  The  Crown  has  gone  on 
appointing  them,  and  the  faithful  clerks  have  persevered  in  record- 
ing them,  without  a  hint  given  to  the  nominees,  although  they  are 
vested  with  authority  of  a  very  high  nature — almost  the  highest ; 
and  not  only  in  this  country,  but  in  "  Gascony  and  Aquitaine  ! " 

In  1677  a  Committee  was  a])pointed  to  consider  how  far  it 
would  be  expedient  to  renve  the  Court  of  Triers.  No  result 
ensued. 

On  the  11  Nov.  1852,  the  following  appointments  took  place 
(doubtless,  we  must  suppose,)  by  Her  Mtyesty's  command  : — 

Les  Recevours  des  Petitions  de  la  Grande  Bretagne 

et  d'Irelani). 

Messire  John  Jervis,  Chevalier  ct  Chef  Justicer  de  Banc  Com- 
mune. 

Messire  William  Henry  Maule,  Chevalier  et  Justicer. 

Messire  William  Russell,  Ecuyer. 

£t  ceux  qui  veulent  delivre  leurs  Petitions  les  baillent  dedans 
Six  Jours  procheinment  ensuivant. 

Les  Recevours  des  Petitions  de  Gascoigne  ct  des  autres 
Teires  et  Pays  de  par  la  Mer  et  des  Isles. 

Messire  Frederick  Pollock,  Chevalier  et  Chef  Baron  de  TEx- 
chequer  de  la  Reyne. 
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2;^^"^*  ^  consulted  Certainly,  there  have  been  times  "when 
Scotland  has  had  great  reason  to  complain.  Grenerally, 
those  who  have  presided  here  have  been  well  acquainted 
with  the  Scotch  law,  as  they  now  axe,  but  there  have 

Messire  James  Parke,  Chevalier  et  Justicer. 
Messire  James  William  Farrer^  Ecujer. 
Et  ceuz  qui  veulent  delivre  leurs  Petitions  les  baillent  dedini 
Six  Jours  procheimnent  ensuivant. 

Les  Triours  des  Petitions  de  la  Grandk  Brstaonb  et 

d'Irbland. 

Le  Due  de  Rutland.  Le  Viscount  Combennan. 

Le  Marquis  de  Bath.  Le  Baron  Saltoun. 

Le  Marquis  de  Ailesbury.  Le  Baron  Redesdale. 

Le  Count  de  Derby.  Le  Baron  Ardroesan. 

Le  Count  de  Card^g^.  Le  Baron  Coldiester. 

Le  Count  de  Hardwicke.  Le  Baron  Penshurst. 

Le  Count  de  Malmesbury.  Le  Baron  Lyndhurst 

Le  Count  de  Wilton.  Le  Baron  Wynfbrd. 

Le  Count  Vane.  Le  Baron  Abinger. 

Le  Count  Cawdor.  Le  Baron  Raglan. 
Le  Viscount  Hawarden. 

Touts  eux  ensemble,  ou  Quatre  des  Seigneurs  avant-diti,  appel- 
lant aux  eux  les  Sergeants  de  la  Reyne,  quant  sera  besngne, 
tiendront  leur  Place  en  la  Chambre  du  Tresorier. 

Les  Triours  des  Petitions  de  Gascgione  et  des  aotns 
Terres  et  Pays  de  par  la  Mer  et  des  Isles. 

Le  Due  de  Manchester.  Le  Viscount  de  Stratford  de 

Le  Due  de  Northumberland.  Redcliffe. 

Le  Marquis  de  Winchester.  Le  Baron  Colville  de  Culroii. 

Le  Count  de  Westmorland.  Le  Baron  Polwarth. 

Le  Count  de  Sandwich.  Le  Baron  Tyrone. 

Le  Count  de  Jersey.  Le  Baron  Sheffield. 

Le  Count  de  Desart.  Le  Baron  Glenlyon. 

Le  Count  Nelson.  Le  B&ron  Brougham  et  Vaux. 

Le  Count  de  Stradbroke.  Le  Baron  Bateman. 

Touts  eux  ensemble,  ou  Quatre  des  Seigneurs  avant-ditx,  appel- 
lant aux  eux  les  Sergeants  de  la  Reyne,  quant  sera  besoigne, 
tiendrout  leur  Place  en  la  Chambre  du  Chambellan. 

With  this  commendable  attention  to  forms,  it  were  to  be  wished 
that  greater  care  had  been  bestowed  upon  substance.  Iliroughoat 
the  Plantagenet  reigns,  as  well  as  previously,  things  went  on 
satisfiEuHx)rily.  But  Henry  VIL  set  up  the  Star  Chamber.  His  son 
and  Elizabeth  made  light  of  Parliaments.  In  her  reign  an  appesl 
from  the  Channel  Islands  was  received  by  the  Vnrj  Councfl,— the 
first  instance  of  the  exercise  of  independent  i^ipeUate  jiixisdktioii 
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been  instances  in  which  Scottish  appeals  have  been   ^^^^^j^' 
referred  to  those  who  were  entirely  ignorant  of  Scottish 
law.     I  do  not  see  the  noble  Earl  (a)  here  who  has 
contended  for  Scottish  privileges,  but  I  myself  should 

by  that  body,  which  Lord  Coke  cftlLs  a  Board  and  not  a  Court; 
and  which  Lord  Hale  (who  treats  systematicaUy  of  all  the  existing 
JurisdictionB)  does  not  mention  at  cdl;  except  as  being  subservient 
to  the  House  of  Lords.  Then  was  the  time  for  the  Lords  to 
remonstnte  and  make  a  stand,  for  all  foreign  appeals  lay  to 
them  by  the  ancient  Constitution  (Maoqueen's  H.  of  Lds.  p.  683.) 
But  they  were  silent,  and  thus  gradually  the  Privy  Coimdl,  from 
being  andllaiy,  became  a  rival  jurisdiction,  and  it  has  been 
constantly  dilating  ever  since.  In  the  reign  of  Charles  II.  eccle- 
siastical and  maritime  appeals  went  to  it  against  the  opinion 
of  Lord  Shaftesbury,  who  correctly  laid  it  down  that  the  Court  of 
Ptohament,  where  **  His  Miyesty  was  highest  in  His  Royal  Estate," 
was  the  universal  superintendent  of  all  inferior  tribunals. 

Considerably  reduced  or  shaken  by  these  encroachments  from 
without,  the  Lords  suilSered  perhaps  more  from  their  own  neglects 
and  mistakes  within. 

Thus,  first,  they  dispensed  with  their  Assistants,  the  learned 
Judges,  except  on  grave  occasions.  This  was,  perhaps,  their 
greatest  error — an  error,  however,  for  which  the  Chancellor  or 
the  Government  of  the  day,  rather  than  the  House  itself,  was 
bhmeable. 

Secondly,  they  made  an  order  (9th  June  1660)  that  the  Judges 
should  not  be  allowed  to  speak  tiD  they  were  spoken  to ;  an  order 
entirely  without  precedent  and  without  authority,  especially  when  we 
remember  whose  Court  the  House  is,  whose  servants  the  Judges 
are,  and  under  whose  mandate  they  come  there,  not  to  hold  their 
peace,  but  to  ^ve  good  counsel  and  assistance  to  the  Crown,  In  the 
Second  Report  on  the  Dignity  of  the  Peerage  (note  1.  p.  449),  it  is 
stated  that  the  order  of  9  June  1660,  "  made  on  the  Restoration  of 
Charles  II.,  and  probably  reviving  old  standing  orders  of  the  House 
destroyed  or  lost  during  the  confusion  which  had  preceded,  marks 
the  character  in  which  those  persons  were  sununoned.'*  The 
character  in  which  those  persons  were  summoned  appears  from 
the  writ  addressed  to  them,  and  the  services  they  performed  are 
shown  by  the  Rolls  of  Parliament,  lliere  is  no  indication  that  we 
can  find  of  any  previous  order  resembling  that  of  1660;  but  that 
order  b  still  enforced ;  so  that  a  Judge  in  the  House  of  Lords 
cannot  ask  a  learned  Counsel  what  book  he  is  citing  in  argument. 
The  question  must  be  put  through  the  mouth  of  a  Peer. 

mrdly,  a  fiction,  or  rather  fond  fantasy^  was  devised  in  the  last 
century,  that  Peers  inherited  law  by  descent,  or  acquired  law  by 

(a)  Earl  of  Eglinton. 
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^^aSeSI*^"^'  have  been  ready  almost  to  raise  the  standard  of  rebellion 
when  I  have  read  of  the  manner  in  which  the  judicial 
business  has  sometimes  been  tra<nsacted.  My  Lords,  I  do 
trust  that  there  is  no  danger,  however^  that  such  times 

patent.  The  satire  of  Swift  did  not  prevent  the  great  Lord  Chan- 
cellor Hardwicke  from  saying,  that  if  he  went  wrong  in  Penn  v, 
Baltimore,  (1  Ves.  Sen.  446.,)  his  errors  would  be  corrected  by  a 
Senate  equal  to  that  of  Rome  itself.  In  every  case  that  went  from 
Chancery,  in  his  time,  to  the  House  of  Lords,  he  was  himself  the 
Roman  Senate,  and  affirmed  in  judicial  solitude  his  own  excellent 
decisions.  Yet  after  this  was  Blackstone  ready  to  take  up  the 
wondrous  tale  of  Peers  "  bound  upon  their  conscience  and  honour 
(equal  to  other  men's  oaths)  to  be  skilled  in  the  laws  of  thdr 
country." 

The /our^A  neglect,  or  mistake,  was  the  practice  which  had  crept 
in  during  Lord  Eldon's  time,  of  dispensing  with  the  Chancellor's 
attendance,  and  getting  the  judicial  work  done  by  deputy  speakos 
not  members  of  the  House ;  or,  as  in  Lord  Gifford's  case,  taking 
one  of  the  Judges  and  calling  him  up  with  a  Peerage  for  the 
avowed  purpose  of  relieving  the  Chancellor  from  the  p^<ninanoe 
of  his  cardinal  duty. 

When  Sir  John  Leach  and  Chief  Baron  Alexander  sat  alter- 
nately as  *'  Deputy  Speakers,"  to  hear  appeals  in  the  last  year  of 
Lord  Eldon's  Chancellorship,  three  *'  lay  figures "  (we  use  Lord 
Derby's  expressive  metaphor,  suprh,  p.  583)  were  associated  with 
them.  At  the  dose  of  an  argument,  the  "  Speakers  "  (not  bdng 
able  to  speak)  made  a  sign ;  in  an  adjoining  room  they  gave  atter- 
anoe  to  their  opinions,  and  then  returning  to  the  woolsack,  resumed 
their  taciturnity.  A  *'  lay  figure "  (who  had  not  heard,  periiaps, 
a  word  of  the  argument,  and  who  had  not  taken  the  trouble 
to  go  with  the  deputy  speaker  into  the  place  where  that  learned 
person  had  explained  himself)  rose  and  gravely  moved  that  the 
judgment  complained  of  be  "  reversed."  This  mode  of  satisfying 
the  suitors,  and  enlightening  the  inferior  tribunals,  did  not  last 
long ;  but  it  lasted  long  enough  to  bring  reproach  on  the  highest 
tribunal  of  the  country. 

The  Chancellor's  first  duty  is  to  attend  the  House  of  Peers ;  the 
head  of  the  law  sat  on  the  woolsack  long  before  the  Chancery  was 
a  ''  Court,"  and  long  before  the  legal  College  of  Lincoln's  Inn 
was  founded  by  Henry  de  Lacy  (a). 

Fifthly,  a  certain  remissness, — in  leaving  too  much  to  the  Govern- 
ment of  the  day ; — for  although  Peers  are  not  necessarily  profound 

(a)  Per  Lord  St.  Leonards  :  "  I  hope  I  shall  never  see  this  House, 
in  its  Appellate  Jurisdiction,  act  in  any  other  way  than  under  the  Pre- 
sidency of  the  Lord  Chancellor  for  the  time  being."  Evid.  before  die 
Comm.  p.  178. 


THE   APPELLATE   JURISDICTION.  623 


Committee  from  wliich  we  shall  select  proper  Judges  for 
every  case  as  it  may  occur,  and  that  in  this  manner  our 
jurisdiction  will  remain  and  be  usefully  exercised. 

jarista,  yet  are  they  all  interested  in  the  satisfactory  administration 
of  judicial  business  in  the  House.  They  oug^ht  to  see  to  this,  and 
not  abandon  it  entirely  to  professional  persons.  We  believe  that 
Lord  Derby  has  the  distinction  of  being  the  first  member  of  this 
illustrious  body,  who,  neither  being  a  lawyer  nor  a  member  of  the 
Government,  felt  it  his  duty  to  bring  forward  resolutions  affecting 
the  appellate  jurisdiction ;  and  he  did  so  on  the  ground  that  the 
Peerage  generally  had  a  deep  concern  in  what  Lord  Brougham  calls 
the  **  flower  of  their  prorogative."  See  Life  Peerage  Debate,  p.  422. 
If  the  Lords  would  but  "  collect  their  scattered  elements  of 
strength,  and  revert  to  their  pristine  institutions"  (a),  all  would  be 
right.  Lord  Lyndhurst  told  them,  on  the  23d  June  1851,  (see 
Hansard,)  that  "  the  best  way  to  proceed  was  in  the  manner  that 
most  corresponded  with  the  ancient  constitution  of  the  House.'' 
lliis,  he  would  have  shown,  had  he  brought  on  the  motion  which 
he  ])rbmised  {suprh,  p.  571) ),  but  that  motion  was  intercepted  by 
the  more  rapid  proceedings  of  Lord  Derby. 

All  agree  that  to  create  a  proper  court  of  ultimate  appeal  is  dilR- 
cult ;  but  in  this  country  the  difficulty  has  been  aggravated  by 
trying  to  keep  up  two  courts  of  ultimate  appeal,  exercising  rival 
and  clashing  authority.      The  effort  should  be  to  secure  one  good 
supreme  tribunal,  having  a  large  stock  of  Judges,  not  all  sitting 
constantly  together,  but  liable  to  be  called  upon  to  do  duty  as 
their  respective  qualifications  fit  them  for  the  varying  exigencies 
of  each  case,  keeping  in  view  a  principle  excellently  put  in  a 
late  number  of  a  distinguished  publication  (Edinburgh  Review, 
July  IS5G),  that  a  "supreme  court  of  appeal  should  possess  an 
amount  of  judicial   authority  and   legal  weight,   exceeding  the 
combined   strength  of  the  courts,  whose  judgment  it  has  to 
review."     The  Reviewer  (who  has  evidently  thought  long  and 
dee])ly  on  this  subject,)  further  says  that  there  should  be  "  some 
members  sitting  constantly  in  the  Court  of  Appeal  to  maintain  the 
uniformity  of  its  practice,  and  occasionally  to  take  a  broader  view 
of  the  questions  brought  under  the  cognizance  of  such  a  tribunal, 
llie  combination  of  such  minds  with  some  of  the  Judges  engaged 
in  the  daily  business  of  other  Courts,  is  extremely  imjwrtant.    llie 
Exchequer  Chamber  therefore  is  objectionable."     By  recurring  to 
the  original  constitution  of  the  House,  by  summoning  the  Equity 
Judges,  {$€€  the  opinion  of  Sir  F.  Kelly,  infrh,  p.  r»65),  by  recalling 
the  ordinary  Council — the  Judicial  Committee, — by  re-uniting  them 
with  the  body  from  whom  they  have  been  unskilfully  and  unhappily 

(if)  See  '*  I^ter  to  Lord  Lyndhurst,  on  the  House  of  Peers  in  its 
Judicial  Character,  as  it  was,  and  as  it  is,**  1856. 


ICarnnhtlti 
Speedk. 
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j:*rrf«.L«««rib-      Lord  St.  Leonabds  : 

Speech. 

My  Lords,  it  is  a  great  satisfaction  to  be  able  to 
rise  to  speak  on  this  question,  and  to  feel  assured 
that  it  is  in  no  respect  a  party  question  ;  but,  at  the 

severed  for  two  centuries,  by  placing^  them  all  again  under  the 
same  roof,  (as  recommended  by  Lord  CampbeU  on  the  11th  April 
1842),  and  by  some  other  improvements  corresponding  with  the 
expansion  of  the  empire, — "a  constellation  of  lawyers"  (Lord 
Hale*s  expression)  might  be  secured  to  the  House  of  Lords,  fitted 
for  the  dispensing  of  every  kind  of  law,  and  competent  to  dis- 
charge any  amount  of  business.  If  the  Chiefs  of  the  Common 
Law  Courts  were  relieved  from  the  Circuit,  and  from  Jniy 
trials,  they  might  be  constantly  in  the  House,  except  during  Term 
time.  This  would  be  a  prodigious  acquisition ;  and  it  would  in- 
volve no  change ;  for  the  Writ  of  assistance  declares  that  all  other 
things  are  to  be  cast  aside  in  obedience  to  its  Summons. 

lliings  rational  do  not  die  by  disuse.  Even  a  sinful  absurdity, 
Trial  by  Battle,  unseen  for  three  centures,  required  an  Act  of  Par- 
liament to  extinguished  it.  The  contraiy  doctrine  is  dangerous 
where  much  stands  on  antiquity.  (See  Twiss's  Life  of  Lord  £ldon, 
vol.  2,  p.  336;  Hansard  18  June  1819). 

The  union  of  the  legal  with  the  legislative  power  weighs,  and 
has  always  weighed,  in  the  popular  apprehension,  giving  the  Court 
of  Parliament  an  authority  quite  peculiar,  and  differing  from  that 
of  other  tribunals— the  difference  being  one  of  kind  as  well  as  of 
degree.  As  to  Colonial  and  Foreign  appeals,  we  doubt  whether  it 
would  not  be  an  advantage  to  have  them  heard  in  a  Tribunal  more 
in  the  public  eye  than  the  Privy  Council.  Our  dependencies  should 
look  for  justice  to  the  Imperial  Parliament. 

And  here  we  cite  the  remarks  of  Sir  John  Romilly  before  the 
Committee  : — "  It  appears  desirable  that  the  Appellate  TVibunal 
should  not  consist  exclusively  of  Lawyers.  It  should  continue  to 
be  the  House  of  Lords  in  its  essence,  and  not  merely  in  form." 
The  Vice-Chancellor  Stuart,  in  the  same  spirit,  deprecates  ''any 
change  that  would  prevent  the  interference  of  the  Lay  Peers ;"  his 
Honor,  in  another  place,  commending  "the  number  of  checks 
which  the  present  system  provides."  This  cannot  refer  to  the  "  lay 
figures,"  for  they  are  no  checks,  but  proclaim  incompetency.  Sudi 
men  as  Lord  Derby,  Lord  EUenborough,  Lord  Grey,  the  Duke  of 
Somerset,  Lord  Stuihope,  Lord  Redesdale,  Lord  Granville,  the  Duke 
of  Argyll,  Lord  Eversley,  and  many  others,  would  undoubtedly  be 
of  service  on  appeals,  particularly  on  foreign  ones,  because  errors 
seen  by  them  in  their  judicial  character  would  be  put  by  them,  as 
Members  of  the  Legislature,  in  a  train  for  rectification.  Of  dd, 
the  law  was  administered  where  it  was  made.  This  was  what  gave 
the  Court  of  Parliament  a  jurisdiction  and  an  attraction  distm- 
guishing  it  from  all  other  Tribunals. 
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same  time,  I  think  noble  Lords  on  both  sides  of  the  LordSi.Leomards* 
House  ought  to  be  aware  tliat  this  question  cannot  be 
approached  so  as  to  dispose  of  it  in  a  short  or  per- 
functory manner.     The  time  has  arrived  for  an  ex- 

About  the  year  17/8,  four  Peers  having  delivered  their  opinions 
against  the  twelve  Judges  on  a  legal  question.  Dr.  Johnson  said : — 
''Sir,  there  is  no  ground  for  censure,  llie  Peers  are  Judges 
themselves ;  and  supposing  them  really  to  be  of  a  different  opinion, 
they  must,  irom  duty,  be  in  opposition  to  the  Judges."  In  Lady 
Radnor's  case,  (Cruise's  Dig.  vol.  1.  p.  516),  by  yielding  to  the 
pressure  of  conveyancers,  the  Peers  not  only  did  great  injustice  to 
her  Ladyship,  but  decided  in  opposition  to  the  general  principles 
of  Equity  as  understood  in  the  Court  of  Chancery ;  in  effect  up- 
rooting the  ancient  Right  of  Dower,  which  the  Legislature  will  be 
asked  ere  long  to  re-establish,  (see  Edinburgh  Review,  of  January 
1857>  p.  192).  When  subtleties  become  too  sublimated,  then  it  is 
that  the  Lay  element  may  prove  a  corrective.  Justice  is  better  than 
law — ^yet  is  it  often  sacrificed  at  the  shrine  of  technicalities.  The 
presence  of  the  Peerage  lends  dignity  to  the  tribunal.  But  this 
supposes  that  the  Peers  attend  to  what  is  going  on.  They  did 
80  in  former  times,  and  exercised  over  the  lawyers  a  whol^me 
supervision. 

The  Appellate  Jurisdiction  of  the  Queen  in  Council  has  been 
contrasted  with  the  Appellate  Jurisdiction  of  the  House  of  Lords. 
The  fact  is  that  the  principal  defects  of  the  Privy  Coundl,  aa 
a  Court  of  Appeal,  have  been  corrected  by  Lord  Chancellor 
Brougham's  Act  of  1833;  but  it  was  long  before  this  tribunal 
attuned  to  the  high  reputation  it  now  er^oys.  As  late  as  in  1840, 
Lord  Cottenham  comphdned  of  its  want  of  a  head  to  keep  order  in 
its  proceedings,  its  uncertain  component  parts,  the  difficulty  of 
getting  them  together,  and  its  irregular  precarious  sittings.  And 
Lord  John  Russell  declared  in  the  House  of  Commons  on  the 
5th  August  1840,  that  "he  thought  this  was  a  discreditable,  if  not 
a  disgraceful  state  of  one  of  the  great  Courts  of  this  empire."  Yet 
this  is  the  identical  Court  which  has  recently  received  the  unquali- 
fied commendation  of  the  most  eminent  members  of  the  bar.  The 
change  is  mainly  due  to  the  care  which  has  been  taken  by  the 
successive  Lords  President,  by  Mr.  Reeve  the  discerning  Registrar 
of  the  Privy  Council,  and  by  the  members  of  the  Committee  itself, — 
that  no  cause  should  be  heard  without  the  attendance  of  the  Judges 
best  qualified  by  experience,  station,  and  ability  to  decide  it.  Still 
Lord  Campbell's  objection  (suprh,  p.  612)  holds  good;  and  one  of 
Lord  Cottenham's  complaints  is  unsatisfied.  The  Judicial  Com- 
mittee has  no  chief.  The  Lord  President  is  not  a  legal  functionary. 
The  members  sit  at  a  table,  and  are  less  like  a  Court  than  any 
other  judidal  body  in  the  world. 

But  to  return  to  the  House  of  Lords.  That  fabnc  has  traditions 
to  stand  upon.    The  objections  which  have  begotten  clamour  are 
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Lord&t.uam^ds*  amination  of  it    The  noble  Earl  who  leads  the  House 

on  tlie  part  of  the  Government  seems  to  have  imagined 
tliat  a  very  short  time  will  be  occupied,  and  that  we 
on  this  side  of  the  House  are  pledged  that  there  shall 

removeable  without  or^^^ic  change,  and  with  but  little  lej^is- 
lative  aid.  The  two  Courts  should  be  reunited,  lliere  must  be 
again  what  Liord  Hale  calls  "  a  Court  as  it  wsre  within  a  Court" 
And  it  must  sit,  like  other  Courts,  throughout  the  legal  year,  and 
daily,  as  it  did  in  the  Norman  and  Plantagenet  times. 

By  an  Act  14  Ed.  3.  c.  5.,  a  Court  formed  of  a  Committee  of 
the  House  was  established,  consisting  of  one  Prelate,  two  Earls, 
and  two  Barons,  who  were  to  be  chosen  at  eveiy  new  Parliament 
Tliis  tribunal,  though  long  out  of  use,  had  a  wise  design,  that  of 
obviating  the  inconveniences  which  arose  from  the  want  of  a 
Supreme  Court  of  Appeal  during  the  recesses  of  Parliament.  There 
is,  therefore,  ample  warrant  for  the  House  sitting  judicially  after 
ceasing  to  sit  legislatively. 

The  Statute  suggests  that  upon  certain  matters  the  Courts 
below  did  not  adventure  to  decide.  The  Rolls  of  Parliament 
abound  in  entries  showing  that  where  the  Judges  desired  to 
have  a  resolution  of  their  doubts,  or  relief  from  a  too  heavy  respon- 
sibility, they  adjourned  questions  from  Westminster  Hall  to  the 
Court  of  Parliament,  "propter  diflRcultatem;"  for  it  was  sup- 
[)osed  that  here  were  lawyers  who  had  the  deepest  erudition,  the 
most  \'aried  experience,  and  the  iindest  circumspection. 

The  necessity  for  a  "  Constellation  of  Lawyers  "  in  the  House 
arose  mainly  from  this,  that  its  decisions  settled  the  law,  and  bound 
itself  as  well  as  subordinate  tribunals.  A  judgment  by  the  Lords 
on  an  appeal  or  writ  of  error  is  conclusive  upon  all  except  the 
legisUtive  power,  which,  no  doubt,  may  alter  it;  but  how?  By 
altering  the  law,  which  the  House  itself  cannot  do.  llie  theory  of 
the  Constitution  seems  to  be  that  the  ultimate  appellate  jurisdic- 
tion is  infallible.  It  cannot  err.  The  well-known  case  of  Reeve  v. 
Long  (Salk.  227 ;  2  Cruise's  Dig.  336)  seems  in  point.  There  the 
reversal  by  the  Lords  was  against  the  opinion  of  all  the  Judges. 
A  general  Act  was  passed  (10  &  II  Will.  3.  c.  16),  altering  the  law 
laid  down  by  the  House,  but  not  touching  the  decision.  The  prin- 
ciple on  which  the  Act  proceeded  \^'ould  appear  to  have  been,  that 
what  the  Court  of  last  resort  decides,  however  inconvenient  or 
unjust,  is  law,  and  is  to  be  set  right  only  by  Parliament.  Hence, 
even  where  the  law  Lords  differ  in  opinion, — where  they  are  equally 
divided  in  giving  judgment, — and  where,  consequently,  as  some 
may  irreverently  imagine,  the  soundness  of  their  final  determination 
may  be  questioned,  it  will  nevertheless  be  as  good  law  as  if  the 
Peers  had  all  cordially  concurred  in  voting  it.  Thus,  in  Tie  Qtufn 
v.  I^lillis,  10  Cla.  &  Fin.  534,  Lord  Lyndhurst,  Lord  Cottenliain. 
and  Lord  Abinger  were  of  one  mind ;  Lord  Brougham,  Lofd  Den- 
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be  no  delay.  I  am  certain  that  there  will  be  no  Lord^^ucmard** 
unnecessary  delay  on  this  side  of  the  House ;  but  it 
would  be  a  delusion  if  your  Lordships  believed  that 
this  great  question  can  be  forced  through  the  Corn- 
man,  and  Lord  Campbell  of  another.  The  decision  was  said  to  have 
been  but  a  negation,  proceeding  upon  the  ancient  rule  of  the  law, 
Semper  praesumitur  pro  negante.  But  the  Court  of  Exchequer,  in 
Catherwood  v.  Casloriy  13  Mee.  &  Wei.  261,  treated  this  as  a  light 
mode  of  dealing  with  a  judgment  of  the  House  of  Lords.  Tbey 
looked  to  the  result,  and  there  they  found  that  the  House,  as  a 
House,  had  given  a  judgment ;  and  then  they  said,  by  the  mouth 
of  the  learned  Baron  Parke,  **  that  authority  binds  us."  The  con- 
trary doctrine.  Lord  Campbell  holds,  would  endanger  titles  (a).  It 
will  be  found  that  the  House  itself  has  never  revoked  what  it  has 
once  deliberately  laid  down  on  an  appeal  or  writ  of  error.  Lord 
St.  Leonards,  indeed,  is  of  opinion  that  although  it  cannot ''  reverse 
its  own  decisions,  it  has  the  power  of  correcting  an  error  in  Law 
in  future  cases"  {b).  But,  with  great  deference  to  his  Lordship,  let 
us  suppose  that  the  Lords  were  now,  in  1857,  to  entertain  mis- 
givings respecting  the  principle  on  which  they  decided  the  great 
Bridgewater  case,  in  August  1853  (c) — is  there  any  power  short  of 
a  statute  that  could  alter  the  law  of  that  celebrated  adjudication  ? 
And  is  not  the  House  itself  as  much  bound  to  conformity  as  the 
other  Courts  of  the  country  ?  In  the  recent  case  of  Cochrane  v. 
Baillie,  Lord  St.  Leonards  said  (12  March  1857),  with  reference  to 
a  judgment  on  a  Scotch  appeal,  '*  That  simple  naked  point  was 
decided  by  this  House,  and  is  now  the  law  of  the  land'*  (d). 

The  House  without  the  concurrence  of  the  other  branches  of  the 
Legislature  certainly  cannot  alter  **  the  Law  of  the  Land."  This 
was  what  Lord  Mansfield  meant  when  he  said  "  the  absurdity  of 
Lord  Lincoln's  case  is  shocking.  However  it  is  now  Law,"  and 
must  be  followed. — (Douglas*  Rep.  695.) 

Tliese  considerations  seem  strong  in  favour  of  those  who  wish  to 
protect  the  House  from  all  possible  nuscarriages,  whether  in  principle 
or  practice,  in  substance  or  appearance. 

Decisions  below  are  never  cited  to  the  House  as  authorities, 
because  it  is  bound  by  no  decisions  but  its  own.  The  Lords, 
therefore,  are  careful  how  they  notice  cases  from  other  Courts, 
least  they  shake  or  appear  to  confirm  them. 

(a)  See  3  IL  of  L.  Gas.  39 1,  where  Lord  Campbell  said :  **  My  opinion 
is,  that  this  House  cannot  decide  something  as  law  to-day,  and  decide 
differently  the  same  thing  as  law  to-morrow ;  because  that  would  be  to 
leave  the  inferior  tribunals  and  the  rights  of  the  Queen's  subjects  in  a 
state  of  uncertainty." 

(6)  1  Macq.  Reports  p.  791. 

(c)  Egerton  v.  Lord  Brownlotr^  4  H.  of  L.  Gas.  1. 

((/)  2  Macq.  Reports  p.  541. 
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s/.Leonardt'  mittce  without  occupying  a  very  considerable  time  I 
entirely  agree  that  witnesses  must  be  examined,  and 
for  the  reason  I  will  tell  your  Lordships.  Witnesses 
must  be  examined  because,  however  reverently  the 

The  admirers  of  "single-seated  justice"  (if  the  phrase  be 
English,  or  has  meaning,)  will  learn  with  surprise,  that  when 
the  French  Court  of  Cassation  sits,  in  ftill  condave,  forty-nine 
Judges  are  present ;  that  is  to  say,  three  Courts,  each  of  sixteen 
Judges,  unite  (with  a  President  at  their  head)  to  form  the  Supreme 
reviewing  tribunal  of  the  Empire.  And  yet  it  appears  that  a 
decision  by  this  formidable  combination,  pronounced  en  audience 
solennelle  (toutes  les  Chambres  r^unies),  does  not  fix  the  law  (a). 
so  as  to  make  it  absolutely  binding,  the  French  Jurists  caring  little, 
or  comparatively  little,  for  precedent,  and  going,  or  professing  to 
go,  all  upon  principle.     See  infra,  p.  679. 

Much  was  SEud  in  the  Committee  as  to  the  number  of  Judges 
necessary.,  or  proper,  to  constitute  a  tribunal  of  ultimate  appeal. 
Very  valuable  opinions  on  this  point  were  delivered  by  witnesses 
entitled  to  the  greatest  attention.    (See  ii^frh,  p.  655.) 

In  a  late  case  at  Lincoln's  Inn  (19  July  1856),  the  Court  being 
composed  of  only  two  Judges,  Lord  Justice  Knight  Bruce  gave  his 
sentiments  as  follows : — "  The  Lord  Justice  Turner  has,  with  the 
Vice-Chancellor,  come  to  a  conclusion  at  which  I  have  been  unable 
to  arrive.  Finding  that  my  Brother's  conclusion  renders  my  opinum 
immaterial,  I  wish  the  parties  not  to  be  delayed  on  my  account. 
Accordingly,  without  my  concurrence,  as  without  my  dissent, 
the  appeal  must  be  dismissed."  The  course  taken  by  Lord  Justice 
Knight  Bruce,  though  ingenious  and  well  intended,  (under  diffi- 
culties created  by  the  Legislature,)  raises  the  question  discussed, 
infrh,  p.  665,  666.  Mr.  RoundeU  Palmer  holds  that  *'  in  Courts 
subject  to  appeal,  the  reasons  which  influence  the  minds  of  the 
different  Judges  should  appear,  in  order  that  they  may  be  considered 
and  reviewed." 

The  people  of  Scotland  have  felt  and  evinced  a  feeling  character- 
istically "  fervid  "  on  the  subject  of  their  appeals  (6).  They  all, 
however,  admit  that  the  Court  of  last  resort  must  be  in  the 
metropolis  of  the  Empire.  Lord  Cockbum,  in  his  Memorials, 
owns  that  Scotland  itself  is  too  narrow ;  while  the  profound  Sir 
Islay  Campbell  acknowledges  the  benefits  which  the  abjudications 
of  this  House  have  conferred  upon  Scotch  jurisprudence. 

(a)  This  was  mentioned  by  Lord  Brougham  in  the  Committee. 
See  the  Evidence  before  the  Comm.,  p.  16,  sed  vide  the  remarks  of 
M.  de  la  Chere,  infra,  p.  683. 

(6)  **  Suppose  (says  Lord  Chancellor  Brougham)  a  decision  of  the 
thirteen  Judges  of  Scotland  appealed  against  It  was  to  be  a^odieited 
upon  by  a  single  individual,  who  was,  perhaps,  as  ignorant  of  the  law  of 
Scotland  as  of  the  law  of  Japan."— rtme«  8  Sept  1831. 
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appellate  jurisdiction  of  this  House  has  been  treated  TA>rdst.LeonardB' 
up  to  a  recent  period,  at  this  moment,  and  for  a  short 
time  before  the  period  at  which  I  am  addressing  your 
Lordships,  it  is  impossible  to  deny  that  certain  chan- 

Those  benefits  are  sometimes  as  conspicuous  in  affirmances  as  in 
reversals.  This  is  shown  by  Lord  Brougham's  judgment  in  the 
famous  Warrender  caae;  a  judgment  which  verifies  the  remark 
of  Mr.  Hume  that  in  matters  of  reasoning  the  arguments,  when 
just,  can  never  be  too  refined. 

If  it  be  probable  that  the  assistance  of  a  Scotch  Judge  would  be 
of  use,  it  is  certain  that  the  exclusive  devolution  upon  him  of 
Scotch  business  would  be  mischievous,  and  the  bare  imagination 
would  be  as  bad  as  the  reality,  lliis  would  make  it  necessary  to 
secure  strong  colleagues. 

One  source  of  dissatisfaction  for  the  last  forty  years  has  been  a 
subordinate  tribunal  in  the  House  called  the  Appeal  Committee, 
which  is  appointed  to  consider  and  report  on  matters  of  practice. 
No  one  can  tell  when  this  little  court  will  convene,  or,  with  certainty, 
who  may  compose  it.  Lord  Cranworth  since  his  appointment  to 
the  Great  Seal  has  always  sat  in  it.  Lord  St.  Leonards  never  once 
came  near  it.  The  matters  generally  before  it  are  indeed  un- 
worthy of  such  high  cognizance;  yet,  to  do  them  properly  is  a 
work  of  time  and  of  labour  and  care. 

A  petition  presented  to  the  Appeal  Committee  on  the  first  day  of 
a  session  may  not  be  disposed  of  till  the  last,  when  the  object  has, 
perhaps,  become  impracticable,  or  is  no  longer  desired  by  the  parties. 

The  Appeal  Committee  expires  with  the  session ;  and  if  a  petition 
has  received  no  decision,  the  application,  if  persisted  in,  must  be 
renewed  by  a  fresh  petition  (involving  fresh  fees)  in  the  ensuing 
session. 

No  Counsel  attend  the  Appeal  Committee — nor  is  the  business 
generally  of  such  a  kind  that  Counsel  could  much  assist  in  it. 

Sometimes  the  Committee  gives  no  decision  itself,  but,  when 
perplexed,  reports  that  the  matter  should  go  back  to  the  House, 
— or,  what  is  worse,  that  it  should  be  argued  along  with  the  merits 
at  the  Bar.  Parties  are,  therefore,  obliged  to  be  prepared,  perhaps, 
at  great  expense,  with  an  array  of  counsel  and  a  pile  of  printed 
papers  on  the  merits,  although  it  may  turn  out,  after  ten  minutes 
talk  at  the  Bar,  that  the  merits  cannot  be  gone  into. 

The  business  before  the  Appeal  Committee  is  occasionally  im- 
portant to  the  parties;  but  the  bidk  of  it  is  mere  routine,  with  which 
the  Officers  of  the  House  could  deal  better  than  a  Committee  of 
Lords,  who  ought  to  assemble  only  upon  matters  of  some  weight 
or  doubt ;  and  even  then,  the  Officers  of  the  House  ought  first  to 
examine  and  decide.  If  the  parties  acquiesced,  there  would  be  an 
end  of  the  afGur.  In  the  event  of  dissent,  the  Officers  should  pre- 
pare a  statement  of  the  point,  with  the  precedents  and  authorities, 
80  as  that  the  Appeal  Committee  could  make  resolutions  with  satis- 
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'^^^HoST'^^^ls  of  public  information  and  of  public  censure  have 
been  directed  against  the  appellate  jurisdiction  of 
your  Lordships.  Nothing  can  be  a  fairer  subject 
of  discussion  among  all  persons  than  the  question  of 

faction  to  themselves,  and  with  a  constant  eye  to  uniformity  of 
decision^  so  invaluable  in  the  practice  of  Tribunals. 

The  Appeal  Committee  originated  with  Lord  Eldon,  who,  per- 
secuted for  arrears  at  Lincoln's  Inn,  prnidged  every  moment  si)eDt 
upon  the  woolsack,  or  on  the  judicial  business  of  the  House. 
He  thought  to  get  some  relief,  however  small,  from  the  Appeal 
Committee.  'Ihe  same  motive  led  to  the  appointment  of  Lord 
GiflFord  as  Dej)utj'  Speaker,  in  1824  and  to  the  more  curious 
nomination  of  the  Dummies  in  1827  (ante,  p.  622).  Thus,  for  the 
convenience  of  one  man,  (a  good  man  certainly,  let  us  even  say  a 
great  man,)  a  Tribunal,  the  most  illustrious  in  the  world,  and 
coeval  with  the  monarchy,  was  made  for  a  time,  we  are  constrained 
to  say,  a  little  ridiculous  (a). 

A  singular  notion  is  entertained  that  the  Committees  of  the 
House  of  Lords  have  no  ]K)wer  to  swear  witnesses,  and  this  because 
the  Committees  of  the  other  House  have  no  such  power.  But  the 
House  of  Lords  is  the  C^ourt  of  Parliament ;  the  Commons  are  only 
a  representative  assembly  (6).  The  Lords'  Committees  are  an  efflu- 
ence of  themselves,  llie  House  cannot  look  judicially  at  testimony 
not  coming  before  it  through  the  medium  of  an  oath.  The  old 
Court  of  'lYiers  examined  witnesses.  That  they  put  them  upon 
oath,  cannot  be  doubted.  The  i)ower  of  swearing  is  incident  to  the 
judicial  office,  and  comes  from  the  Crown. 

But  then  it  is  said  that  a  Committee  on  a  Legislative  Bill  is 
not  a  Judicial  Committee.  Why  not?  When  the  House  takes 
evidence  on  a  Legislative  Bill,  the  evidence  is  on  oath,  and  the  pro- 

(a)  From  1806  to  1828,  the  first  Lord  Rcdesdale  sat  regularly  in 
the  House  of  Peers,  advising  on  judicial  business.  In  learning,  some 
have  thought  that  he  was  equal  to  Lord  Eldon.  He  had  powers  of 
exposition  too,  and  excelled  as  a  legal  writer.  The  laborious  in- 
quiry into  the  Peerage  was  carried  on  under  his  superinteodance ; 
but  be  could  not  have  written  the  Reports ;  for  these  are  contradictory 
and  often  inaccurate.  It  is  singular  that  the  Scotch  lawyers,  in 
acknowledging  their  obligations  to  Lord  Eldon,  (Mr.  Moir,  for  example, 
in  his  able  pamphlet,)  forgot  Lord  Uedesdale,  who  assisted  Lord  Eldoo 
in  every  one  of  the  great  Scotch  cases.  These  two  legal  luminaries  some- 
how contrived  always  to  agree  in  their  judgments,— even  in  lunet  r. 
Jackson,  where  Lord  Eldon's  decree  was  reversed.     1  Bligh's  Kep.  173. 

(b)  It  may  however  be  a  very  tit  thing  that  the  House  of  Conunons 
and  their  Committees  should  have  power  to  put  witnesses  on  oath.  The 
member  for  Midhurst  (Mr.  Warren)  has  given  notice  of  a  motion  on 
the  subject,  undoubtedly  one  of  great  importance,  regard  being  bad 
to  the  magnitude  of  the  interests  disposed  of  on  testimony  given  by 
witnesses  unsworn  and  sitting  at  their  ease  on  a  level  with  the  Jadges. 
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the  appellate  jurisdiction  of  this  House,  the  manner  in  ^"^^jlJ^S^*^** 
which  it  should  be  constituted,  and  the  way  in  which 
Appeals  should  be  conducted  ;  but  it  ought  to  be  ap- 
proached with  the  greatest  respect  and  deference,  not 

ceeding  judicial.    The  House  does  not  change  its  character  with 
the  function  it  performs.    It  is  still  the  Court  of  Parliament. 

If  this  he  so,  why  are  scores  of  railway  and  other  witnesses 
sworn  hefore  the  House,  while  causes  are  heing  heard?  Why  is 
the  amenity  of  the  Court  ruffled  by  crowds  of  eager  and  burly 
persons  pressing  upon  the  Bar  while  learned  counsel  are  speaking, 
or  while  the  Lords  are,  perhaps,  engaged  in  the  very  act  of 
delivering  their  judgments  ? 

On  th6  13th  March  1857,  Lord  Campbell  gave  notice  (a) : — 

"That  with  the  view  of  expediting  and  generally  improving 
the  proceedings  of  Select  Committees,  he  should  move  a  stand- 
ing order  to  the  effiect,  that  the  oath  to  witnesses  should  be 
administered  not  necessarily^  at  the  bar  of  the  House,  but  when 
deemed  fit,  before  the  Select  Committees.  At  present  the  greatest 
inconvenience  resulted  from  its  being  necessary  that  witnesses 
should  be  sworn  at  the  bar  of  the  House.  Judicial  business  waa 
sometimes  interrupted  in  consequence  of  a  crowd  of  witnesses 
being  collected  at  the  bar ;  and  the  expedient  was  occasionally 
resorted  to  of  hearing  them  unsworn  before  Select  Committees, 
and  sweating  them  afterwards  if  it  were  thought  necessary."  To  this 
the  Lord  Chancellor  replied,  by  observing  that  he  "  did  not  see  his 
way  quite  so  clearly  as  his  noble  and  learned  friend  to  the  assmnp- 
tion  that  their  Lordships  coidd  delegate  to  other  persons  the  power 
of  administering  an  oath.  It  might  be  matter  for  consideration 
whether  an  Act  of  Parliament  would  not  be  necessary.  As  at 
present  advised,  he  should  feel  a  difficulty  in  drawing  an  indict- 
ment against  a  person  who  had  taken  a  false  oath  before  a  Select 
Committee  of  their  Lordships'  House  exercising  a  delegated  power 
to  administer  oaths." 

When  a  Commission  is  issued  by  a  Court  of  Justice  to  a  person 
not  having  a  judicial  character — an  English  Barrister  or  Scotch 
Advocate  for  example — he  examines  the  witnesses  upon  oath  under 
a  delegated  authority.  This  authority  may  be  either  per  expressum 
or  by  implication.  In  either  case  the  Conunissioner  executes  his 
function  on  the  principle  that  the  evidence  he  is  to  report  must 
have  that  sanction  which  the  Court  itself,  if  examining  the  wit- 
nesses, would  impose.  He  is  to  consider  himself,  therefore,  pro 
hie  vice,  as  the  Court. 

When,  again,  a  Commission  is  issued  by  a  Court  of  justice  to  a 
person  who  hcu  a  judicial  character,  but  no  antecedent  jurisdiction 
over  the  subject  matter,  he  also  administers  the  oath  under  a  dele- 
Co)  Timet,  U  March  1857. 
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^^^SJ^'''^^  only  to  individuals  but  to  this  House,  the  Court  of 

appeal  that  has  so  long  existed  as  an  appellate  juris- 
diction, and  lias  so  long  ruled  the  rights  of  all  classes 
with  respect  to  their  property.     My  Lords,  I  shall  be 

grated  authority ;  because,  although  his  office  is  judicial,  he  b  not 
entitled  to  swear  the  general  public. 

An  oath,  however  false,  will  not  amount  to  perjuiy  if  the  person 
administering  it,  although  a  Judge,  is  exercising  an  assumed  or 
volunteer  authority;  Hawk.  P.  ('.  b.  1.  c.  69.  s.  4;  2  Russ.  by 
Greaves,  599. 

If  the  House  of  I^rds  were  to  grant  a  commission  to  two 
Judges  of  the  Court  of  Queen's  Bench,  say  in  a  Peerage  case, 
those  learned  persons  having  no  antecedent  jurisdiction,  would 
administer  the  oath,  not  by  their  own,  but  by  a  derivative  autho- 
rity ;  yet  the  witnesses,  if  they  swore  falsely,  would  be  subject  to 
the  puns  of  perjuiy,  just  as  much  as  if  they  had  given  evidence  at 
the  trial  of  a  cause  before  the  Chief  Justice  of  England  and  a  Juiy. 

In  the  Lovat  Peerage  case,  the  House  of  Liords  granted  a 
commission  to  two  Judges  of  the  Court  of  Session  to  examine 
witnesses  in  Scotland.  The  Petition  for  this  Commission,  24  April 
1826,  stated  that  it  was  in  pursuance  of  "former  precedents." 
The  Commission  was  issued  with  the  assent  of  persons  not  veiy 
likely  to  be  wrong  in  their  law — Lord  Eldon  and  I^ord  Redesdale. 
The  power  given  was  **  to  examine  witnesses  upon  oath."  Many 
persons  accordingly  were  so  examined  under  that  Commission. 
The  oath  administered  was  in  pursuance  of  the  Conunission. 
The  power  to  administer  it  came  from  the  House  of  Liords ;  the 
Scotch  Judges  having  no  antecedent  jurisdiction  over  the  subject 
matter,  and  no  right  to  swear  persons  except  upon  questions 
brought  before  them  secundum  cursus  curiae. 

But  it  may  happen  that  a  Commission  is  issued  to  a  person  or 
persons  not  only  vested  with  a  judicial  office,  but  vested  also  with 
an  antecedent  jurisdiction  over  the  subject  matter.  Thus,  upon 
references  made  by  the  Court  of  Chancery  to  the  Master,  the 
Master  examined  all  the  witnesses  upon  oath,  not  under  any 
authority  imparted  to  him  by  the  reference,  but  ex  proprio  vigore 
by  virtue  of  his  office,  an  office  in  its  nature  judicial,  and  giving 
him  an  exclusive  authority  to  execute  the  reference. 

This  comes  near  the  case  of  the  House  making  a  reference  to 
members  of  its  own  body,  who  have  in  them  not  only  the  judicial 
character  but  the  antecedent  jurisdiction. 

If  these  suggestions  are  well  founded,  they  go  to  establish  the 
power  of  a  Committee  of  Peers  to  put  witnesses  on  their  oaths 
with  reference  to  matters  as  to  which  those  Peers  possess  inde- 
])endently  an  original  or  inherent  jurisdiction. 

By  virtue  of  a  Commission  from  the  House^  in  the  Lovat  cue, 
witnesses  were  examined  upon  oath  in  a  remote  oomer  of  Inver- 
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very  anxious  that    the   leading  counsel   who   have  LordSLLeonarit' 

Speech, 

practised  and  are  now  practising  at  the  bar  of  your 
Lordships'  House  should  be  heard  as  witnesses,  and 
examined  before  that  Committee.     Let  us  hear  from 


ness-shire ;  and  it  is  presumed  no  one  will  doubt  that,  if  those 
witnesses  had  prevaricated,  they  might  have  been  indicted  for 
perjury,  unless  we  suppose  that  Lord  Chancellor  Eldon  and  his 
profound  ooa^jutor  Lord  Redesdale  miscarried  in  the  advice  which 
they  gave  to^the  House. 

Then  where  is  the  difference  between  an  appointment  of  a  Com- 
mission and  a  Reference  to  a  Committee?  There  is  a  difference, 
and  a  considerable  one  too ;  but  it  is  all  in  favour  of  the  Com- 
mittee, who  inquire,  indeed,  by  direction  i^om  the  House,  (of  which 
they  are  a  part),  but  who  swear  witnesses  by  their  own  authority, 
or  by  a  power  more  easily  communicated  to  them  than  to  strangers, 
a  power  to  be  exercised,  not  in  the  Provinces,  but  in  the  Palace  of 
Justice,  and  almost  within  hearing  and  sight  of  the  woolsack 
and  the  throne. 

The  question  has  been  made  a  little  difficult  by  the  course 
taken  for  some  time  under  an  impression  that  Peers  could  not 
carry  with  them  their  judicial  faculty  and  their  jurisdiction  out 
of  one  chamber  of  Parliament  into  another.  And  this  but  shows 
the  danger  of  tolerating  new  practices  without  due  consideration 
of  their  effects.  The  Lords,  we  believe  have,  the  remedy  in  their 
own  hands,  if  they  would  but  use  it. 

The  theoiy  and  working  of  the  feudal  Parliaments  stood  with 
the  reason  of  mankind ;  but,  owing  to  the  long  intermissions  of 
their  sittings  dming  the  Tudor  and  Stuart  reigns,  the  original 
practice  came  to  be  forgotten ;  for  the  rolls  and  journals  were 
not  printed  in  those  days :  and  when  Lord  Chancellor  Clarendon 
returned  from  Bruges  with  his  Master  and  the  Great  Seal  in  1660, 
there  was  no  one  to  tell  the  old  and  rational  method  of  proceeding. 
Hence  the  deviations. 

The  House,  however,  rests  securely  on  its  ancient  basis;  and 
we  may  say  of  it  what  Andrew  Fairservice  well  said  of  the 
Glasgow  Cathedral : — *'  It's  a  brave  Kirk — nane  o'  yere  whig- 
maleeries  and  curliewurlies  and  opensteek  hems  about  it, — a'  solid, 
weel-jointed  masonwark,  that  will  stand  as  lang  as  the  warld,  keep 
hands  and  gunpoother  aff  it." 

[The  substance  of  the  preceding  Note  has  been  put  together 
very  much  at  the  suggestion  of  Sir  John  Lefevre,  who  most  kindly 
placed  materials  at  the  disposal  of  the  writer,  with  a  view  to  the 
inquiry  of  hist  Session.  Passing  strange,  it  seemed  that  Sir  John 
licfevre  was  not  examined  before  the  Committee;  and,  perhaps, 
more  inexplicable  still,  that  Mr.  Reeve,  the  experienced  regulator 
of  the  Judicial  Committee,  was  not  asked  a  question]. 
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^'^''^iiS"'"^*  their  lips,  who  are  certainly  competent  to  speak  upon 

the  subject,  what  are  the  objections  to  the  juris- 
diction as  it  is  now  exercised,  and  we  shall  then  be 
better  able  to  judge  whether  any  and  what  remedy 
can  be  applied  to  those  evils  which  they  will  point  out 
Her  Majesty's  Solicitor  General  spoke  in  another 
place  (I  speak  only  from  what  I  have  seen,  and  I  dare 
say  the  expressions  were  exaggerated),  with  his  au- 
thority as  a  member  of  the  Government  and  a  leading 
member  of  the  bar,  of  the  manner  in  which  appeals 
to  this  House  were  conducted,  which  must  infallibly 
lead  most  men  to  doubt  the  propriety  of  this  House 
retaining  its  jurisdiction ;  or,  if  it  does  not,  cast  censure 
upon  the  persons  who  undei-take  the  duty  of  advising 
your  Lordships  in  that  respect.  Now,  I  am  about  to 
read  a  few  words  to  your  Lordships  from  a  publication 
which  contains  a  report  of  all  the  cases  in  all  the 
Courts,  and  which  is  usually  exceedingly  well  con- 
ducted, and  with  great  propriety ;  but,  taking  up  this 
question  of  Life  Peerage,  they  make  this  observation 
within  the  last  week  or  ten  days,  as  to  the  manner  in 
which  the  judicial  business  of  the  House  is  conducted: 
**  That  an  accession  of  strength  is  required  in  this 
quarter  no  one,  we  should  have  thought,  would  doubt ; 
and  we  cannot  assent  to  Lord  Lyndhurst's  assertion 
that  the  House  of  Lords  as  a  Court  of  Appeal  is 
sufficiently  strong.  It  is  unsatisfactory  to  the  counsel 
who  practise  before  it ;  to  the  suitors  whom  they 
represent ;  and  to  the  public  at  large.  The  adminis- 
tration of  justice  should  not  only  be  unsuspected,  but 
should  be  above  suspicion.  It  is  a  serious  evil  to  have 
the  highest  tribunal  of  appellate  jurisdiction  in  this 
country — the  last  resort  of  wearied  and  almost  ex- 
hausted suitors — exposed  to  obloquy  and  contempt, 
not  only  from  the  lay  ix)rtion  of  the  community,  but 
even  from  lawyers,  with  the  Solicitor  General  at  their 
head.*'   I  rejoice,  therefore,  that  this  Committee  has 
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been  appointed,  if  it  went  no  further  than  to  ascertain  hordsi.heonarda' 
what  are  the  grounds  upon  which  these  arguments 
are  brought  forward. 

My  Lords,  I  have  practised  at  the  bar  of  this  House 
probably  to  as  great  an  extent  as  almost  any  other 
man  has  done,  and  I  have  seen  the  administration  of 
justice,  and  have  been  affected,  as  counsel,  by  the 
administration  of  justice  in  this  House,  for  a  very  long 
period  before  I  left  the  Bar.  I  will  take  upon  myself 
to  assert  that,  although  more  learned  men  may  have 
assisted  your  Lordships  in  coming  to  a  decision,  there 
never  has  been  a  period  at  any  time  in  which  the 
causes  have  been  heard  with  more  attention  by  those 
who  have  assisted  your  Lordships  with  their  advice — 
there  never  has  been  a  period  in  which  more  attention 
has  been  given  to  the  hearing  of  the  cases ;  in  which 
more  attention  has  been  bestowed  upon  the  decision  of 
the  cases ;  or  in  which  more  elaborate  reasons  have 
been  given  for  those  decisions  than  at  the  present 
period.  Let  us,  therefore,  know,  let  the  House  know, 
and  let  the  country  know  what  are  the  grounds  of  the 
charges  which  are  thus  brought,  not  simply  against 
the  jurisdiction  itself,  but  evidently  against  the  ex- 
ercise of  the  jurisdiction.  The  words  which  I  have 
read  to  your  Lordships,  if  they  bear  any  meaning, 
rather  point  to  the  latter  than  to  the  foimer.  What 
is  the  meaningi  of  saying  that  the  administration  of 
justice  should  be  imsuspected?  The  administration 
of  justice  in  this  House  is  unsuspected.  There  is  not  a 
man  in  England  who  suspects  the  administration  of 
justice  in  this  House.  There  are  persons  who  may 
differ  from  the  opinions  expressed  by  the  noble  and 
learned  Lords  who  assist  you.  They  may  be  unequal 
to  the  task ;  there  may  be  more  learned  persons  in 
existence ;  but  that  would  not  justify  any  such  obser- 
vations as  I  have  called  to  your  Lordships'  attention. 
It  appears  to  me,  therefore,  a  matter  of  the  highest 
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^■^^fc^JT*^'  necessity  that  a  Committee  should  be  appointed,  in 

order  to  see  whether  the  public  discontent,  as  &r  as 
it  can  be  said  to  exist,  is  or  is  not  well  founded. 

I  have  a  right  to  say,  speaking  for  myself  only,  that 
in  the  discussion  of  the  question  of  Life  Peerages  I  was 
wholly  unactuated  by  any  desire  to  resist  all  alteration 
of  the  jurisdiction  of  the  House  as  a  Court  of  Appeal. 
It  has  been  said  that  those  who  have  opposed  Life 
Peerages  have  evinced  a  determination  to  maintain  the 
jurisdiction  of  this  House  as  it  now  stands,  altogether 
untouched.  Now,  I  have,  for  the  last  twenty-five 
years,  taken  every  possible  opportimity  in  the  otiier 
House  of  Parliament,  and  wherever  I  have  had  the 
power  of  calling  the  attention  of  the  Government  and 
the  public  from  time  to  time  to  the  nature  of  the 
jurisdiction  of  this  House,  and  requiring,  as  &r  as 
I  could,  that  there  should  be  an  alteration  in  the 
maimer  in  which  it  should  be  exercised,  never  for  a 
moment  thinking  that  the  jurisdiction  should  be  taken 
from  the  House ;  all  I  desired  was  that  it  should  be 
improved,  that  is,  that  the  exercise  of  it  should  be 
improved ;  but  I  am  sure  if  your  Lordships  desire  to 
strike  from  under  you  one  of  the  main  pillars  upon 
which  the  House  rests,  you  will  denude  yourselves  of 
the  appellate  jurisdiction.  Depend  upon  it,  the  greater 
portion  of  that  weight  and  authority  with  the  pubtic 
would  cease,  and  you  would  not  be  the  House  you 
now  are,  but  your  hereditary  quality  would  be  affected 
and  diminished  by  your  being  deprived  of  that  which, 
while  it  is  an  ornament  to  the  House,  can  never  be  so 
unless  it  is  useful  to  the  country. 

My  Lords,  in  the  year  1830,  after  I  became  Solicitor 
General,  I  stated  to  the  other  House  of  Parliament 
what  the  measures  were  which  that  Government  to 
which  I  had  been  attached  intended  to  bring  forward 
I  particularly  touched  upon  the  Coiirt  of  Appeal,  and 
I  advised  the  creation  of  what  I  called  au  Equitjr 
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Court  of  Exchequer.     During  the  whole  of  my  life  at  Lordst.T.eonar4$' 

Spctch* 

the  Bar,  I  have  objected  to  what  my  noble  and  learned 
friend  has  alluded  to,  an  appeal  from  a  man  to  the 
same  man.  I  recollect  perfectly  well  making  use  of 
this  observation,  that  a  man  in  appealing  from  Philip 
drunk  to  Philip  sober  had  some  chance,  but  after  the 
Lord  Chancellor,  sitting  in  his  own  Court,  has  upon 
careful  consideration  decided  a  case  as  he  thinks  right, 
to  bring  the  same  matter  before  him,  sitting  alone  in 
this  House,  and  ask  him  to  reverse  his  decision,  never 
can  be  a  wise  course  to  follow.  I  have  no  doubt  he  is 
desirous  of  doing  what  is  right,  but  I  take  the  liberty 
of  observing  that,  although  I  have  no  doubt  of  his 
good  intention,  yet  it  never  can  be  carried  into  effect, 
because  the  learned  Judge  thinks  he  is  right,  and  he 
maintains  his  opinion,  having  been  satisfied  in  the 
Court  below  of  the  facts  and  the  law  of  the  particular 
case.  Now,  my  Lords,  that  state  of  things  does  not 
now  exist,  nor  has  it  existed  for  a  considerable  period, 
because  there  never  has  been  a  period  for  a  considerable 
time  in  which  the  Lord  Chancellor  has  sat  here  with- 
out being  able  to  have  other  assistance ;  and  no  Lord 
Chancellor  would  sit  and  hear  an  appeal  by  himself 
without  calling  for  assistance  if  he  could  obtain  it  (a). 
The  Lord  Chief  Justice  refers  to  a  case  in  which 
lately  he  was  kind  enough  to  come  and  assist  at  the 
hearing  of  an  appeal.  It  was  an  appeal  frt)m  a  decision 
of  my  own  in  the  Court  of  Chancery,  and  which  in- 
volved many  important  questions  of  law  and  equity,  a 
very  fisdr  subject  for  appeal  My  noble  and  learned 
friend  on  the  woolsack  thought  we  had  better  have  a 

(a)  Lord  Hardwicke  when  Chancellor  was  the  sole  Law  Lord 
in  the  House.  He  could  have  called  in  the  Judges ;  but  he  rarely, 
if  ever,  did.  How  often  did  Lord  Eldon  summon  them?  Mr. 
Leahy,  writing  about  1827,  says : — '*  I  believe  that  on  an  average 
the  Judges  do  not  sit  in  the  House  of  Lords  two  days  in  a  whole 
Session  of  Parliament."  Lord  St.  Leonards  himself,  when  Chan- 
ceUor,  sat  a  good  deal  alone;  and  on  Scotch  causes  too.  See 
his  Lordship's  own  remarks,  irtfrh,  p.  647. 
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Lordst.Lemunris'  Common  Law  Judffe.    Of  course  I  acquiesced.    There 

Speech,  °  ^ 

was  my  noble  and  learned  friend  near  me,  my  noble 
and  learned  friend  on  the  woolsack,  and  my  noble  and 
learned  friend  the  Chief  Justice,  and  myself.  The  cause 
was  heard,  therefore,  besides  the  Judge,  from  whom  the 
appeal  came,  by  three  other  Judges.  Elaborate  opinions 
were  delivered.  My  noble  and  learned  friend  stated 
his  opiniona  I  stated  my  opinion,  but  being  fi*om  a 
decision  of  my  own,  I  thought  I  was  bound  to  give  to 
the  subject  the  most  deliberate  opinion  in  my  power. 
I  think  my  noble  and  learned  friend  on  the  woolsack 
did  the  same,  and  the  result  waa  that  the  judgment 
was  affinned  unanimously.  I  wished  to  explain  this 
to  your  Lordships,  for  the  purpose  of  showing  that  as 
justice  is  now  administered  in  this  House,  the  abuse 
which  has  been  complained  of,  of  appealing  frt)m  a  mao 
to  the  same  man,  does  not  exist.  I  admit  it  to  be  an 
abuse,  but  it  does  not  take  place,  and  therefore  the 
practice  of  this  House  is  not  open  to  that  objection. 

There  has  been  great  misundei*standing,  as  it  appears 
to  me,  in  regard  to  what  has  taken  place  in  this  House 
upon  the  hearing  of  appeals.  I  believe  there  has  been 
considerable  dissatisfaction  expressed,  that  where  two 
noble  and  learned  Lords  have  been  sitting  together 
and  have  differed,  the  decree  below  has  been  affirmed 
upon  the  opinion  of  one  only,  and  it  is  believed,  I 
rather  think,  that  that  has  gone  to  a  considerable 
extent.  There  never  was  a  much  greater  mistake. 
During  the  three  sessions  in  which  I  have  sat  as  a 
Law  Lord  along  with  my  noble  and  learned  friend  on 
the  woolsack,  we  have  heard  together,  I  think,  up  to 
the  beginning  of  this  session,  81  cases;  in  71  of  those 
cases  the  Law  Lords  were  agreed,  and  they  were, 
therefore,  either  affirmed  or  reversed,  according  to  the 
unanimous  opinion  of  the  three  who  heard  the  case, 
because  my  noble  and  learned  friend  above  me  scarcely 
ever  misses  an  attendance,  unless  he  happens  to  be 
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abroad   or  lias   engagements  of  a  pressing    nature.   Lord^.Leonardt' 

Usually  there  are  three  Law  Lords  present.     Now,  in 

point  of  fact,  I  have  had  the  misfortune  to  differ  from 

my  noble  and  learned  friend  on  the  woolsack,  I  think, 

altogether  in  ten  cases,  so  that  there  are  71  cases  in 

which  we  have  agreed,  and  ten  cases  in  which  we  have 

disagreed. 

Now,  let  us  see  what  the  effect  of  that  is,  as  giving 
rise  to  any  complaint  on  the  part  of  the  suitors.  One 
case  was  the  great  Bridgewater  case,  and  therefore  we 
may  put  that  upon  one  side.  My  noble  and  learned 
friend  was  opposed  to  all  the  four  Law  Lords,  including 
the  late  Lord  Truro,  but  that  throws  no  reflection  upon 
my  noble  and  learned  friend's  opinion  at  all.  No  one 
ever  thought  so  or  said  so,  because  he  had  the  great 
authority  of  the  Judges  agreeing  with  his  opinion- 
But  the  four  other  Law  Lords,  according  to  the  best 
opinion  they  could  form,  agreed  in  an  opinion  contrary 
to  that  of  the  Judges,  and  therefore  against  my  noble 
and  learned  friend ;  but,  as  I  have  said,  without  the 
slightest  idea  on  the  part  of  any  man,  that  that  dero- 
gated from  the  respect  and  deference  which  is  due  to 
my  noble  and  learned  friend.  Putting  that  ease  upon 
one  side,  there  would  be  nine*  cases  in  which  we  have 
differed.  In  one  of  those  cases,  my  noble  and  learned 
friend  above  me  agreed  with  me,  and  the  consequence 
was,  I  think,  that  the  case  was  affirmed  upon  the 
opinion  of  two  against  my  noble  and  learned  friend. 
There  could  be  no  objection  to  that,  of  course,  because 
we  sit  here  for  the  express  purpose  of  giving  our 
opinions.  There  were  four  other  cases  in  which  I 
unfortunately  differed,  both  from  my  noble  and  learned 
friend  on  the  woolsack,  and  my  noble  and  learned 
friend  near  me.  Those  four  cases  were  decided  ac- 
cording to  the  opinions  of  the  majority.  There  was  a 
majority  Jigainst  me,  and  my  opinion  was  overruled 
There  was  no  harm  accruing  to  the  suitors,  therefore 
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LordSi,Leonardt'  jou  cannot  bave  a  better  tribunal  than  three,  if  you 

SpttcM* 

have  competent  men,  because  it  ensures  a  certain 
majority,  which  having  four  does  not,  and  therefore  if 
the  men  are  competent,  which  the  public  and  your 
Lordships'  House  and  the  profession  must  best  deter- 
mine, and  if  they  are  careful  and  really  execute  the 
duty  they  imdertake  conscientiously,  as  they  are  bound 
to  do,  and  have  to  answer  to  God  and  man  for  doing, 
you  cannot  have  a  better  tribunal.  So  far  as  I  have 
stated  to  your  Lordships,  you  will  see  that  no  harm 
could  be  done,  and  no  man  could  complain. 

Then  there  are  four  cases  of  disagreement.  My 
noble  and  learned  friend  on  the  woolsack  and  myself 
sat  alone  upon  four  cases,  in  which  we  differed ;  the 
result  of  which  was,  that  my  noble  and  learned  friend 
affirmed  two — two  were  affirmed  according  to  his 
opinion,  and  two  were  affirmed  according  to  my 
opinion.  Now  there  is  nothing  singular  in  that.  It 
is  impossible  that  two  men  should  sit  together  who 
are  honestly  discharging  their  duties,  and  competent 
to  consider  the  very  complicated  cases  of  fact,  and 
the  difficult  cases  of  law,  which  come  before  your 
Lordships'  House,  without  ocasionally  differing.  The 
opinion  of  each  must  be,  of  course,  supported,  if  they 
desire  to  stand  well  before  the  profession  to  which 
they  have  the  honour  to  belong,  by  elaborate  judg- 
ments, showing,  whether  they  are  right  or  wrong,  why 
they  hold  a  certain  opinion.  It  is  not  simply  coming 
and  saying,  I  disagree  to  this  or  to  that,  but  after  com- 
mimication  with  each  other,  each  retains  his  opinion, 
and  gives  elaborate  reasons  for  it.  Now,  my  Lords,  it 
has  been  supposed  that  there  is  no  decision  if  two  Law 
Lords  sitting  together  should  differ.  That  is  not  so. 
There  is  an  absolute  decision;  for  first  of  all,  the 
question  is  put,  that  the  decision  below  shall  be 
reversed.  Then  it  is  put  that  it  shall  be  afiirmed,  and 
in  point  of  fact,  the  decree  below  is  affirmed,  and  that 
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upon  an  actual  decision  of  the  House.  The  decision  of  Lordst.Leomards' 
the  House  is  that  it  shall  be  affirmed.  Now,  though  I 
do  not  at  all  approve  of  a  tribunal  composed  of  two 
persons  only,  yet  it  is  not  open  to  the  great  objection 
which  is  supposed.  The  Chancellor  has  sat  here  alone. 
When  I  myself  had  the  honour  to  occupy  his  seat,  I 
sat  here  for  a  considerable  period  without  any  assist- 
ance, and  had  to  decide  cases  without  any  assistance, 
but  I  never  heard  of  there  being  any  disapprobation 

expressed.  My  noble  and  learned  fiiend  on  the  wool- 
sack has  had  to  sit  by  himself  without  the  slightest 
assistance.  Supposing,  on  the  contrary,  any  other 
Law  Lord  to  be  sitting  with  him,  and  to  differ  from 
him,  if  he  was  for  affirming  the  decree,  he  would 
affirm  it  just  as  he  would  if  he  sat  by  himself.  But 
only  observe  how  much  more  his  opinion  is  entitled  to 
deference  and  attention,  when  he  knows  that  another 
Law  Lord  differs  fix)m  him  in  opinion,  and  is  ready  to 
state  his  opinion,  and  to  give  his  reasons  for  that 
opinion,  than  if  he  sat  alone  and  wholly  unassisted. 
The  House  must  not  suppose  that  when  my  noble  and 
learned  fiiend  and  I  differ  upon  any  occasion,  we  come 
dowD  to  this  House  to  give  adverse  opinions  without 
consultation.  When  I  find  myself  in  the  unfortunate 
predicament  of  differing  fi-om  my  noble  and  learned 
friend,  I  communicate  to  him  what  my  opinion  is.  I 
state  the  grounds  of  it,  but,  at  all  events,  I  put  him  in 
possession  of  the  grounds  upon  which  I  entertain  a 
different  opinion,  and  then  examining  them  with 
attention,  and  addressing  himself  as  a  lawyer  to  the 
subject,  he  comes  to  a  conclusion  upon  it.  Bemember, 
my  Lords,  that  his  opinions  are-  reported,  and  sent 
forth  into  the  profession,  and  the  profession  will  here- 
after talk  of  him  as  a  great  lawyer,  or  a  lawyer  not 
of  great  eminence,  according  to  the  soundn^  of  his 
decisions.  For  now  and  hereafter  it  is  a  matter  in 
which  they  pledge  their  reputation,  whenever  they 
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^^^^i^a^'^*  pronounce  an  elabwctte. opinion. in  tliis  House,  aad  to 

diflTer  is  inevitable.     It  would  be:  vecy  desirable,  and 
nobody  would  desire  it  more  tUaa  I,  that  the  Lord 
Chancellor  fqr  ih^  tiane.  being,  i^iouLd,-  if  I>  may  so 
express  it,:rul^  andgQvara  tbe^  deaiaion  of  youji  Lord- 
ships'House  .in  appeals  •;,  but  it  Js  impossible  that  it 
should  be  BO,' if  other  noble.  Lordfidisagreeiwitih  him^ 
unless  they  jnerelyfoUow  hia.ileadicig^  /  iThat'.  would 
not  be  satisfactory5,ai?4  there  would  theii,  indeed>  be  an 
outcry.     And  a  m^ji  who  could  comraaod  the  opinicfns 
of  others,  an,d,  induce  th^m  <  to  follow  him,  ixnusit  have 
such  a  knowledge  qf  ;.law,  andisuab  a  'Cotmmandiug 
intellect,  a^  Jb^lop^,  ta,  none;  pf,  lus^- '  The  truth  is,  my 
Lords,  that  .this,  is  not  aii  ^e  of  :greaii  men;  bub  the 
truth  also  is,  that,  faking:  me,a  iu;  any  ooiidition  of.  life^ 
in  any  profession,  with  equal  opparfcunities,  there  is 
not  that  great  superiority  in  one  man  over  another ; 
that   is,   a  certain  numbei"   of  men    directing  their 
attention  to  the  .same  subjects  will  come  so  nearly  to 
each  other  in  these  days^  that  it  is  scarcely  possible  for 
any  man  to  step  put  of  the^ ranks ^nd  take  the  lead; 
almost  all  of  those,  abound  lum  are  of  the  sameodibre, 
and  whatever  he  may  think  of  himself,  his  compeers  are 
too  much  on  an  equality  with  him^  in  point  of  intellect 
and  attainments,  for  him  to  takea  commanding  position. 
When  we  look  at  the  nature  of  this  jurisdiction,  I 
would  impress  upon  your,  Lordships  that  the  whole 
evil  of  the  differences  of  opinion  which  have  aris^ 
between  my  noble  and  learned  friend  and  myself, 
without  deti*acting  from  his  authority,   if  it  'be  so 
considered,  as  Lord  Chancellor^  has  amounted  simply 
to  this,  that  two,  cases  hs^ye  been  aJ9irmed  •  upon  my 
judgment,  which,  if  heard,. by  my.jDoble  and  learned 
friend  by  himself,  he  >you14  have,  revealed.     Whether 
they  were  rightly,  affirmed  .by  me  or  not,  it  would  be 
great  presumption  in  me  to  say,  but  there  was  nothing 
singular  in  that ;  and  th^re  has  Qever  been  any  dif* 
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ference   of  opinion  without  elaborate  reasons  being   ^^^'JJjj^j;^** 
given  on  one  side  and  the  other,  as  well  as  consulta- 
tion, and  the  utmost  possible  attention  is  always  given 
to  any  case  upon  any  judgment  in  this  House. 

My  Lords,  when  fault  is  found  with  the  jurisdiction 
of  two  Judges,  let  us  see  what  has  been  done,  and 
what  the  opinions  have  been  or  are  at  this  moment 
of  Her  Majesty's  Government,  and  what  have  been  the 
views  of  preceding  Whig  Governments.    The  Court  of 
Appeal   in  Chancery  was  established  by  the  Whig 
Government.   And  how  did  they  constitute  that  Court 
of  Appeal  from  the  decisions  of  the  Vice-Chancellors 
and  the  Master  of  the  Rolls  ?    Why,  they  constituted 
it  of  three.     It  might  be  the  Lord  Cliancellor  and  the 
two  Lords  Justices,  but  the  Bill  expressly  authorizes 
the  Lord  Chancellor  to  sit  alone,  and  it  authorizes  the 
Lord  Justices  to  sit  alone.     And  what  is  the  result  ? 
Tliat  in  99  cases  in  100,  the  Lords  Justices  do  sit 
alone  ;  but  they  are  constituted  by  Act  of  Parliament. 
But  in  creating  that  jurisdiction,  the  Government  of 
the  day  created  it  so  as  to  give  the  power  to  two 
Judges  only.    At  present  there  are  two  (and  two  more 
learned  persons  and  more  admirable  Judges  could  not 
occupy  that  bench),  and  if,  as  it  frequently  happens, 
they  disagi-ee,  the  one  being  for  the  affirmance,  and 
the  other  intimating  tliat  he  does  not  quite  agree  or 
does  not  take  the  same  view,  it  is  not  necessary  for 
him  to  say  anything  upon  the  subject.     Now,  the  Act 
of  Parliament  itself,  to  whicli  1  have  referred,  giving 
the  jurisdiction  to  the  two,  expressly  states  that  ii 
they  differ,  the  affirmance  shall  be  on  the  vote  of  the 
one  who  is  the  qualified  leader,  and  it  is  right  that  it 
should  be  so.    As  the  decision  of  the  Court  below  was 
come  to  by  a  court  of  competent  jurisdiction,  in  the 
Court  which  is  created  in  order  to  dispense  justice  in 
the  case  of  an  appeal  from  the  other  Court,  it  must 
be  shown  that  the  decision  was  wrong.    Now,  if  the . 

XX 
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^'^^s'^cT"^  appeal  is  to  two  of  those  Judges  (and  they  are  of  equal 

authority,  as  we  are),  and  one  thinks  the  decision 
wrong,  while  the  other  thinks  it  right,  why,  then 
there  is  the  decision  of  the  Court  below^  and  the  deci- 
sion of  one  of  two  co-equal  Judges  in  favour  of  the 
decision  of  the  Court  below,  being  at  tiie  same  time 
aware  that  his  learned  brother  is  of  a  different  opinion, 
and  having,  as  it  were,  tried  his  own.  opinion  upon  the 
touchstone  of  the  others.  My  Lords,  that  therefore 
shows  not  only  what  has  been  done,  but  what  is  now 
the  opinion  of  Her  Majesty's  Qovemment.  At  this 
moment  there  is  a  Bill  introduced  into  the  other  House 
by  a  portion  of  Her  Majesty's  Qovemment,  namely 
by  the  Solicitor-General  for  Ireland^  for  the  transfer 
of  the  business  of  the  Enoumb^ed  Estates*  Court  to 
the  Coiu*t  of  Chancery,  and  a  new  Court  of  Appeal  is, 
by  that  Bill,  proposed  to  be  ci*eated ;  but  I  cannot  at 
all  see  the  necessity  for  such  a  tiibimal.  Having  been 
Lord  Chancellor  of  Ireland  for  five  years^  my  opinion 
may  possibly  be  considered  of  some  authority  on  the 
subject.  Having  sat  there  for  five  years,  and  having 
been  intimately  acquainted  with  the  business  and  the 
nature  of  its  difficulties,  I  never  found  any  trouble  in 
disposing  of  all  the  business^  in  hearing  everything 
upon  the  paper,  including  the  appeals  from  tiie  Master 
of  the  Rolls,  without  any  human  being  ever  thinking 
of  a  new  Judge  being  required  to  sit  with  the  Lord 
Chancellor.  But  this  Bill,  as  introduced,  actually 
authorizes  the  creation  of  a  new  Court  of  Appeal, 
consisting  of  the  Lord  Chancellor,  an  Eix-Chancellor, 
if  one  can  be  got,  and  if  not,  a  Common  Law  Judge, 
to  be  taken  from  his  Court,  knowing  nothing  of  equity; 
and  if  one  of  those  two  persons  cannot  be  obtained, 
then  the  Government  are  to  appoint  a  barrister  of 
fifteen  years*  standing.  Then  the  appeal  will  go  to  a 
Court  constituted  in  a  most  objectionable  manner, 
because  the  Ex-Chancellor  or  tiie  Judge  of  the  Gom- 
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mori  LaMT  Court,  constifeuting  that  Appeal  Court,  is  to  ^"^^^•^^'''*' 
act  only  durmg  pleasure ;  and  I  must  say,  that  I 
thought  it  wjus  a  matter  that  was  entirely  settled  in 
England,  that  no  men  were  to  sit  as  Judges,  deciding 
upon  men's  propeiiies,  who  sat  only  during  the  pleasure 
bf  the  Grown. 

Ndw,  my  Lords,  if  that  Court  were  to  be  so  con- 
stituted, it  would  consist  of  two  persons,  the  Lord 
Chancellor  and  the  new  Judge.  That  new  Judge 
W6uld  be  appointed  during  good  behaviour,  and  so  fix 
right?,  in  the  first  place ;  but  then  the  authority  of  the 
LoM  Chancellor  would  be  detracted  from  in  a  most 
fea^il  manner.  I  never  heard  that  there  was  any 
cfbjection  raised  to  the  Lord  Chancellor  of  Ireland 
fitting  to  hear  appeals.  T  feel  perfectly  satisfied  that 
no'  such  objection  was  made  whilst  I  was  in  Ireland 
and  I  have  not  the  slightest  reason  to  believe  that 
any  objection  has  been  made  to  the  present  Lord  Chan- 
cellor. But  to  put  another  Judge  alongside  of  him, 
would  be  to  create  the  very  embarrassment  under 
-which  we  have  been  labouring ;  it  would  introduce 
that  very  diffichilty  that  I  referred  to,  to  have  another 
'Judge  of  inferior  power  placed  alongside  of  him ;  for  if 
that  Judge  Hshould  be  for  affirming  the  decision  of  the 
Court  below,  he  might  sit  alongside  of  the  Lord  Chan- 
cellor and  overrule  him.  Your  Lordships  see,  there- 
fore, that  what  Seems  to  have  struck  the  public  mind 
in  rtgard  to  this  power  being  confided  to  and  exercised 
by  t^o  persons,  does  not  seem  to  have  pressed  very 
heavily  upon  either  former  Whig  Gkjvemments  or  the 
itf^sent  (Government ;  for  there  is  an  Act  of  Parliament, 
providing  an  exactly  similar  tribunal  to  that  of  your 
■Lordships^  House,  and  there  is  a  Bill  before  the  other 
H(>tts^  for  the  express  purpose  of  unnecessarily,  as  it 
appears  to  me^  creating  the  very  counterpart  of  that 
which  is  now  objected  to. 

My  Lords,  my  attention  has  been  directed  to  the 

XX  2 
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veiy  seriotisly  ii!^(it«et  to  it  fei  Qiff(^i«ri« '  Jfetitias  for 
twenty-five  Tfeai*  ',  'aiid;'piHlipki  l'  Ht^'  be! •  dfoWM 
to '  r^coVdit-  id  -ii'ft^  '^b'tdlk  'tftk '  tsUisiim'i^  ■  U]^  -Vkbkih 
I  hiiv^  W-oi^t  :*)'  fbt^tVlV  in  'tti-deif  WstioV  that 
af  difrei-^ht'^eribas' bf '  ^diy' 'i^tht' iJi<if^i<Mfl^^ 
li&Ve  desired'tBb.t' 'iM  'k^UiO^^iimiilii^  'tif  ms  HtMsfe 
sTi'oold  be'ai'  jSeilWt-ftSslJtJ^lJJA.' "Ifr*th^ytai"l»80;I 
brbtJgTit'  'tll'e  'qtaes^ibii  'beferfe'  tte'Hbiiife'o^'  OdbimtflB, 
iB^d'Ih  ih6>ir  1^3^,  i«>lietf  Ebrd''Mato4*h6^t'the 
(hedt^l  in'Ci'miriM-or£,'T'4*T6te  it)t3fe!Htrf*ttfa^,  in 
wUcli'l  paktclilaHyiJ^b^^i-u^bJi^l^^ti  tbe'-<ii<te«^ty 
that  exlit'ea'ifoi"'a  Mngi  Ali'feiiW'oFJ'i(i>pie«a'  to'.fchis 
H6use;''ktii'<3f''tliat''if'toaId- '  nH ''longtir  t^'  <Mayed 
Tl.6n,  iri'l^ir;^  ii"ihfe'  ofcHfe^r  tititiite  'of  Pailikirittft,  1 
Ttioved  tesoltittbh'd'in'i«gai*d  'to  th«!  \ifei«iag  of  dp^»b*l«», 
and  the  jurife'dictibiiin'  a^d&ls,  ih'  Wlfidi 'I  -pi^itafed^'to 
alier  the!-  a:ppellati''juri'saic'tibri ''bf 'tliJS'  BMise.'"! 
brou^^litih" himirMnfed  drt  thbSfe  i^esbfdJiohs^  Hiey 
were  read  t^cfe' ;  abil  I  "brbtiglit  iii  a  Bill  w!iid«wit8 
also  i^^ad '  ft'  feiicoAd'  tilAe. '  T  f>*bt»*'i  »*>'  tbkt '  tS»e 
"whifit  r  fh^Oj^ht '  Vbtlld '  He',' '  or '  tn^b^Iy ' '  tliight  ■  ■ !» 
aceejitea-aA'aii  ■iriip^^irifeiit,  'natiMsIy.'ttiftt  "€l»fe  Lord 
Chatacellbr  dbbui'd'  liaTe '  cbbsiiiint  'iLitiisti^kfetee,  tblS'lifastt 
it  should  be  Sn'  lih'e'^iithiTe-iif '«!wO■'p«r^lls'•t8'be■'BI^- 
p<jilited■  bj^'  llie'Cr'olfn,  ab*  ^'tb'  be  'fejilted' Lords 
A^tatitfi,  di&'thtit'  tbey  '^bbtild  sii;  •with  tM  LMd 
Chancellor  in  this  Hbuse.  If 'they  "flWre'Tyera,  of 
course  thfey'Wduld  Hai%  '♦tjice's  iti  t!ie"dtjeisidh' ;  but'  if 
they  "t^rere'  Inot'Peers  (Uud'  tHey  %ere 'not'  neeeasariiy 
jujcordiii^'to  Ih^tfljiti/tb  bfe  ^fert),'t!iey*hMiiartill 
be  atriberty'tb  sj^eak'iitia  lo-ateljiffe  tfteii- 'opiiiittw  in 
the  Hbuse  •  but  lo  hive  W  itbide^  IP^btTeert: '  I  will 
not'VibtiMietli^at'iVall,  tliitip/T-tlififl^  1' •«!»«« -.fetiite 
gbbd'reasbiis'  whj^'it'Wl^lit  'be"tfab^tiW['r''bftfcthi8  I 
■will  state; 'thatr'iit'  Is  bn^'bf 'ttife  gi-edlfeSti  pSrt^lems  that 
ever    cainfe  befol*  "iHis'  ttob*?,''  MlRjif  sbbU  be  the 
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alteratiqn  Hii^ie,  l^e^vpug  iiji,  npi^  have  to  Lord^.i^nard^ 

preseirve  y.our.Qw:i^Tig^i.t,  «s  regqords.tJie  actual  voting, 

aad  on  tl^e  other  han^,  tbxit;  yQ]i,  jw^aut  legal  assistance 

and  ocMtoiit:  legal  a^^i^t^acd^be^iuse!  that  great  benefit 

may  be  .derived  from  ,^  Oo^l1;,  of  Appeal,  i3.]:jndoubted. 

Mejfi,  wqjit  .to  tkupw  vy^hat^tl^e.  lav  isp.  and  if  difierent 

persona  4jffe .  adpij^ii^terxng ,  tl;i^  law, .  at, ,  difiereoit  periods 

in  iiieiulti^>ati8  .Qpiurt  of.;  Appeal,  you  ney.er  can  have 

iho9§,  fix^d,  rijj^  j^aid  dow^.wl^iph  .assist  ,manjj;;ind, 

and  r  prev^^t, ,  t)y i  jkhp. .  qe(rta4ffty of -t^e  rules,,  hundreds 

and,  thP.T;isw4^  pf  vi^wtiqus .  ^\x\\^ , . , ,  ^ his, ,  is  what  the 

flubjat^^c-m,!^  rig;i?it,^,expe(*..^t,yc)UF;J?W<ilsM    If.^X- 

bo<JyljiaQ,afj.pJaii,.m?^turei<^  ^e.:jlW  ,?^.^PPPrt|W*y,to 

pime^p;!^.  it,  jkxw,.     iBut.w^l^  are,  thj^  ,4^%^tie[^^  that 

sumomidt  it?  ..J.cpwVl  suggest iJiJ^-a-^^ozpn,;  but.  I 

couW  floi*  suggest,  ithq  best  plan.  ,of  phviatipg  tl^eip,  aad 

.1  donot.knoyv  w^ybody  e^e  ]bhatjpqi4d.;;but,that  is, no 

reason  jthpjt  we  Blip\ild,ii)C|t  tyy^   rBirfi  let  me  assure  the 

npUe  EjvtI  %\^i  if  there  are  diflfer^nt  jpivoposals, .  w(b  ^ 

JiK>un4. : |tp  hcf^r  ,  al^  of .  them  j    fpr  if.  this ,  patter  is 

kmri^djrrif,  ypu  opDfi^  to  a  dedsiop,  upon  it,  wd  set 

somfeachemjB.itQ  wqrk,  .an4.  iV;)>reaki?  |doF^  Yhi|Ch  it 

will,  unless  spmethi^xg  is  ,adQpt^d  afji^r  yery  great  deli- 

beratiop,-r-y;9.U.niay  rely  upon .  it  that  ^he  evil  >srhich 

you  inflict  flpon.  ,the,  5q^s^  .and  upw  the  cpuntry  will 

be  v«eiy  great ;  but  that  is  no  i^eason,  I  enjiirely  admit, 

that  you  shpidd:  jioft  avail  yourself  of  .the  opportunity 

of  examining  different;  learned  ,persoiis  to  know,  if  the 

Houpe  l^Mlenip  the  estimatipn  of  Ijh^  pul)lic,  where 

<lhe..eYil  Jie»,  ,aivd.;,wl)^Jt  ,is*  ^,!l^n^,.ijre  .^aU  see 

whothWiiW^pap  decide  upoft  tb^iiflaa^^r  directly.;  but 

depeniliVpon  itr  that  i»h^  fepi^dy  has  npt  jeji  been  hit 

upo»  by{H«y,,h;uip^n.  b^inga  ,fpr  I , have  ,exi^ined 

eyery.we,of  tj^ppeispggeated.  j;  Af|«r  the  Billto  which 

I.have,r€ferned.:wa9  re(>da  3eqpn4  tiip|e»  I  h^d  occasion 

in  th^  ,yf^  1|949,  ,\^  publish., a  yrork  oontfuning  an 

examinaitipn  of  i^h/s  legal  (ji^i^ipl^  Pf  ^^  House  for  a 
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Lor^si.Lamardt*  very  ooDBiderable  period,  and  ia  the  inirodaotion  to 

that  book  I  stated  this  question.  I  stated  there  aU 
that  had  ever  been  offered  with  a  tiew  of  improving 
the  appellate  jurisdiction^  and  referred  to  all  the<ii£- 
ferent  steps  that  had  been  taken  with  the  view  and 
hope  that  something  might  be  done,  ajid  I  am  eufcitibdd 
to  say  that  for  i;he  last  quarter  of  a  century-  no  man 
has  been  more  anxious  than  I  have  been  myself  to 
improve  the  jurisdiction  of  this  House;  .  I  hav^  giv0n 
it  the  most  constant  attention^  and  the  moei  a&xaous 
deliberation ;  I  have  been  in  the  habit  of.  sitting  be;^ 
four  days  in  the  week,  and  I  have  givjBii  to  tlu^iCBads 
an  amount  of  consideration  and.  of  .time  whiohi  has 
not  been  surpassed  by  any  member  of  your  Lotdbships' 
House,  when  this  Hou£ie^  has  been  sitting  on  appeads, 
and  I  have  not  been  able  to  attend  to  ike  otrdinaiy 
business  of  the  House,  because  I  have  demoted  my 
whole  time  to  the  l^al  business  of  the  Housa  •  It  is, 
therefore,  with  great  regret  and  some  8!upri9e,-that 
I  find  the  jurisdiction  of  tlus  House  spoken  slight- 
ingly of  by  those  who  have  had  recourse:  to  it.  My 
Lords,  I  will  only  detain  you  by  staying  that  I  liave 
great  respect  for  the  suggestion  of  the  noble  Earl 
and  my  noble  and  learned  friend,  but  I  am>  bound 
honestly  to  say  that  I  am  quite!  sure  t^iat  the  proposal 
of  referring  to  a  Select  Committee  of  this 'Hous^  this 
most  important  subject  will  never  be  found  to  ^Lnsw^er. 
I  can  assure  your  Lordships  that  there  tfre-  V€ty 
grievous  complaints  that  in  the  Judicial  Gommititee.ef 
the  Privy  Council  a  report  is  required  to  be  drawn 
out  and  presented  to  Her  Majesty,  and  there  haabeen 
a  considerable  movement,  and 'there  is  now  a 'con- 
siderable desire,  that  the  law  m  that  respect  should  be 
d.ltered,  and  that  they  should  be  allowed  to  give  <fireotijr 
their  judgments,  as  this  House  does;  andit-worid 
be  to  strip  the  House  at  ouoe  of  its  faighaat  ^privilege 
if  that  practice  were  altered.    The  House  has  ejcer* 
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cised,  for  many  years,  this  jurisdiction,  and  that  very  Lcrdst.uonardt 

circumstance  gives  weight  to  your  Lordships'  decisions. 

I  am  perfectly  satisfied  that  the  plan  proposed  cannot 

answer,  and^  therefore,  it  will  not  be  in  my  power  to 

support  the  motion  of  my  noble  friend ;   but  I  will 

attend  the  Committee  with  every  desire  that  a  man 

oan  have  to  improve  the  jurisdiction  of  this  House,  if 

it  be  possible ;   and  it  must  be  a  very  wise  person 

indeed  to  point  out  what  with  safety  may  be  adopted* 

But  there  is  one  consideration  which  gives  me  very 

great  reason  to  hope,  and  it  is  this — the  unanimity  of 

feeling  which  prevails  on  both  sides  of  the  House,  and 

that  noble  Lords,  in  the  consideration  of  this  question, 

are  wholly  unprejudiced  by  party  feeling  or  rivalry. 

If  we  meet,  we  shall  meet  upon  common  groimd  as 

mutual  well-wishers  to  the  Constitution,  using   our 

best  endeavours  to  make  it  as  excellent  in  working  as 

it  is  in  theory,  and  that  the  real  interests  of  the 

country  may  be  promoted  by  the  inquiry. 


Lord  Brougham  : 

My  opinion  upon  this  question,  an  opinion  enter- 
ained  for  many  years,  has  received  very  great  con- 
firmation by  what  has  passed  on  the  present  occasion  ; 
and  I  hardly  think  I  can  state  the  difficulties  in  as 
8ti*ong  terms  as  the  short  controversy  that  has  taken 
place  to-night  entitles  me  to  state  them;  nor  do  I 
think  that  I  shall  be  considered  in  the  least  degree 
to  difier  fi*om  my  noble  and  learned  friends,  in 
the  views  which  they  have  taken,  if  I  wholly 
abstain  from  now  entering  into  it.  If  I  purposely 
abstain  &om  going  into  any  one  of  the  topics  which 
have  been  so  ably  handled  by  my  noble  and  learned 
firiends  who  have  preceded  me,  it  is  not  at  all  from 
underrating  the  great  value  of  their  suggestions,  and 
it  is  much  less  from  undeiTating    the    paramount 


Lord  Brougham't 


srou£H 
'peech. 
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^^"^sSSir^*  importance  of  tlie  subjept ;  but  it  is  simply  because  I 

consider  that  it  would  be  incoBv^eat  to.  auticipate 
the  inquiiies  of  the. Committee,  and  to.  state  a.t  pi:^seDt 
what  my  impression  is,  either  of  tl)e  nature  of  the 
defects  of  the  present  Court  of  Appeal,  or  still  more 
the  nature  of  the  remedy  to  bei  applied.  , 

My  Lords,  it  is  from  no  short  consideratioiL  of  this 
question  that  I  come  to  the  co^clusio^,  either  of  its 
importance  or  of  it^  difficulties.  •,  I  Jbaive-been  for 
upwards  of  twenty-fiye  years  ^.member  .of  this  (Court 
of  Appeal,  sitting  as  a  Jiudge  of  A{)i^eajb^|  aud.I.was  at 
the  bar  the  same  number  of  years,  ixi^.canseqveatly 
I  may  well  say,  as  my  noble  aud  learned  =  tfrieijid  who 
spoke  last  said,  that  my  ^ttentioDr  is .  ;QQt  noi^  for  the 
first  time  directed  to  t^s .  question,  i  I  Jiope  aud  trust 
that  no  sensitive  feeling  will  at  all  relax  the  <liq)osi- 
tion  of  your  Lordaliipe,  or  the  determination^  I  may 
say,  to  enter  fully  and  speedily  into  tke  inquii^  by 
aU  the  means  by  whicli  tha4>  investigation  maybe 
most  successfully  and  fi-uitfully  condvscted,  by  Uie 
examination  of  doouments,  of  decisioais^gf  former  pro- 
ceedings of  a  legislative  natuire,  and  of  living  witnesse.s 
of  skill  and  experience  in  Courts  of  Appeal,  witneflse8 
of  all  descriptions,  both  at  the  bar  and  on  the  bendi, 
and  if  you  will,  witnesses  from  the  other  parts  of  the 
United  Kingdom,  from  Scotland  as  well  as  from 
Ireland.  I  have  no  doubt  whatever  that  your  Lord- 
ships will  strenuously,  and  I  trust  succesfsfiiily,  pursue 
this  inquiiy,  and  that  this  inquiry  may  lead  to  a  pro- 
fitable result  is  my  prayer,  and  my  hope,  I  may  add, 
rather  than  my  expectation  ;  but  I  trAist .  that  the 
Committee  will  be  able  to  suggest  some  considerable 
improvement  at  least  m  the  Court  of : Appeal ;.  I.  will 
not  say  in  the  constitution  of  the  Co\nii  of  Appeal, 
but  in  the  working  of  it.  I  confidently  expect  that 
that  will  be  the  case.     1  have  more  i^oubts  as.  to  the 
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possibility  bf  improving  its'  flfructllri.     I  Will  not  ^'^^JJJJf****' 
stop  fot^  an  iiistAilit  to  fetate  tl^  g^dtinde  \^h«r^upon 
tliose  dtmVts  '  i*e^t,  but  T '  Irtire  'many  ■  doD^ts  bf  the 
possibiKty  6f  gt^'a£ly  imjiroviiig  'tire  dtlrtlHnrfe  of  the 

My  Lords,  my  noble '  aiid  lettWied  -frfend'-the  Lord 
Chi^f  JtisKciiEJ;  was  a  little  mfetfeikeh  'in  %he'ac^unt 
wliidi  he  grtve  df  my  Bill  of  18154  (i).-  It'^^ms  not 
'fbr  transferring '  all  the  jtirisdicKon  of  this  Hdwseto 
the  Jodicial  Oorhthittee  of  the  Pfiry  Council ;  It  was 
a  tneref  optional  power,  ajWei*  given' *0' this  Hdiise  to 
^iife^  the"  JtrdicSal  Oomtnitteie  a^' Ancifllary  tb'  its'  own 
jiidicJAl  ftiiifelfldtis;  t(!>'  givd  a  potv^  to  theHtitufeof 
Lbi^di  'to  i^etid  cAbes  'to  tha*  tribuA-al  i^ch  had 
■«nJ9%^€*€dmos4  perifectly  duriihg  the  tim^  thttt 'it  had 
beein  in  existetioe,  and  wiii^h  ha»  only' been  confirmed 
by  longer  ex^riehce ;  to  give  thii^  Hwise  the  power  of 
using  that  jnrisdiction  as  a  benefidal  and  convenient 
inaftwment  for  the'pui'pose  of  atesiiSting  it  in  its  own 
decisions,  bnt  not  by  any  meani^  to  transffet*  to  that 
Court  that  whidh  ought  to  b€f  confined' for  ever  to  this 
Court'  Alid' r  will  fairly  stAte  to  your  Lordships 
that  my  priAcrpal  i-ea^on  fbr  not  proceeding  further 
with  that  Bill;  was  that  I  wis  afraid  that  even  that 
optional  po we*  giv^n  might  tend  in  th6  fend  to  trench 
upon  the  judicial  functions  of  the  House.    ' 

My  Lords;  I  entirely  agrefe  with  my  noble  friend 
the  noble  Eari  who  so  "ably  and  cleiarly  introduced 
this  question,  ill  holding',  as  I  believe  iall  yoitt  Lord- 
i^hip6=  hold,  thiat'if'we  #eite'  to  be  reduced  to  the 
"fliletoma,  and  p\it,  as  it  were,  to  our  election-  eitheir  to 
'afertttiion  our  jildicial  functioilS,'  or  tb  ie^  th'ri 'aidminis- 
tration  of  jui<;tic6  iti  this  High  Court' bf  Error  a&d  of 
Apflear  madi '  evil  for  its' Jitilrpdses,  fchrtful  to  the 


.  :-|    '•■     •  '.  ■        r.     ■'  '    '  I' 


(a)  See  Lord  Brougham's  Bill  of  1834,  to  amend  the  Appellate 
'Jiirisdiction  of  Hbus6,  lElfacq.  l]t.  of  L.,' Appx.  No.' 12. 
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Lor4Bromgham*i  subject,  and  HO  longer  bene^al  to  the  people  of  this 

country,  then  I  should  have  no  hesitation  whatever 
in  electing  with  my  noble  friend  who  stated  the 
possible  alternative  (and  I  hope  an  alternative  which 
we  shall  never  live  to  see  exist),  rather  to  abandon 
those  judicial  functions,  important  as  they  are  to 
this  House,  and  in  all  respects  important  to  the 
Constitution  of  the  country,  than  not  provide  a  fit 
i*emedy  for  the  defects  existing  in  our  judicial  capacity. 
But  I  hope  and  trust  that  to  that  alternative  we  shall 
never  be  driven,.  ,1  think;  it  will  require  not  much 
improvement  in  our  courae  of  proceeding,  .and,  if  an 
improvement  in  the  structure  of  the.  Court. should  be 
found  impossible,  I  trust  that  we. shall  retain,  I  will 
not  say  regain,  for  I.  deny  that  we  have  lost  it,  but 
retain  the  respect  and  affection  of  the  people  for  this 
House  in  its  judicial  character. 

LordCkmcetlor*t         LORD  ChANCJEUX)R  : 
Speech, 

My  Lords,  I  really  had  not  intended  to  say  one 
word,  for  I  feel  that  if  there  be  any  defect  in  the 
course  that  this  debate  has  taken,  it  is,  perhaps,  that 
some  of  your  Lordships  have  appajfently  rather  com- 
mitted yourselves  to  opinions  that  will  have  to  be 
considered  in  Committee.  I  wa3  anxious  to  express 
no  opinion  whatsoever  which  should  preclude  me  from 
entering  in  a  perfectly  unbiassed  manner  upon  the 
consideration  of  the  question  in.  Committee,;  but  I 
have  thought  that  it  was  due  to  my  own  .position,  and 
due  to  my  noble  and  learned;  friends  who  aire  in  the 
habit  of  sitting  with  me,  to  makid  pne  or  t:wo  observa- 
tions upon  what  has  been  said  tp,  be  tlte  lost  character 
in  the  estimation  of  the  country  of  the  judicial  pnh 
ceedings  of  this  House.  I  do  not  believe  that  to  be 
the  fact.  See  what  the  complaints  made  are.  It  is 
said,  that  one  noble  Lord  hears  a  case  opened,  another 
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hears  it  answered,  and  a  third  is  present  to  hear  the 
judgment.  But  these  are  only  objections  to  the  forms 
of  your  Lordships'  proceedings,  and  not  at  all  to  the 
substance. 

Tlie  notion  that  noble  Lords  come  in  and  hear  a  por- 
tion of  the  discussion,  and  then  give  their  judgment 
without  having  heard  the  whole,  must  be  entertained 
by  persons  utt;erly  unacquainted  with  what  is  going 
on  here.  Nothing  of  the  sort  ever  takes  place.  I  do  not 
say  that  in  the  cjourse  of  a  long  argument,  a  noble  and 
leiEimed  Lord  does  not  go  away  for  a  few  minutes ;  but 
if  he  dofes,  he  does  riot  lose  the  thread  of  the  argument, 
add  to  treat'  that'  as  any  peculiarity  of  this  House  is 
to  betray  a  total  ignorance  of  what  goes  on  in  all 
other  Courts.  It  is  just  the  same  as  happens  in  the 
Court  0^  Queen's  Bench ;  and  I  think  in  the  Judicial 
Committee  of  the  Privy  Council  I  have  seen  the  same 
thing  happen.  One  member  may  walk  out  for  a  minute, 
and  when  he  comes  back  again  he  is  immediately 
put  in  fnU  possession  of  what  has  passed  during  his 
absence. 

I  quite  concur  with  all  that  has  been  said  by  both 
my  noble  and  learned  friends  who  last  addressed 
the  House,  for  I  am  afraid  that  we  are  instituting 
ah  inquiry  into  a  problem  which  it  will  be  ex- 
tremely difficult  to  solve.  We  shall  not  fail  to  do 
the  best  we  can,  and  as  far  as  I  am  concerned,  and  I 
believe  I  triay  say  the  same  of  every  one  of  your 
Lordships  who  may  happen  to  be  members  of  the 
Coriimittee,  we  wDl  look  at  the  question  dispassionately, 
and  with  the  sole  object  of  coming  to  that  conclusion 
which  will  be  best  calculated  to  promote  the  public 
interests. 
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Nomination  of  THB,CoMMiTjrjp^v9:sF;a;HjE  Appellate 

JXTRtSDICTION.  ' 

The  Earl  of  Derby  ^'i*  tj^e^desc.  qf ^lie  debate  said, 
that  in  the  list  of  the  Committee  which  he  proposed 
the  name  of  the  Loni'GSiief  •  Jtidtiice  would  not  appear 
at  present,  because  the  noble  and  learned  Lord  had 
announced  that  he  wias' abbdt^io  go  on  dh^iiit.  If, 
however,  on  his  return  the  inquiry  should  not  be  con- 
cluded, their  Lordships  would,  no  doubt,  be  desirous 
to  have  the  assistance  of  the  noble  and  learned  JLord 
during  the  remainder  of  it^-sipfciiigs.^ 

The  Lord  Chancell6r  flien'read  aloud  the  names 
of  the  following  Peers  to  form  the  Coitiifaijfcte^  on  the 
Appellate  Jiirisdictiqii,  naiaely, — 


1.'       .     • 


Ld.  Chancellor.   .,  .      r./..,- 
Ld.  President. 

D.  Somerset-.        "       '      ' 
M.  Ijansdowne.     . 
E.Derby. 

E.  Stanhope. 
E.  Carnarvon. 
E.  Grey. 

E.  Ellenborough. 
V.  Gordon  (Earl  6t  Ater- ' 

deen).     ■     '•'    '•'    it"!'      ■•=    'I'l-i  "   i    -■'i'..';(3f 


.Iif.3iH^dge.i;|i. 
L.  Redesdale. 
t.  tyiid&nftt.       ' 
L.:  £tou|^kam  and  Vaux. 

L.  Ahipger- 

L.  Olenelg  (o).  .  , 

L.  Elgin. 

L.1  Sk.  iidonaeds.  <      ' 


•,..('  ..-*   •  ,1 1  ;,    f 


j  •■  1 1 1  -    ^  i  ' . 


This  Committee  .s^.^fpj!  WW^^.. 4*^8  .4uriPg_  the 
Session  1856.  Their  proceedings  WAre  Vatohed  with 
great  attention.  They  exaniiwed'  very  bminclni  wit- 
nesses— some  of  them  fbreiisici— ^i^bra'e  jtididiaL  "        ^^*' 

The  following  Extracts  sfeow. the  principal  points  ojt 
inquiry,  so  far  as  these  rel^  ^.fclip  g^n^^fi^.qowtifcu- 
tion  and  permanent  ch^u^f^teii  c^Uiei.Hou6e.li£i  a  Clovi 
of  ultimate  aj^eaL  Matters  ^having  only  a  tem^bkitty; 
local,  or  personal  iiitet^t/ sire  dmittlid ; 'though  fliey 
excited,  at  the  time,  a  livl^ly  curiosity. 

(d>'Lord<}len%<fe^iiifedW(itlnj.' '■    ■-    '^     • 


T*"^    ■.-.;••-■!      .  •  i!,«l.     .  '    |i:. 
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" 'EtrKACT^' 'TtlOil  THE 


opii>froNS 

,,.    ,  ,..  :;.,.,,,:  .pj?r,iYi3^EB,^|3t)i»...;    .-:,,    •■ 

.    ji-.  I      ,'«iiM,t'     in')-      H'.-'i'      -.1'  '  ■■     ' 

T, HE.  COMiMI'TTEE. 


r  f.... 


......      ■,.  ■       ,i',  . .».  •■■■ri — i-ni".  ;/    •-•r  .  '^!'.''  .  . 

1.— The  Proper  NumljeT  of  Ju^g^  in  a  Court  of 

tist>sort. 

Sir  FiTz-RpT  Kbli.t  '*       ,     •  . . . 

1  think  there  are  very. great  ac1v^nt<iges  in  a  single 
Judge  ;  but  it  must  be  in  a  Court  of  original  jurisdiction. 
If  you  couW  be 'feoW;pf' always  having  one  of  the  greatest 
men  that  any  jjigj^^cijij  produce,  one  Judge  might  be  fit  to 
pre^iide  in  aGour^  ofifiiuil  appeal ;  but  that  cannot  be. 

Q.  Did  not  ft' sfrt^e  ifudge  form  a  satisfactory  tribunal 
for  150  years?       .     ' 

A.  I  do  iioi  think'"  it  was  so,  even  in  the  time  of  Lord 
Eldon.     No  such  Judge  in  general  can  exist. 

Q.  Supposing  a  Judge  to  sit  without  the  peculiar  habits 
which  Lord  Eldou  had  of  delay^,  has  not  such  a  Court,  con- 
sisting of  on^,  dil  advantlftge  iti  respect  of  unity  in  decision 
and  despatch  of  basifies^^'  i '  •  ^ 

^.  It  ha^,;.  but  Ldo- jiot.  think/ihalt  those  advantages 
w^uld  counterbalance  the.  disa^viintagcs  of  the  want  of 
V  iiidence  on  the  part  of  the  public  in  the  decisions  of  any 
Supreme  Coiirt  of  Appeal,  consisting  of  a  single  judge. 

Q.  Suppo^h^  fhe  ttibunar  to  consist  of  one  person,  and 
lie  a  soUndUiwyeriiLnd'a  trell-cfdiicated  Judge,  with  all  the 
adv^jita^e  of  .pixiyiou^.idisotissionB,  decisions,  and  printed 
judgments,  in  >vhv[;b  ^U  the  Qfvsesjire cited ;  do  not  you  think 
that  it  is  very  probable  that  the  pi^blic  would  bo  more  satis- 
fied with  his  decisions  than  tv^itli  a  diversity  of  opinions, 
even  though  the  Cou;i:t  ajiouldopmoto  the  same  conclusion  ? 

A,  I  think  not.  But  if  the  appeal  were  from  himself 
what  would  be  done  ?  because  that  must  be  considered  if 
there  were  only  one  Judge. 
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Q.  Do  not  you  think  a  judicial  mind  is  very  capable  of 
revising  even  its  own  decisions  in  the  ctae  of  euch  a  man 
as  the  Lord  Chancellor  usually  is  ? 

A.  I  do ;  but  the  public  would  never  be  satisfied  with  it; 
it  may  be  so  sometimes,  but  it  is  not  so  always,  and  justiee 
ought  always  to  bo  well  administered.  In  my  opinion,  the 
tribunal  should  consist  of  the  five  best  men  in  England,  to 
decide  the  particular  cause  before  the  House,  and  thoae  five, 
or  the  majority  of  them,  should  decide.  Judging  from  ex- 
perience, five  is  the  number  which  would  constitute  the 
most  effective  tribunal  which  can  exist  in  this  country. 

Q.  Would  you  make  it  absolutely  essential  that  there 
should  be  five  ? 

A.  Five  should  be  the  minimum. 


Sir  RiCHABD  Betuell  : 

I  think  it  would  be  perfectly  competent  in  tbis  country, 
with  the  great  sources  which  you  have  from  whence  to  draw 
your  supply,  always  to  have  in  the  House  of  Lords  five  men 
of  the  greatest  attainments,  the  greatest  intellect,  and  the 
greatest  experience  in  the  law.  I  should  prefer  five  to  any 
other  number. 

Q.  Is  it  not  the  fact  that  judgmenta  in  fomner  times,  of  the 
highest  authority,  were  practically  given  by  a  single -Judge? 

A.  If  there  be  a  single  Judge  who,  by  the  common  con- 
sent of  mankind,  embodies  the  highest  qualities  of  a  Judge, 
then  the  decisions  of  that  individual,  being  uniform,  certain, 
definite,  and  clear,  would  be  of  the  highest  possible  value ; 
precisely  as  if  you  had  an  arbitrary  government,  with  abso- 
lute authority  vested  in  a  man  of  the  highest  possible  moral 
and  intellectual  perfections,  one  would  desire  to  live  under 
that  government  rather  than  any  other.  But  it  is  so  difllicuU 
to  obtain  such  a  man,  and  still  more  a  succession  of  such 
men,  that  it  is  impossible,  particularly  in  the  case  of  a 
tribunal  which  has  causes  brought  before  it  from  all  quarters 
of  the  globe,  involving  all  possible  questions,  to  suppose  that 
one  individual  will  at  all  times  be  equal  to  the  satisfactory 
determination  of  such  a  vast  and  multitudinous  assemblage 
of  subjects  ;  therefore  it  is  that  we  desire  a  greater  number 
of  minds  than  one,  in  order  that  some  may  supply  what  is 
wanting  in  the  others. 
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The  Right  Hon.  Joseph  Napier  : 

I  think  an  Appellate  Tribunal  of  five  would  make  as 
excellent  a  tribunal  as  could  be. 

RouNDELL  Palmer,  Esq.  : 

I  think,  taking  into  account  the  probability,  and  almost 
the  certainty  that  there  would  be  other  noble  Lords  capable 
of  assisting,  three  in  addition  to  the  Lord  Chancellor  would 
be  sufficient ;  but  at  the  same  time  I  am  bound  to  say  I  am 
sensible  to  the  force  of  the  reasons  of  those  who  would 
hardly  be  satisfied  with  three ;  I  mean  the  object  of  having 
those  who  are  conversant  with  more  than  one  branch  of  the 
laws  administered  in  the  House.  The  Lord  Chancellor,  we 
know,  from  experience,  may  be  either  a  common  lawyer,  or 
an  equity  lawyer;  it  would  be  necessary  to  have  at  least  two 
equity  lawyers,  I  think,  whom  you  could  always  reckon  on 
to  assist  the  House  ;  on  the  other  hand,  especially  if  the 
attendance  of  the  Judges  is  to  be  less  frequent  than  hereto- 
fore,  it  might  be  important  to  have  two  common  lawyers. 

The  Dean  of  Faculty  : 

I  think  the  best  number  for  such  a  Court,  after  the  best 
consideration  I  have  been  able  to  give  the  subject,  is  five. 

Richard  Malins,  Esq. : 

I  object  to  every  Appeal  Court  consisting  of  less  than 
three  Judges. 

John  Rolt,  Esq.  : 

Q.  Would  you  prefer  a  Court  of  three  to  a  Court  of  ^ve? 

A.  I  should. 


2.— Attendance  should  be  a  Doty. 

Sir  Richard  Bethell  : 

I  object  very  much  to  the  constitution  of  the  House  of 
Lords^  because  the  law  Lords  may  be  called  gratuitous 
members  of  the  tribunal ;  they  are  not  bound  to  attend ; 
they  frequently  do  attend^  but  sometimes  do  not  attend. 

Sir  FiTz-RoY  Kelly  : 

Where  it  depends,  as  it  unfortunately  does  here,  upon  the 
mere  volition  of  the  individual  Lords,  whether  they  will 
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attend  or  not, — that  is  really  tlic  great  vice  of  the  present 
tribunal.  I  cannot  but  think,  speaking  with  all  the  i-espect 
which  I  unfeignedly  feel  for  this  Judicial  Tribunal  of  the 
House  of  Lords,  its  days  are  numbered,  unless  some  great 
change  takes  place  in  its  constitution. 

RouNDELL  Palmkr.  Esq. : 

I  think,  like  those  who  have  preceded  mo  upon  the  main 
point,  that  it  would  be  more  satisfactory,  in  every  way,  if 
there  were  a  more  permanent  tind  constant  judicial  clement 
.  in  your  Lordships'  House  ;  if  the  attendance  Avore  not  acci- 
dental and  voluntary  to  the  extent  to  which  it  is  ;  and  also 
if  the  number  of  law  Lords  were  not  so  liable  to  be  reduced 
by  accident,  as  it  is. 

John  Rolt,  Esq. : 

The  only  matter  which  has  occurred  to  mc  to  require 
regulation,  if  it  were  practicable,  is,  that  there  should  be  in 
some  way  or  another  a  duty  imposed  uj^on  the  law  Lords, 
who  have  during  the  whole  of  my  practice  administered 
your  Lordships'  jurisdiction,  to  attend,  so  as  to  ensure  tliat 
attendance  as  a  duty,  and  that  it  should  not  be  a  mere 
voluntary  attendance,  which  they  would  not  consider  them- 
selves under  any  special  obligation  to  fulfil. 


3. — The  Sittings  should  be  throughout  the  Legal 

Tear. 

Sir  Richard  Bethell  : 

I  think  it  most  desirable  on  every  ground  that  the  House 
of  Lords  should  be  open  as  a  final  Court  of  Appeal  during 
the  regular  portion  of  the  year  devoted  to  ju^ial  business  ; 
and  I  speak  of  that  for  another  reason.  Repeatedly,  by 
decisions  in  the  Court  of  Chancery,  things  have  been  fixed 
as  law,  which  never  would  have  remained  law  if  there  had 
been  a  possibility  of  coming  promptly  to  the  House  of 
Lords.  That  I  m«iy  make  that  intelligible  to  your  Lord.4iip, 
who  has  been  good  enough  to  put  the  question,  I  mav  say 
that  a  most  important  point  of  law  may  come  on  to  be  dis- 
cus.sed  upon  a  motion  for  an  injunction  in  the  month  of 
August :  that  injunction  is  granted.  Tliere  is  no  possi- 
bility of  having  that  question  determined  by  the  Court 
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of  ultimate  appeal  until  probably  the  following  February. 
If  you  choose  to  retain  the  funotious  of  a  great  Appellate 
Tribunal j  you  most  open  your  doors  to  the  suitors  of  the 
country  in  the  same  manner  in  which  the  doors  of  the 
ordinary  tribunals  are  opien. 

RouNDELL  Palmer,  Esq.  : 

I  assume  that  it  would  be  in  your  Lordships'  power, 
if  you  thouglLC  fit,  or  it  ixiight  be  placed  in  yoUr  power  by 
enactment)  to  appoint  a  Judicial  Committee  to  act  for  the 
llouse  during  the  prorogation  whenever  it  might  be  thought 
expedient..  Certainly,  a  deky  for  three  months  out  of  the 
whole  time  while  the  Court  of  Chancery  iis  sitting  is  a  delay 
tending  to  create  other  delays,  and  upon  the  whole,  in  my 
opinion,  as  well  as  that  of  others,  it  must  tend  to  the  pro- 
duction of  substantial  inconvenience  and  injury  to  suitors. 
I  agree,  with  what  has  beeU;  said  mpon  tbe  subject  of  in- 
junctioi^s. 

Th<3  Right  flpin.  Sir  Joh|{  Romilly,  M.R.  : 

Q.  Yqu  assume,  as  an  indisputable  fact^  that  the  new 

tribunal,  wl^^tever  il^  be,  sfiould  sit  during  the  whole  legal 

year  ;  you  think  that  is  essential  ? 
A,  I  think  that  is  essential 

The  Dean  of  Faculty  : 

Q.  I  meant  to  ask  more  particularly  whether  you  would 
think  it  desifalile  It)  protract  the  legal  Session  beyond  the 
legislative  Session  ? 

A.  Certainly. 


4.— The  Judicial  Committee  slioiild  be  re-xmited  with 

the  House  of  Lords. 

Sir  BdCHABD  Bbtheli.  : 

Q.  I  understood  you  to  express  an  opinion,  that  it  was 
desirable  th4t  the  House  of  Lords,  as  the  Court  of  Appel- 
late Jurisdiction,  should  absorb  the  functions  at  present 
exercised  by  the  Judicial  Committee  of  the  Privy  Council  ? 

A.  Iflrinkso.  It  is,  in  theory,  a  great  objection  tbat 
there  should  be  two  co-ordinate  final  Courts  of  Appeal.  With 
respect  to  the  Judicial  Committee  of  the  Privy  Council, 
there  is  this  greAt  ihconvedicnoe,  that  no  one  can  tell  now 

Y  Y 
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at  what  time  it  will  sit.  It  sits  at  odd  times.  Sometimes 
we  have  three  or  four  days  of  thc>  vacation  taken  np  by 
sittings  of  the  Privy  Council  ;  so  that  it  is  a  Court  which 
really  has  no  regular  time  of  assembling.  Yoa  cannot  tell 
of  whom  it  will  be  composed,  or  when  it  will  sit.  These,  I 
think,  are  great  objections  to  a  final  Court  of  Appeal  ;  and 
it  is  partly  to  prevent  such  things  that  I  shoald  humbly 
suggest  that  the  Privy  Council  (which,  though  it  has  been 
a  most  satisfactory  tribunal,  yet  is,  as  it  were,  a  thing 
of  yesterday,)  should  merge  in  a  tribunal,  the  sittings  of 
which,  and  the  composition  of  which,  would  then  become 
perfectly  certain  and  well  known,  so  that  there  should  be 
one  tribunal  for  the  whole  empire. 

Q.  AVith  regard  to  the  constitution  of  the  Judicial  Com- 
mittee of  the  Privy  Council,  so  far  as  it  partakes  of  those 
elements  of  uncertainty  to  which  you  have  just  referred,  it 
is  open  to  the  same  objections  as  the  House  of  Lords  ? 

A.  Very  much  so.  A  suitor  comes  to  your  brass  gates, 
and  before  they  open,  he  knows  not  by  whom  his  cause  will 
be  heard,  whether  by  one  Lord,  or  by  two,  or  by  three. 

Q.  The  Judicial  Committee  of  the  Privy  Council,  the 
Committee  understand  you  to  say,  is  open  to  the  same  ob- 
jection ? 

A,  Yes ;  from  the  uncertainty  of  knowing  who  will  be 
there,  or  when  it  will  sit. 

The  Right  Hon.  Sir  John  Romilly  : 

It  is  to  be  observed  that  if  this  Judicial  Tribunal  wei« 
properly  constituted,  all  the  appeals  ought  to  come  to  it, 
and  you  ought  to  have  no  intermediate  appeaL 

Q.  And  you  would  sweep  away  the  Court  of  the  Lord* 
Justices,  and  the  Judicial  Committee  of  the  Privy  Council  ? 

A.  Yes. 

Q.  And  you  would  make  the  Appellate  Tribunal  of  the 
House  of  Lords  one  great  Court  of  Appeal,  sitting  through- 
the  year  ? 

A.  Yes. 

Richard  Malins,  Esq.  : 

I  am  inclined  to  think  the  whole  judicial  business  of  the 
Privy  Council  might  be  transferred  to  the  House  of  Lords. 

John  Rolt,  Esq. : 

Q.  Should  you  desire  to  to  see  the  jurisdiction  of  the 
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Judicial  Committee  of  the  Privy  Council  transferred  lo  the 
House  of  Lords  ? 

A,  I  should  be  very  glad  to  see  it  transferred  to  the  House 
of  Lords. 

Q.  Would  there  be  any  objection  on  the  part  of  any  of 
the  dependencies  of  the  British  Empire  to  have  all  causes 
decided  by  n  House  of  the  Legislature  ? 

A,  I  should  think  none. 


5.— Flexibility  of  the  Tribunal. 

Sir  FiTz-RoY  Kelly  : 

It  is  of  the  essence  of  a  perfect  tribunal  which  has  juris- 
diction over  causes  of  a  constantly  varying  character,  and 
involving  different  systems  of  law,  that  there  should  be  the 
power  of  shifting  and  changing  the  constituent  members  of 
the  Court.  In  cases  of  common  law,  they  generally  sum- 
mon one  or  two  Chief  Justices,  or  ex- Judges,  being  Privy 
Councillors;  in  cases  of  equity,  they  summon  the  Lords  Jus- 
tices or  the  Vico-Chancellors;  in  cases  of  Indian  law,  they 
have  a  very  able  and  eminent  man,  Sir  Edward  Ryan,  who 
is  familiar  with  Indian  customs  and  Indian  law  ;  and  again, 
upon  appeals  from  the  Ecclesiastical  Courts,  they  summon 
the  Judge  of  the  Prerogative  Court,  or  of  the  Admiralty 
Court;  so  that  the  Tribunal  always  consists  of  the  best  men 
in  England  to  determine  the  particular  cause  which  is  to 
be  heard  and  decided. 

The  Lord  Advocate  : 

The  remedy  is  to  constitute  a  Court  of  Appeal,  that,  by 
daily  and  constant  practice  in  the  different  systems  of  law 
which  prevail  in  Her  Majesty's  dominions,  shall  become  so 
welded  and  moulded  together,  that  each  member  of  it  shall 
communicate  to  the  others  the  general  principles  of  his 
system ;  while,  at  the  same  time,  each  is  there  to  prevent 
any  material  error  in  regard  to  details  of  practice,  or  to  the 
more  special  questions  which  may  arise. 


6. — ^Whether  the  Lay  Element  should  Operate. 

The  Right  Hon.  Sir  JoiiN  Romilly  : 
I  consider  that  the  lay  element  in  an  Appellate  Tribunal 
is  a  beneficial  one,  as  it  iias  a  tendency  to  obviate  what  I 

YY  2 
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coKLsiJcrr  the  ^reau-sC  deftrcs  oc'  an  Ap^Haie  THbam!. 
Damelr.  tLe  brt^akin^  ap  of  great  prize izln^  into  «aall  ixkl 
minate  deuiU.  and  whxcit,  imdoabicdlj.  cLe  Judicial  Tri- 


banal  of  the  IIoa«e  of  Loris  has  giroenTj  ec^feAToonrd  u> 

ETOfd. 

Q.  Woald  TOO  sabaut  the  Uj  Lordd  to  anj  prera*? 
exaniinatioa  before  tLej  were  mppotnted  oa  tfe  ApfieQaae 
Tribanal  ? 

^  Certninlr  not. 

The  Vice-Chascuxok  Sir  Jobs  Sttjuet  : 

Anj  change  in  the  coo«titation  of  the  joris^etioQ  wbicb 
wofild  prevent  the  interference  of  the  laj  Loni>  voaii  be 
a  great  blow  to  the  dignitj  of  the  Peerage,  and  to  the  ia- 
terestd  of  the  puMIc. 

Q.  Do  not  TOO  think  that  if  thrie  were  the  3>lightest 
<:a^picion  of  anj  partialitj  or  impropriety  on  the  part  of 
anj  law  Lord,  in  the  transaction  of  the  jodieial  business  of 
the  noiii«  of  Lords,  the  next  dar  roa  would  s<-t:  rTrir 
Peer  in  the  Ilooae  present  in  his  place  ? 

A.  I  have  not  a  doubt  of  iu 


7. — Whether  there  ahoold  be  a  Scstdi  lawyer  in 

the  House? 

Right  Hon.  The  Lord  Justice  Gexerm.  of  Scotlaxd: 
I  think  that  the  Court  ought  to  contain  within  iteelf  the 

skill  and  the  strength  to  deal  with  the  judgments  of  all  the 

Courts  which  it  reviews. 

The  LoBD  Advocate  : 

I  suggest  that  one  of  the  members  of  the  Court  of 
Appeal  should  be  a  Scotch  lawyer  of  eminence;  and  it 
j«eins  to  me,  if  he  sat,  not  onlj  in  Scotch  appeals,  bat  in 
English  appeals,  and  in  appeals  from  the  Colonies,  he  might 
be  of  the  greatest  service. 

Q.  \Vhcn  jou  saj  a  Scotch  lawyer  of  eminence,  do  jou 
mean  one  who  had  filletl  a  judicial  station  in  Scotland  ? 

A.  It  might  be  right  to  select  persons  frcm  that  position, 
but  not  necessarily  so. 

Q.  You  do  not  consider  that  the  decisions  of  the  Court 
would  bo  sup|)osed  to  be  decisions  of  the  Scotch  JiHlge 
alone  ? 
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A,  No  ;  that  objection  has  been  made  ;  but  I  cannot 
help  thinking  tliat  if  the  Scotch  Judge  sat  upon  English 
and  Colonial  cases,  and  formed  part  of  the  great  appellate 
system,  that  would  never  come  to  pass :  he  would  have  a 
respect  for  the  opinion  of  his  brother  Lords  ;  and  the 
Scotch  character  of  the  man  would  be  merged  in  the 
catholic  character  of  the  Tribunal. 

RouNDELL  Palmer,  Esq. : 

I  think  there  would  be  a  great  advantage  in  having 
a  Judge  acquainted  with  the  laws  of  Scotland  ;  upon  that 
point  I  would  take  the  liberty  of  observing,  that  it  would 
be  well  for  your  Lordships  to  consider  whether  that  state  of 
things  which  has  existed  now  for  many  years  in  the  House 
as  to  the  laws  of  Scotland,  is  one  upon  the  permanency  of 
which  you  can  reckon. 

My  impression  is,  that  if  the  Judge  were  entirely 
withdrawn  from  the  actual  administration  of  the  law  in 
Scotland,  and  selected  on  account  of  his  generally  acknow- 
ledged eminence  in  Scotland,  he  would  contribute  very 
useful  knowledge  upon  points  whicli  ought  not  to  be  drawn 
into  dispute  in  the  House,  and  be  a  great  security  to  the 
House  against  surprises  upon  Scotch  law.  My  observa- 
tion would  lead  me  to  believe  that  those  members  of  the 
Judicial  Committee  who  do  not  sit  there  as  representing  a 
particular  branch  of  law,  always  exercise  an  independent 
judgment,  and  contribute  an  independent  judgment  to  the 
ultimate  decision.  In  Indian  cases,  in  which  I  have  had 
considerable  practice.  Sir  Edward  Ryan  attends  there  with 
great  advantage  to  the  public^  and  contributes  his  special 
knowledge  of  the  administration  of  Indian  law :  but  I  should 
say  that  the  more  leading  part  in  the  hearing  of  those  cases 
has  oHien  appeared  to  be  taken  by  Mr.  Pemberton  Leigh,  or 
by  Lord  Justice  Turner,  or  by  Lord  Justice  Ejiight  Bruce, 
and  it  would  be  contrary  to  all  the  conclusions  I  should 
draw,  for  me  to  suppose  that  in  case  of  a  difference  Sir 
Edward  Ryan's  opinion  would  necessarily  prevail. 

The  Dean  op  Faculty  : 

In  the  view  of  a  re-constitution  (if  I  may  say  so)  of  the 
Court  of  Appeal,  the  remedy  which  occurs  to  me,  and 
which  is  most  generally  approved  of,  is,  that  provision 
should  be  made  that  one  of  the  Judges  should  be  a  Scotch 
lawyer. 


^^^  OFT2frON>    DELHIMED    3EF«i«E    TSi 


T!tp  RIsiu  SiMi.  rir  J»iH3r  &>j 

ii  'iiere  iuM  'if!Si  a  Seocck  Mwjr^  in  'ste  C«mr  «f 
Agprai  :  he  4BfL  ao  :  be  ^vas  oc  •lontiif 

I  i>*'tnFniper  'tuHUiirtfa 


rinn  ir  'far  Hi>ii8i^   ic  Loris  bmd  'i**exi.  siusc 
nmyrt  'sn  -bft  utminiscrassan  it  die  Ia.w  in  Srauatf.     Ami 
I  iTPsifmner  Mr.  Attam.  die  Ibb  Ai:cQvn:aiEC-s»!9iaaL 
fev*>nl  u*  7.iiir  L«}ri«iin»  -^rill  liga  r^meauier 


a  «milar  Yomian  tn  duu.  -sriiea  I  messaoiieA  la  knn  ?^ 
▼or«acon  I  hail  had  ^rtdi  Loin  CofftflMiaae. 


Hie  Rie!ic  Hon.  Lobd  Jt&tjtk  Clemk  or  ^^/tlaxd  : 
I  alwm^  befieTi-fi  die  iuiian  n  ^  exRe^Eztefr  n- 
&7onTabie  qd  laj  iueiL  nucsaa  «;$  chat  <ic  a  Sooae^  ^^^^ 
beine  plaei!d  ipoa  die  Giixrt  ot  AppeaL  Tk  pteaieaj  ieci- 
in^  as  JB-  aft  si  j  knowied^  zoe*  of  ok  Facnitr  d  Advo- 
«asea.  ia  ^lise  new.  I  never  heard  i&e  fobfecs  broaefed^ 
darixvr  ^e  ^T*m  jvan  I  was  Dnn  cf  Facmhj  ;  aad  I  cm 
§peak  frcm  aij  p<Hsrr*  kziowletige  ibax  Lord  Core&tfwe, 
Lord  Moix«riet£.  Lord  XnrraT.  and  c-diersw  wko  were 
leiiicr*  :o  me.  dioixshf  diat  it  was*  qTiifir  an  cAseaiLil  feance 
of  the  Coort  oc  Appeal  tbas  tluse  «itoaU  be  im>  Seoick 
lawyers,  bat  that  it  ihoald  be  composed  enurttw  of  E^iisb 
Jod^ea.     Tbere  are  a  great  manj  benefits  I  tbiak  reeahiiig 


James  Aan«Bsos,  Esq. : 

M J  opinicn  is,  that,  practkaDr,  die  inaoduciioo  of  a 
Secyteh  Judge  is  not  deaaraUe. 

B.  Malodlm  Kesb,  Esq.  (Soocdi  Adrocate  and  fin^irii 
Barriater): 

The  people  of  Scodand  do  not,  I  think,  desire  to  see  ia 
the  Court  of  Appeal,  either  a  local  Scotch  Judge,  or  even 
a  Scotch  Jadge  who  has  ceased  to  exercise  judicial  fiinc- 
tioos  in  Scotland. 
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8. — Of  Stunmoning  the  Judges  as  Assistants. 

Sir  FiTZ-RoY  Kelly  : 

With  respect  to  the  summoning  of  the  Judges,  I  would 
not  presume  to  advise  the  House  of  Lords  to  part  with  the 
privil^e  of  summoning  the  Judges.  I  would  discontinue 
the  practice  of  summoning  them  in  most  of  the  cases  ;  that 
is,  I  would  have  a  Tribunal  of  five,  consisting  of  law 
Lords  who  generally  are  familiar  and  well  acquainted  in 
every  respect  with  Common  Law,  and  have  had  long  prac- 
tice in  the  Common  Law,  and  who,^  with  such  others  of  the 
Common  Law  Judges  as  might  be  summoned,  being  Privy 
Councillors,  would  constitute  the  Tribunal  of  five,  which 
would  be  amply  sufficient  for  all  ordinary  cases.  But,  un- 
doubtedly, there  may  be  cases  of  such  extraordinary  diffi- 
culty, or  such  extreme  importance,  or  cases  in  which,  from 
something  which  may  have  taken  place  in  the  progress  of 
the  cause  through  the  inferior  Courts,  it  may  be  necessary 
to  have  the  opinions  of  all  the  Judges  of  England.  I  gave 
an  instance  yesterday, — the  case  of  the  Queen  v.  Millis. 
I  do  not  say  if  a  case  were  to  arise  like  the  case  of 
(yConnell,  if  I  had  the  honour  of  a  seat  in  the  House  of 
Lords,  I  should  not  suggest  the  summoning  of  all  the  Judges 
of  Elngland,  because  the  public  attention  would  be  directed 
to  it,  and  surmises  might  be  made,  however  unfounded, 
which  would  be  prevented  by  the  attendance  of  the  whole 
of  the  Judges  ;  therefore,  though,  as  a  matter  of  general 
practice,  I  would  cease  to  sunmion  the  Judges,  I  would 
retain  the  privilege  of  summoning  them,  and  summon  them 
upon  particular  occasions. 

Q.  Would  you  extend  that  power  of  summoning  the 
Judges  to  the  Judges  in  Equity  ? 

A.  Certainly  ;  I  can  hardly  admit  that  the  privilege  does 
not  exist  at  present  |  at  all  events,  it  exists  if  they  are  Privy 
Councillors.  It  certainly  would  be  exceedingly  desirable 
that  the  House  of  Lords  should  have  the  power  of  sunmion- 
ing  all,  whatever  may  be  their  position  or  their  rank,  who 
can  effectually  assist  the  Tribunal  which  it  is  ultimately 
determined  to  create. 

John  Bolt,  Esq. : 

The  other  matter  which  would  require  regulation,  in  my 
bumble  judgment,  relates  to  the  mode  of  taking  the  opinions 
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of  the  Judges.  It  appears  to  me  that  if  the  exact  question 
in  the  cause  is  asked,  and  jou  have  the  opinions  of  the 
Judges  one  way, — the  House  coming  to  a  contrary  con- 
clusion,— it  tendfl  to  shake  the  confidence  of  the  public 
in  the  Judges. 


9. — ^Whether,  in  giying  Judgment,  Dissents  should 

be  Concealed. 

RouNDELL  Palmer,  Esq. : 

Q.  Would  you  have  judgment  delivered  as  the  joint  opinion 
of  the  Court,  without  reference  to  the  opinion  of  the  one 
who  differed  ? 

A.  I  think  it  would  be  desirable  that  it  should  be  delivered 
as  the  opinion  of  the  House,  adopted  by  the  House,  and 
sanctioned  by  the  House,  without  any  reference  to  the 
opinion  of  the  one  who  differed.  Your  Lordships  will  allow 
me  to  state  my  reason  for  that.  In  the  Courts  below,  which 
are  subject  to  appeal,  it  is  of  the  greatest  importance  that 
the  reasons  which  influence  the  minds  of  the  different 
Judges  should  appear ;  and  if  they  differ,  it  is  of  still  more 
importance,  in  order  that  they  may  be  considered  and  re- 
viewed ;  but  when  you  come  to  the  Court  of  last  resort, 
it  is  of  more  importance,  I  apprehend,  that  the  authority  of 
the  judgments  of  that  Court  should  bo  maintained  in  the 
eyes  of  the  suitors  and  the  public,  than  that  the  precise 
reasons  which  have  actuated  the  Judges  should  appear.  It 
is  useful  that  those  reasons  which  the  House  has  adopted  as 
its  rcksons  should  be  known  ;  but  I  do  not  think  it  can  \)g 
necessary  that  it  should  be  known  that  an  individual,  how- 
ever learned  and  eminent,  has  dissented  from  those  i-easons. 

The  Right  Hon.  Sir  John  Romilly  : 

My  own  opinion  is,  that  the  dignity  of  the  Appellate 
Tribunal  is  best  upheld  by  there  being  no  difference  of 
opinion  apparent  in  it ;  and  that  it  would  be  better  that 
they  should  discuss  the  matter  among  themselves,  and  that 
the  decision  should  bo  given  as  the  decision  of  the  >\  hole 
body. 

Sir  Richard  Bethell  : 

Q.  The  judgment  should  be  that  of  the  majority,  without 
the  mention  of  any  difference  of  opinion  ? 
A.  Yes. 
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Right  Hod.  The  Lord  St.  Leonards  : 

I  would  not  sit  upon  any  Appeal  or  other  Court  if  I  were 
not  at  liberty  to  express  the  opinion  which  I  entertained  ; 
and  I  am  clearly  of  opinion  that  the  law  never  can  flourish 
as  a  science,  unless  the  Judge  is  permitted  to  do  so. 

The  Dean  of  Faculty  : 

Q.  Supposing  the  Judges  of  the  Court  of  Appeal  are 
divided,  ought  the  dissentient  Judges  to  express  an  opinion? 

A,  I  think  so  ;  I  think  it  would  be  most  desirable  that  in 
that  case  the  dissent  should  be  expressed ;  because  if  it  were 
not,  the  suitors  would  suspect  that  there  was  a  dissent  in 
every  case ;  they  would  always  suspect  the  existence  of  a 
division  of  opinion. 

Right  Hon.  The  Lord  Justice  General  of  Scotland  : 
Q.  Should  you  think  it  desirable  that  the  reasons  for 

either  reversal  or  affirmance  of  the  decree  of  the  Court 

below  should  be  assigned,  and  if  assigned,  should  each 

member  assign  his  reasons  separately  ? 

A,  I  think  that  is  a  question  upon  which  there  may  be 

room  for  difference  of  opinion :  my  own  opinion  is,  that 

there  ought  to  be  no  fixed  rule  upon  that  subject. 

John  Rolt,  Esq. : 

Q.  Do  you  attach  much  importance  to  the  judgment  in 
an  appeal  being  given  as  the  judgment  of  the  Court,  with* 
out  there  being  an  expression  of  any  diifercnce  of  opinion 
on  the  part  of  those  who  may  dissent  from  it  ? 

A.  I  have  not  considered  that  question  ;  I  should  prefer 
hearing  the  opinions  of  all  the  members  of  the  Court. 


[In  Grey  v,  Pearson  the  Vice-Chancellor  Turner  dis- 
missed the  plain tiff^'s  bill.  Lord  Chancellor  Cranworth 
reversed  or  varied  this  decision.  When  the  appeal  to  the 
House  of  Lords  was  about  to  be  opened  (March  12,  1857), 
the  Lord  Chancellor  observed  that  it  was  doubtful  whether 
Lord  St.  Leonards  would  be  present.  The  learned  Counsel 
for  the  appellant  (Mr.  John  Walker,  Q.C.,)  begged  leave  to 
request  that  the  case  might  be  put  off  until  Lord  St. 
Leonards  could  attend. 

Tlie  cause  was  consequently  adjourned.  It  was  after- 
wards   argued    before    the    Lord    Chancellor,    Lord    St. 
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Leonards,  and  Ix>rd  Wenslejdale.  On.  the  16th  March 
1867,  the  House  pronounced  its  judgment,  which  is  thus 
reported  in  the  Times  of  the  17th : — 

"  The  Lord  Chancellor  retained  the  opinion  he  expressed 
in  the  Court  below 

**  Lord  St.  Leonards  delivered  a  long  and  elaborate  judg- 
ment in  which  he  entirely  diflfered  from  the  opinion  of  the 
Lord  Chancellor,  and  relied  upon  the  decision  of  Lord 
Hardwicke  in  Brownsword  v.  Edwards  (a).  In  his  opinion 
the  appeal  ought  to  be  allowed. 

"  Baron  Wensleydale  concurred  with  the  Lord  Chancellor 
in  his  opinion  that  the  appeal  ought  to  be  dismissed. 

'*  Appeal  dismissed  accordingly." 

No  one  is  here  to  blame.  It  is  the  system.  The  same 
thing  might  have  happened  if  Lord  Hardwicke,  Lord 
Mansfield,  and  Lord  Chancellor  Thurlow  could  have  come 
together  to  review  a  decree  by  the  latter,  reversing  one  of 
Sir  Pepper  Arden's.] 


10. — Sib  Bichabd  BetheUi's  Scheke  fob  a  Coubt  of 

XTltihate  Appeal. 

1.  The  House  of  Lords  to  exercise  its  Appellate  Juris- 
diction through  the  medium  of  a  Judicial  Conmiittee 
composed  of  Peers. 

2.  The  jurisdiction  and  functions  of  the  Judicial  Com- 
mittee of  the  Privy  Council  to  bo  vested  in  the  Judicial 
Committee  of  the  Lords,  so  that  there  may  be  (in  the  House 
of  Lords)  one  single  uniform  Appellate  Tribunal  for  the 
whole  Empire. 

3.  This  great  Court  of  the  House  of  Lords  to  be  open 
during  five  days  in  every  week  throughout  the  year,  except 
the  usual  vacations  as  observed  by  the  Court  of  Chancery. 

4.  The  Court,  when  sitting,  always  to  be  constituted  of 
the  Lord  Chancellor,  as  President,  and  four  other  Members, 
ue.f  of  the  Committee.     Five  to  be  the  quorum. 

5.  Peers  who  have  filled  the  office  of  Lord  Chancellor  to 
be  ex  officio  Members  of  the  Committee;  and  if  any  one  of 
such  Peers  will  engage  regularly  to  attend  the  sittings  of  the 
Conmiittee,  he  is  to  be  a  permanent  Member,  and  entitled 
to  a  salary  of  £        ,  in  addition  to  his  retiring  pension. 

6.  Official  Peerages  to  be  conferred  on  such  a  number  of 
eminent  lawyers  as  may  be  necessary  to  make  the  Com- 

(a)  8  Yes.  Sen.  S48. 
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mittee  consist  of  four  permanent  Members,  in  addition  to  and 
besides  the  Lord  Chancellor  and  any  ex-Lord  Chancellor, 
not  being  a  permanent  Member ^  who  may  think  proper  to 
attend.  Qne  of  the  permanent  Members  to  be  taken  from 
the  Scotch  Bar  or  Bench. 

7.  The  Committee  to  have  power  to  summon  all  or  any  of 
the  Judges  of  the  Courts  of  Law  and  Equity,  the  Testa- 
mentary and  Admiralty  Courts  in  England,  and  Court  of 
Session  in  Scotland,  to  sit  as  assessors  of  the  Committee. 

8  Each  permanent  Member  of  the  Committee,  not  being 
the  Lord  Chancellor  or  an  ex-Lord  Chancellor,  to  receive  a 
salary  of  6,000/.  per  annum,  from  which  any  retiring 
pension  is  to  be  deducted. 

9.  Every  official  Peer  to  have  the  full  privileges  of  a 
Peer  of  Parliament  during  his  office  (or  life). 

10.  Any  petition  or  application  to  the  Crown  which,  ac- 
cording to  present  practice,  may  be  referred  by  Her  Majesty 
to  the  Judicial  Committee  of  the  Privy  Council,  may  be 
referred  by  Her,  in  like  manner,  to  the  Judicial  Committee 
of  the  House  of  Lords. 

IL  The  practice  and  rules  of  procedure  of  the  House  of 
Lords  as  an  Appellate  Tribunal  to  be  revised  and  simplified; 
and  all  applications  now  made  to  the  Standing  Committee 
on  Appeals  to  be  heard  and  determined  by  a  Committee  of 
three  Members  of  the  Judicial  Committee,  who  shall  meet 
for  that  purpose  once  in  every  week  during  the  sittings  of 
the  Committee. 
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OP 


THE  LORDS'  COMMITTEE, 


20th  May  1 856. 


jinor#  qftke  TiiE  Committee  have  met^  and,  in  pursuing  the  important 

aiMAAf^i8&6.  *  inquiry  intrusted  to  them,  have  examined  several  of  the 
leading  Counsel  employed  in  the  business  of  appeal  at  your 
Lordships'  bar,  and  subsequently  the  Lord  Justice  Clerk, 
the  Lord  Justice  General  of  Scotland,  the  Master  of  the 
Rolls,  yice-Chancellor  Stuart,  and  Lord  St.  Leonards. 

Among  these  witnesses  there  appears  to  be  a  very  general 
agreement  as  to  the  expediency  of  retaining  the  appcUate 
jurisdiction  of  the  House,  and  in  this  view  the  Committee 
entirely  concur. 

Although  some  of  the  witnesses  have  stated  that  the 
working  of  the  present  tribunal  is  perfectly  efficient  and 
satisfactory,  and  testimony  has  been  generally  borne  to  the 
wisdom  and  impartiality  with  which  the  law  has  been 
administered  by  it,  yet  there  is  a  great  preponderance  of 
opinion  in  favour  of  some  change  in  the  manner  in  which 
the  appellate  business  of  the  House  of  Lords  is  at  present 
conducted. 

The  principal  objections  raised  by  the  witnesses  against 
the  present  constitution  and  practice  of  this  ultimate  Court 
of  Appeal  are  as  follow : — 

1.  That  none  of  the  Law  Lords,  except  the  Lord  Chan- 
cellor, being  bound  to  attend,  there  is  an  uncertainty  as 
to  the  number  of  those  Peers  who  may  assist  at  the 
hearing  of  any  case ;  and  that  the  attendance  of  Peers 
who,  from  want  of  professional  knowledge  and  experience, 
decline  to  interfere  in  the  proceedings,  takes  away  from  the 


REPORT  OF  LORDS*  COMMITTEE,  671 

solemnity  of  tho  tribunal,  and  leads  to  misconception  on  the      Hr/tonqftke 
part  of  the  public,  when  their  presence  is  onlj  required  in     «m  Afoyis^  ' 
order  to  m:ikc  a  House  (a). 

2.  That  delay,  sometimes  inconvenient  to  tho  suitors,  and 
prejudicial  to  the  regular  administration  of  justice,  is  caused 
by  the  House  not  being  able  to  sit  during  the  whole  of  that 
portion  of  tho  year  during  which  tho  inferior  Courts  are 
open. 

3.  That  the  administration  of  Scotch  law  has  been  at 
times  unsatisfactory  from  the  want  of  familiarity  with  the 
Scotch  law,  consequent  upon  the  Law  Lords  being  exclu- 
sively English  judges. 

4.  That  there  is  an  unnecessary  expense  attending  some 
of  the  forms  of  proceeding. 

5.  That  the  mode  of  delivering  judgment,  and  the  absence 
of  official  dress,  deprive  the  House  of  the  solemnity  which 
attends  ordinary  judicial  proceedings. 

The  Committee  have  carefully  considered  these  objections 
raised  by  the  witnesses,  and  also  the  various  suggestions 
that  have  been  made  with  a  view  of  meeting  them ;  and 
they  have  to  submit  the  following  as  the  conclusions  to 
which  they  have  come  : — 

1.  It  appears  from  the  evidence,  that  for  the  last  ten  or 
fifteen  years  the  appeals  have  been  heard  sometimes  by  as 
many  as  four  Law  Lords,  sometimes  by  three  or  two  ;  and 
instances  have  been  adduced  where  appeals  have  lieen  heard 
and  decided  in  this  House,  with  advantage  to  the  law,  and 
satisfaction  to  the  public,  by  the  Lord  Chancellor  or  one 
Law  Lord  alone.  The  Committee  are,  however,  of  opinion 
that,  considering  the  importance  of  the  causes  brought  to 
this  ultimate  Court  of  Appeal,  the  House  should,  as  a  gene- 
ral rule,  be  able  to  reckon  on  the  attendance  of  not  less  than 
three  Law  Lords  to  assist  in  the  hearing  of  all  appeals ;  but 
in  making  this  recommendation,  the  Committee  by  no  means 
wish  to  discourage  the  attendance  of  other  Members  of  the 
House. 

Although  during  certain  periods  the  number  of  Law  Lords 

(a)  Their  attendaDce  is  not  only  necessary  to  make  a  House,  but  to 
make  a  Court  and  a  Judgment  They  are  as  indispeniaUe  as  the 
Chancellor,  and  yet  they  have  neither  "  professional  knowledge  nor  ex* 
perience."  How  can  it  be  correctly  said  that  **  they  decline  to  interfere 
in  the  proceedings,"  when  they  vote  in  every  decision  ; — and  where  is 
the  "  misconception  on  the  part  of  the  public  ?** 


672  REPORT  OF  LORDS*  COMMITTEE. 

Beporiqftke     i"  regular  attendance  on  the  appellate  business  has  been 
^jSkS^^iSt^'  adequate  to  meet  the  requirements  of  the  public  and  the 

profession,  experience  has  proved  that  such  attendance 
cannot  always  be  relied  on.  Hitherto,  those  bj  whom  this 
duty  has  been  discharged  have  been  for  the  most  part 
ex-Chancellors.  The  Committee  are  of  opinion  that  the 
attendance  of  others  equally  qualified  to  sit  with  those 
Peers  in  judgment  on  the  decision  of  the  inferior  Courts 
would  be  best  secured  by  the  creation  of  other  high  lega4 
offices  in  connexion  with  the  House  of  Lords,  with  such 
salaries  as  would  ensure  their  acceptance  by  the  most  emi- 
nent Judges.  The  Committee  are,  therefore,  of  opinion 
that  it  is  desirable  that  two  offices  should  be  created,  to  be 
held  by  two  Law  Lords,  whose  duty  it  should  be  to  assist 
the  House  in  the  performance  of  its  judicial  duties ;  and 
they  accordingly  recommend  that  Her  Majesty  should  be 
empowered  to  appoint  two  Lords  to  be  Deputy  Speakers 
of  the  House  of  Lords,  with  salaries  attached  to  their  offices. 
The  Committee  do  not  propose  that  these  appointments 
should  interfere  with  Her  Majesty's  power  to  appoint 
unpaid  Deputy  Speakers  of  the  House. 

As  the  Lords  holding  the  proposed  offices  would  be  in- 
trusted with  judicial  duties  of  the  highest  importance,  and 
as  the  Committee  believe  experience  to  affiard  the  only  sore 
tost  of  the  fitness  of  even  eminent  lawyers  for  such  duties, 
tliey  would  further  recommend,  that  persons  who  have  held 
I'Ome  high  judicial  office  in  the  United  Kingdom  for  not  less 

than  five  years  shall  alone  be  eligible  for  these  appoint- 
ments (a). 

They  recommend  that  the  office  of  a  paid  Deputy  Speaker 
of  the  House  shall  be  held  by  the  same  tenure  as  the  office 
of  a  Judge,  and  that  every  such  person  shall  receive  oat  of 
the  Consolidated  Fund  a  yearly  salary  of  6,000/.,  or  such 
yearly  sum  as,  with  any  pension  to  which  he  may  be 
entitled  for  past  services,  will  make  up  a  yearly  income  of 
6,000/.  so  long  as  he  shall  hold  the  said  office. 

2.  With  respect  to  the  delay  which  now  occurs  in  hearing 


(a)  This  recommendation  would  often  exclude  the  mo6t  eminent 
Lord  Somers,  Lord  Macclesfield,  Lord  Hardwicke,  Lord  Manifidd, 
Lord  Thurlow,  Lord  Cottenham,  and  many  others,  (to  say  nothing  of 
the  living  ornaments  of  the  profession,)  came  at  once  firom  the  bar  to  the 
highest  judicial  offices. 
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appeals,  from  the  sittings  of  the  House  not  being  co-exten-      Report  (jtke 

sive  with  the  sittings  of  the  inferior  Courts,  the  Committee     vii  Magim** 

advise  that  the  House  should  be  enabled  to  authorize  its 

sittings   to  be   resumed  or  continued  for  the   hearing  of 

appeals  only  at  such  times  as  maj  be  deemed  expedient  for 

the  exercise  of  the  appellate  jurisdiction,  notwithstanding 

the  prorogation  of  Parliament. 

3.  The  Committee  have  paid  great  attention  to  the  im- 
portant evidence  which  they  have  heard  on  the  subject  of 
the  Scotch  appeals.  Nearly  all  the  witnesses  who  spoke 
to  this  part  of  the  subject  admit  that  very  material  advan- 
tages have  been  derived  by  Scotland  in  the  course  of  the 
administration  of  the  law  by  the  House  of  Lords,  and  some 
of  them  are  of  opinion  that  it  is  still  advisable  to  keep  the 
appellate  jurisdiction  entirely  distinct  from  the  Scotch 
bench  and  bar ;  but,  on  the  other  hand,  arguments  were 
urged  with  considerable  force  against  the  anomaly  of  the 
final  Court  of  Appeal  from  Scotland  being  so  constituted 
as  never  to  comprehend  a  Scotch  Judge  or  auy  person 
necessarily  acquainted  with  Scotch  law.  It  appears  that 
the  majority  of  the  bar  and  the  Writers  of  the  Signet  in 
Edinburgh  are  in  favour  of  one  of  the  members  of  this 
Appellate  Court  being  a  Scotch  lawyer.  It  is  not  proved 
that  this  is  the  opinion  either  of  the  mercantile  classes  or  of 
the  community  at  large  in  Scotland.  The  Committee  are 
of  opinion  that  no  fixed  and  invariable  rule  should  be 
adopted  on  this  subject. 

4.  The  Committee  recommend  to  the  attention  of  the 
House  the  complaints  which  they  have  quoted  above  as  to 
the  unnecessary  expense  of  some  of  the  proceedings  of  the 
House,  particularly  in  respect  to  the  printing  of  the  cases. 
They  are  of  opinion  that  this,  together  with  other  sugges- 
tions for  the  prevention  of  delay,  are  questions  which  will 
be  best  dealt  with  by  the  Lord  Chancellor  and  the  Lords 
who  assist  him  in  hearing  appeals. 

5.  The  Committee  have  heard  much  conflicting  evidence 
as  to  the  best  mode  of  delivering  judgments.  It  is  argued, 
on  the  one  hand,  that  the  great  principles  of  law  are  best 
elucidated  by  separate  judgments  when  the  Judges  of  the 
Court  of  Appeal  differ,  in  opinion,  and  that  the  separate 
declaration  of  opinion  is  satisfactory  to  the  suitors,  as 
proving  that  great  attention  has  been  paid  to  the  cause.  On 
the  other,  hand  it  is  urged  that  such  divisions  diminish  the 
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Btpon<t/ike  authority  <of  the  Cribund  o£  ultiiiilate  vesort,  and  tend  to 
^Ma^iSU,  '  produce  uncertainty  in  the  law,  ^vithoot  aiij  countervailing 
advantage  ;  and  the  example  of  the  Judicial  Committee, 
whei-e  differences  of  opinion  arc  not  expressed,  has  been 
quoted  as  favourable  to  the  deliberation  being  in  private, 
and  the  o^pinion  of  the  majority  ^vcn  as  the  collective 
judgixient  of  the  tribunal.'  The  Coinnnttee  are  of  opinion 
that  this  is  a  matter  of  discretion,  which  must  be  left  to 
be  arranged  among  those  who  hear  and  decide  the  appeak.; 
but  they  recommend  that  those  who  hear  the  appeal  should 
have  leave  to  sit  at  the  table,  and  deliver  their  opinions 
sitting. 

The  attention  of  the  Committee  has  b^en  dr^wn  ^  the 
difficulty  which  may,  in  some  cases,  ho  felt  hereafter,  of 
appointing  the  mdst  fit  pei^sobs  t6  judicial  offices  cpnnectcd 
with  the  Hbnse  of  Lords,  if  it  cannot  be  done  without  con- 
ferring on  them  hereditary  I^eerages  ;  and  it  appears  to 
the  Conunittee  advisable  t^t  aip^  per^n  appointed  to :  such 
an  office  sliould  be  enabled,  by  authority. of  P^rliamenl,  to 
sit  and  vote  in  the  House  and  ei\jpy  aU  the  rights  and. 
privileges  of  a  Peer  of  Parliament,  under  a  patent  conferring 
a  Peerage  for  Life  only,  if  the  Crown  mpy.havc  granted, 
or  shall  grant,  the  same  to  such  person  in  preference  to  an 
hereditary  Peerage ;  provided  Always»,.Ui^  not  moreitimn 
four  persons  abaU  h^vo  fieats  in  the  H<Hise  tt  oaer  time  tis 
Peera  for  Lifd.  • 

The  Committee  recommertd  that  in  all  respectg,  excepting 
those  wher^  change  has  been  recommended  in  this  Beporti. 
the  functions  of  the  Lord  Chancellor  and  the  rights  and 
privileges  of  the  whole  body  of  the  Peers  shall  reaiain 
unaffected.  \ 

And  the  Committee  have  directed  the  Miiraftes  4xf  £evid«oee 

ttoken  before  them  to  be  laid  before  yonr  Lordships  (a). 
'  ■  ■       .       •    .  ■  ■    ' 

(«>  Fojt  this  evidenoe  at  large,  see  the  Eepoit  ksel^  which,  on 

the  20th  May  1856,  the  Lords  oideied  to  be  pritiied. 

•      •     •        ■  •  :  ■ 

.......         •.      ,  I  '        •,  '  I      •     ■'       >     •'■•    r.-  .■    )  ...'.'• 
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The  following  is  tho   Bill   brought  in  piirsuantly  to   the 

Report  of  the  Committee. 


A  Bill  intituled  an  Act  to  make  better  Provision  for  the  , 
Discharge  of  the  Appellate  Jurisdiction  of  the  House 
of  Lords. 

Whereas  it  is  expedient  to  secure  the  regular  attendance 
in  the  House  of  Lords  during  the  hearing  of  appeals  and 
writs  of  error  of  an  increased  number  of  Peers  who  have 
filled  high  judicial  offices :  Be  it  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

L  It  shall  be  lawful  for  Her  Majesty  from  time  to  time,  r^?*P"*r^. 

'*       -^  Speftkemofthe 

by  Letters  Patent  under  the  Great  Seal  of  the  United  HwsoofLorda 

.  .  for  judicial  busi* 

Kingdom,  to  appoint  two  persons,  qualified  as  herein-after  nentobe 
mentioned,  to  be  Deputy  Speakers  (a)  of  the  House  of  Lords 
to  assist  in  the  judicial  business  of  the  said  House,  and 

(a)  It  seems  doubtful  whether  the  titles  of  "  Speaker "  and 
*  Deputy  Speaker "  correctly  apply  to  the  high  ofEcers  placed  on 
the  woolsack,  not  by  the  Lords,  but  by  the  Crown.  To  see  how  this 
is,  it  is  necessary  to  look  at  the  terms  of  the  Commissions,  which 
are  preser\'ed  for  several  centuries.  Thus,  the  Commission  to  Lord 
Mansfield  was  as  follows : — "  George,  &c.,  know  ye  that  we  trusting, 
&c.,  do  constitute,  name,  and  authorize,  from  time  to  time,  during 
our  pleasure,  to  use,  occupy,  and  enjoy  Ike  room  and  place  of  a  Lord 
Chancellor  in  our  Upper  House  of  Parliament,  then  and  there  to  do 
and  execute  all  such  things  as  the  Lord  Chancellor  should  or  might 
in  that  behalf  do,  if  we  were  there  personally  present,  using  and 
supplying  the  same  room ;  wherefore  we  will  and  command  you  to 
attend  to  the  doing  and  execution  of  the  premises,  with  effect," 
&c.  The  Chancellor  is  supposed  to  be  always  present  either 
personally  or  by  a  Locum  tenens,  who  gives  place  to  the  Chancellor 
the  moment  that  high  officer  appears.  The  deputy  appears  rather 
to  be  Deputy  Chancellor,  not  Deputy  Speaker.  ITiere  is  no  one 
in  the  Upper  House  corresponding  with  "Mr.  Speaker"  in  the 
Lower.  Contrary  entries  in  the  Journals,  or  in  some  modem  Acts 
of  Parliament,  do  not  alter  the  Constitution.  To  make  the  deputies 
sit  with  their  principal,  exercising  in  his  presence  independent 
authority,  has  been  said  to  involve  something  like  a  legd  and  a 
logical  incongruity. 

z  z 
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TeaurooroRice.    ^^'cry  such  Depntj  Speaker  sludl  hold  his  office  during 

good  behaviour  :  Provided  always,  that  it  shall  be  lawful 
for  Her  Majesty  to  remove  any  such  Deputy  Speaker  from 
his  office  upon  the  address  of  both  Houses  of  Parliament. 

Qiuomcation  for       H.  ]N^o  person  shall  be  qualified  to  be  appointed  Deputy 

appointuMmt  of  *  ^  **  •■•4/ 

Deputy  Speakers  Speaker  under  this  Act  who  shall  not  have  held  for  a 
heidhiKhjutficiai  period  of  fivc  ycars  or  upwards,  or  for  periods  amounting 

offloes  for  five  ,  1         .      /*  «  a  .» 

years).  together  to  five  years  or  upwards,  any  one  or  more  of  the 

Judicial  Offices  following,  viz.,  Lord  Chancellor  of  Ireland; 
Master  of  the  Rolls  in  England ;  Master  of  the  Eolls  in 
Ireland  ;  Lord  Justice  of  the  Court  of  Appeal  in  Chancery; 
Vice  Chancellor  (in  England);  Judge  in  any  of  the  Supe- 
rior Courts  of  Law  at  Westminster  or  in  Dublin;  Judge 
of  the  Court  of  Session  in  Scotland;  Judge  of  the  High 
Court  of  Admiralty  of  England;  Judge  of  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury. 

Haiariea  of  Dc-  UI.  There  shall  be  payable  to  each  such  Deputy  Speaker 

the  yearly  salary  of  five  thousand  pounds,  or  such  a  yearly 
sum  as,  with  any  pension,  retiring  allowance,  or  compensa- 
tion to  which  he  may  be  entitled  in  respect  of  any  ofiice 
formerly  held  by  him,  will  make  up  a  yearly  sum  of  five 
thousand  pounds;  and  such  salary  or  yearly  sum  shall  be 
payable  out  of  the  Consolidated  Fund  of  the  United  King- 
dom by  quarterly  payments,  free  of  all  deductions,  except 
income  tax,  on  the  fifth  day  of  January,  the  fifth  day  of 
April,  the  fifth  day  of  July,  and  the  tentib  day  of  October 
in  every  year,  such  salary  or  yearly  sum  nevertheless  to 
grow  duo  from  day  to  day,  and  to  be  subject  to  appor- 
tionment at  the  commencement  and  termination  thereof 
accordingly. 

Duties  of  Deputy       IV.  It  shall  be  tho  duty  of  the  said  Deputy  Speakers 
"'  unless  prevented  by  illness  or  other  sufficient  cause,  to 

attend  the  IIouso  of  Lords  during  the  hearing  and  dedsi^n 
of  appeals  and  writs  of  error. 

Retiring  pen-  V.  It  shall  be  lawful  for  Her  Majesty,  by  Letters  Patent 

j^raiitiMi  to  Dc-      undcr  the  Great  Seal  of  the  United  Kingdom,  to  grant  to 

any  person  holding  the  office  of  a  Deputy  Speaker  of  the 
House  of  Lords  under  this  Act  an  annuity  for  his  life,  not 
exceeding  three  thousand  seven  hundred  and  fiftj  pounds, 
to  commence  immediately  after  his  resignation  of  loch 
office,  such  annuity  to  bo  payable  out  of  the  Consolidated 
Fund  of  tho  United  Kingdom,  free  from  all  dedootioDS 
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whatsoever,  except  income  tax,  by  quarterly  payments  on 
the  fifth  day  of  January,  the  fifth  day  of  April,  the  fifth 
day  of  July,  and  the  tenth  day  of  October  in  every  year, 
SQoh  annuity  nevertheless  to  grow  due  from  day  to  day, 
and  to  be  subject  to  apportionment  at  its  commencemeut 
and  termination  accordingly :  Provided  always,  that  in 
case  any  person  to  whom  any  such  annuity  is  granted  hold 
at  any  time  any  other  pension  or  office  of  profit  under  Her 
Miyesty,  then  while  such  person  holds  such  pension  or 
office  such  annuity  shall,  if  the  annual  amount  of  the  profits 
of  such  pension  or  office  be  equal  to  such  annuity,  cease  to 
be  paid;  and  if  the  annual  amount  of  such  profits  be  less 
than  such  annuity,  then  no  more  of  such  annuity  shall  be 
paid  than  will,  with  the  annual  amount  of  such  profits, 
make  up  the  annual  sum  of  three  thousand  seven  hundred 
and  fifty  pounds  :  Provided  also,  that  no  such  grant  of  an 
annuity  shall  be  valid  unless  such  person  have  held  the 
office  of  Deputy  Speaker  for  the  period  of  fifteen  years,  or 
have  held  such  office  and  any  of  the  judicial  offices  herein- 
before mentioned  for  periods  amounting  together  to  fifteen 
years,  or  be  afiected  with  some  permanent  infirmity  dis- 
abling him  from  the  due  execution  of  his  office  of  Deputy 
Speaker,  which  shall  be  distinctly  recited  in  the  said  grant. 

VI.  If  Her  Majesty  by  Her  Letters  Patent  shall  have  ^'^Jed^M 
granted  or  shall  hereafter  grant  a  Peerage  for  Life  only  ^*"f®*8!!^^ 
CO  any  person  who  shall  be  appointed  Lord  High  Chan-  ?"?L"^ vf"^  ^® f* 
cellor  of  Great  Britain  or   Deputy  Speaker  under  this  Lord«,Ac. 
Act,  such  person,  on  receiving  the  appointment  of  Lord 
High  Chancellor  of  Great  Britain  or  of  Deputy  Speaker 
under  this  Act,  shall  be  entitled  to  sit  and  vote  in  the 
House  of  Lords,  and  to  have  and  enjoy  all  the  rights  and 
privileges  of  a  Peer  of  Parliament  during  his  Life,  if  there 
are  no  more  than  three  other  persons  having  seats  in  the 
House  of  Lords  as  Peers  for  Life  only  at  the  time  he  shall 
be  so  created :  Provided  always,  that  not  more  than  four 
persons  shall  have  seats  in  the  House  of  Lords  at  one  time 
as  Peers  for  Life  only :  Provided  also,  that  if  any  person  to 
whom  a  Peerage  for  Life  only  shall  have  been  granted  shall 
inherit  or  receive  a  Patent  for  an  hereditary  Peerage,  he 
shall  not  be  reckoned  as  one  of  the  Peers  haying  a  seat  in 
the  House  of  Lords  for  his  life  only. 

yjLL  For  disposing  of  any  appeals  or  writs  of  error  ^^^'^^/^f ^JS? 
which  may  remain  undisposed  of  at  the  end  of  any  session  poSngof  appeaia 
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dnring a proro-     it  shall  bo  lawful  for  tlic  IIoQse  of  Lords  to  sit  and  act 

fpuion. 

during  i\\o  prorogation  of  Parliament;  and  all  orders  and 

proccMfng/lofi  Ui/^satl  '^j^us/  Ui]4Wil>i  'to^.ii^pi^ajs  and 

writs    of  error,   and    the    matters    connected    therewith, 

during  such  prorogation,  shall 't>e  as  valid  and  effectual  as 

if  Parliaj|A^[b|ik)^l)^  then  ^tingj'croTi^cdvthat  the 

times  or  such  sittings  during  the  prorogation  or  the  time 

pointed  by  order  of  the  House  during  the  session*  of 
Parliament ;  and  that  no  badness  otlier  than  the  hearing 
and  ide^onnip^Qn .  of  apncak  lui^  writs  of  error,  and  the 
matters  cohnpc^ted  therewmt.'sifall  W  tfftMft4tt<S  Wj  Uuch 
HousedGr^4la<hlVi<^tl()ii.^ir/r)  'K  ^  ^./. 

Croinnto 4>poiut       VIII.  Nothingrrla.  ihis  Act  shall  in.  anjwiso  abridge  or 
B^SkSS*"*^       affect  the  right  of  Her  Majesty  to  appoint  Deputy  Speakers 

of  th^  Hbiusi  bf  Lord9,  l>ut  sucfc  defMity  Spedber^  iDUXbe 
appointed  from  time  to  time  in  the  sam«  Ikiaa«^!Midlvp)U|i 
the  skm^  iigkis  knd  autUo^iti^i  i»  if  ihi»«Aei  li«diiiot  \fen 
parsed,  and  sUall^tirtli^ffi  H<^r  Mi^etiy  «lmll  othcnritia^  dif?^ 
have  pitf66dcDce  <yf  th^  Dcf^aty  'Speakora  appoinlefl^ufidiPr 
tliis  Actl'='  ■     "■•'•""^'-  ^    -'  :         ■•':.:-■  I    '  :  .  =.,.,,■>  ..,'r 

''■■''■■  "  '  ■'  '  ■  •  -J-  •  •■  Uu> ■',.',  ..ij)  ^;\'\ 
[N«B.r«-«>Tho  preooding  Bill  pp&sq^  >M^c  ^ouse  of  If^ 
atid  wQnt  to  the  Commons,  .whQ  appoi^te<4  a  Cox^inntlee 't^ 
jjgquire  into  the  whole  question  of  the  Apt)efta't^'Jijirf8flfe' 
iion.  B^  this  time  the  l^ffsibn^  (I8'66)  wtd  -ftw  advuDoe^ 
cons^qu^htHy  nothing  wn»  done  in  the  GonrmiUi^^i  andiftf 
!b}ll  having  beeta  i-ead  a  serond/tHi^^^wa^  permitted  to 
expire.  For  the  discussions  in  the  House  ojf  Cf)|nlnon8,  aee 
H^sard'a  D9bftteft,  27i\y  J,unc^,  and  7tji,  Btn,  aifid'lOili 
July,lg56.3/  ■  ■  •'   ■*■    '"■"  =''^=   '■•^•■'    -I' 
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't     <    -.lU    J.,   ,i,.il.:;;,,T„-|.,    vill    '■.ri:!  TT  ,  :,r,in,-     J-IJ- ^,  .   .„:,, 

till:'  FiilltrClI 'COiTRT  <M<"f  LTM'ATfi  AFl'EAl/i 

-      '■■'^^.-.■-    vHr     .„,.„;■     .-,„,. 11      .1;    ■-..     ,.„•,:    V,i    !..,,„i.„i 
■^n-..:-„f  .,,1-    ,T.,rt    .,.1,,,  ....,„b,;.f  ,..,  :,..;,   („„    ;  ,,,  ,;„,,ih:;<I 

AS  OF  CIVIL  jum:^vGTi(>i^f. . ; ,;; 

«OX,:-M,>     ,|„,,.,(1    ..,1.,,;.,,:,,,    v,...i,|^    ,..![    •;,,   ;,(..,,,    .„[,    ..,.,,;,. 

■'•'■Ttts  Coo^t  pf  C«^llio*.iwaa„in^(iUtfdi,Jt>y  the  ItHir  .of 

lt^'EteWil»bl».W90i;i.'.    -l;   rff   -..n.toi    ,MH/M,.,r,    j.-f.iM...,!,: 

The  Court  of  Cassation  is  divided  into  three  Chai^j^rsclp- 
8  Chamber  of  Requests,  the  Civil  Chamber,  and  the  Crimi- 


l!:;^amt)eir.  ^ia^C^^!:^         a^l^sideirt^fine^  Judges, 

aftflVff X'tofp«-^  '  '7*^^^  'iiy^efe^ar^  Hhkt » Ihetd  -lie 


'';"  -M.': 


Hcfldi^iti^  tti  l&c/'m^ity  of  T<»cesi*»t^<)i34oxmaq^       )^^ 

^  The  first  attritjiite^'ar  i!tiH'toyi\k^x>{^Xikiiikikrrh^^^ 
nounce  on  all  demands  for  cassation,  againsi  jhSgnieWitls 
given  in  final  resort  {en  dernier  recours).  It  has  also 
competence  in  conflicts  of  jurisdiction,  and  other  matters 
("Loi,"  1  Dec.  1790,  Art  2).  Thus  it  annuls  all  pro- 
ceedings in  which  there  has  been  an  error  in  form,  and  any 
judgment  which  contains  an  express  contravention  of  the 
law.  On  no  pretext  and  in  no  case  can  the  Court  take  cog- 
nizance of  the  merits  {le  fond)  of  causes ;  after  having 
quashed  {casse)  the  proceedings  or  the  judgment,  it  sends 
the  cause  on  the  merits  to  the  tribunal  to  whom  it  appertains. 
(Same"Loi,"  Art.3.) 

The  Chamber  of  Requests  determines  on  the  admission 
or  rejection  of  the  application  for  cassation  (pourvoi  en 
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ensMatitmj,     II  thL*   chamber  nimits  the   appficatMBi^  the 
matter  L«  reterretl  to 

The  Civil  Chamber,  where  the  jodgment  (jm§mmatt\  or 
decree  ''amf\  submitted  to  the  Court  ot  CaoMidoa  is  cither 
coofinned  (e^mfirm/^)  or  qaashed  (eoar). 

The  Criminal  Chamber  unites  the  attrdMites  of  the  Cham- 
ber ot:'  Reqne^t^  and  die  CiTil  Chamber,  with  respect  id 
apptieadoiH  agamat  judgments  proaomiced  in  laat  mart 
bj  the  Criminal  TribanaU. 

The  Pablio  Mini^trr  {U  Mmisim  I^dBe)  being*  the 
Procurator-General,  or  one  of  the  Advocate j^CencriL  is 
heard  in  all  cases :  die  decinon  of  the  Cotirt  mar  be,  of 
coarse,  in  coaformitj  <ff  at  variance  with  his  **  fgacfajiiaa^ 

Practicallj  in  every  case  the  Advocate  General  de  service 
examines  the  arguments  brought  forward  on  each  side,  aid 
states  his  **  conclasiona."  Sometfrnes  these  are  in  accord- 
ance with  one  aide  or  the  other.  Sometnnes  he  adopts  a 
middle  course.  He  guards  the  Court  against  coSoaioiis  and 
surprises. 

The  principle  on  which  is  based  the  interrentiofi  of  die 
Public  Ministry  (JUmiMiere  pubHe)  in  civil  matters  is^  that 
the  interests  of  those  may  be  protected  whoy  on  accoimt  of 
their  age,  their  weakness  of  mind  {a\  or  other  cause,  may 
not  be  capable  of  exercising  their  rights  themselves. 

Art  S3  of  the  Code  of  Civil  Procedure  is  as  follows  : — 
**  There  shall  be  communicated  to  the  Procurator  Imperial 
the  causes  following : — 

'Mst.  Those  which  concern  public  order,  the  statOi 
the  domain,  communes,  public  establishments,  gifts  and 
legacies  in  favour  of  the  poor.  2ndly.  Those  which  concern 
the  status  of  persons  (J^tcU  des  perstmnes)  and  guardian- 
ships (Jes  tutelles),  3rdly.  Exceptions  of  incompetence  {h) 
(les  d^'cUnatoires  sur  incompetence).  4thly.  The  settling  of 
judges  (c)  (les  reglements  des  judges),  challenges  and 
references  (to  other  tribunals)  on  the  ground  of  relation- 
ship or  alliance  {Us  recusations  et  renvois  pour  parenti  et 
alliafice),  5thly.  Proceedings  against  a  judge  for  acts  done 
in  the  exercise  of  his  functions  {fes  prises  a  partie).  Gthly. 
Suits  by  married  women  not  authorized  by  their  husband^^ 
or  even,  when  authorized,  when  their  dowry  is  involved 

(a)  Take,  for  example,  Mrs.  Talbot's  Divoiee  case,  Seaikm  1856. 

(6)  Of  jurisdiction. 

(c)  Where  there  it  a  conflict  of  jorisdictioiii. 
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and  they  are  married  under  the  dotal  law  {regime  dotal) ; 
suits  of  minora,  and  generally  all  those  wherein  one  of  the 
parties  appears  by  a  curator  (curateur).  7thly.  Suits  con- 
cerning or  affecting  persons  presumed  to  be  absent.  The 
Imperial  Procurator  may,  nevertheless,  take  cognizance  of 
all  other  causes  in  which  he  shall  consider  his  ministry 
necessary  ;  the  tribunal  may  even  order  it  ex  officio,^ 

Moreover,  Article  25  of  the  Law  of  1  Dec.  1790  pro- 
vides that, — 

"If  the  Cominissary  of  the  King  at  the  Court  of  Cassation 
learns  that  a  judgment  has  been  pronounced  in  last  resort, 
directly  contrary  to  law,  or  to  the  forms  of  proceeding,  and 
against  which^  however,  none  of  the  parties  shall  have 
acted  in  the  time  fixed,  after  the  expiration  of  this  time  he 
shall  give  cognizance  thereof  to  the  Court  of  Cassation,  and 
if  it  is  proved  that  the  forms  or  the  laws  have  been  violated, 
the  judgment  shall  be  quashed,  without  the  parties  being 
able  to  take  advantage  thereof  to  avoid  the  dispositions  of 
this  judgment,  which  shall  be  equivalent  to  a  compromise 
between  them." 

The  position  of  the  Imperial  Procurator  is  very  high. 
He  is  amenable  only  to  the  Minister  of  Justice.  The  Ad- 
vocates Greneral  are  subject  to  the  Procureur  Imperial,  but 
they  are  all  independent  of  the  Court 

^ith  regard  to  decisions  pronounced  en  audience  solennelley 
the  law  of  the  1st  April  1837  provides,  that  when,  after 
"cassation"  of  a  decree  or  judgment,  the  second  decree  or 
judgment  pronounced  in  the  same  matter,  between  the  same 
parties^  acting  in  the  same  capacity,  shall  be  attacked  on 
the  same  grounds  as  the  first,  the  Court  of  Cassation  shall 
decide,  all  the  Chambers  being  united  (toutes  les  chambres 
reunies).  If  the  second  decree  or  judgment  be  quashed  on 
the  same  grounds  as  the  first,  the  Court  or  Tribunal  before 
whom  the  matter  is  sent  must  conform  to  the  decision  of 
the  Court  of  Cassation  on  the  point  of  law  determined  by 
thia  Court.  (Art.  1  and  2.) 
.  The  jurisprudence  of  the  Court  of  Cassation  does  not 
"  fix"  the  law.  The  following,  among  other  instances,  may 
be  cited  to  show  this.  (In  order  to  render  the  matter  clear, 
it  may  be  desirable  to  give  the  Article  of  the  Code  Napoleon 
on  which  the  question  turns  ;  it  is  as  follows  :  — 

**896. — *  Substitutions '  are  prohibited.  Every  disposi- 
tion by  which  the  donee,  the  heir  appointed,  or  the  legatee. 
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shall  be  rendered  liable  to  preserve  and  to  deliver  over  to  a 
third  person,  shall  be  null,  evea  as  regards  ^e  doaee^  Iba 
heir  appointed,  or  the  legatee,") 

The  Court  of  Cassation  in  the  following  cases  has  decided 
that  the  tribunals  appreciate,  without  pontroL  the  existence 
as  well  as  the  naWe  and  character  of  ** substitutions":— 
Decrees  of  the   Court  of  Cassation  of  -27   April   1819) 
U Alsace  v.  de  Caramon;  12  May  1819,  AMtbefge;  17  Au- 
gust   1824,   Delabrosse  v.  MargutUlki    1   Bebruary .  1827, 
Ornano.    In  other  cases,  the  Court  of  Caasaiiioii  ktld,  on 
the  contrary,  that  the  question  wfaetheor  an  indtrometit  did 
or  did  not  contain  a  prohibited  '^  sobstUtttioa  "  4id  npt  rest 
exclusively  with  the  Tribunal  of  First  Indteace  and^Rojal 
Court,  but  was  subject  to  tine  approeiation  of  tbe  C^uft  <)f 
Cassation  : — Decrees  of  the  Court  ^f  CassaiMii  o£22  June 
1812,  Royere  Y.Blayac;  24  March  1829,  Ptfnx&er  TiS^rmra ; 
20  January  1840,  Ganteroy  V.  Co&ofiiie. 

16y  Place  de  la  Madeleine,  R.  <X  MAtPeHAK; 

18  AprU  1867. 


We  are  informed  by  Mr.  Crawford,  of  the  Chancery  Bv, 
(now  stationed  at  Paris,)  that  the  Judges  in  the  Court  of 
Cassation  do  not  severally  state  their  rationes  decidendi; 
so  that,  "  for  any  thing  that  appears,  the  President,  who  h 
the  mouth-piece  of  the  Court,  may,  when  he  delivers  the 
judgment,  be  expressing  the  opinions  of  only  a  majorilj  of 
one.**  This  is  possible  ;  but  when  such  rare  instances  occur 
(perhaps  once  in  a  century),  it  is  better  that  the  minoritj 
should  be  condemned  to  silence.  And,  although  it  is  true 
that  a  decision  of  the  united  chambers  does  not  con- 
stitute law  in  the  sense  ascribed  to  a  Judgment  of  our 
House  of  Lords,  yet  ^I.  de  la  Chero  (a  most  eminent  Advo- 
cate himself,  practising  in  the  Court  of  Cassation)  writes, 
"TJno  Cour  qui  se  met  en  opposition  avec  la  jurisprudence 
de  la  Cour  de  Cassation,  Chambrcs  reunies,  a'expose  a  voir 
son  arret  infailliblement  cass6." 
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Tfao  foilowing  communicadonf  with  which  M.  de  1a  Chero 
has  farored  us,  is  8o  instruoiive  and  so  aulhoritadve  that 
it  is  best  to  insert  it  at  length  :^-»    • 

"NOTJE  SUE  LA  COUR  DE  CASSATION. 

Lff  Cotir  d&  Cassation  est  compose^-*- 
^    D'un  Fremicr  President,  ^ 

-    Dp  trois  Presidents, 
De  45  Conseillers, 
D'un  ProcureiirwGrfo^ral, 
De  six  Avocats-Gr^dranx,  ot 
«.     '  D^OB  OreiBei^-eB'Chef. 
:  EUe  est  divis6e  en  trois  sectioaB,  savoir  : 
L4  Chambre  d^s  Requetes, 
Li»  Chambre  Oiyiie,  et    ' 
La  Chambre  Criminelle. 
\j^  pombr^/  des  juges  ^tant  de  49,  j  compria  le  Pttsnuer 
President  et  les  Presidents,  chaque  chaxabre  a  seiee  juges 
habituellement,  y  compris  son  President,  et  dix-sept  quand 
le  Premier  Pr&ident  la  preside.     Ordinairement,  ce  magis- 
trat  si5ge  a  la  Chambre  Civile.    II  pent  pr6sider  chacune 
des  trois  chambres.  /, 

Les  pourvois  en  cassation,  en  matibre  civile,  sent  d  abord 
soumis  a  la  Chambre  des  Kequetes.  Lorsqu'elle  ne  les  r^jette 
pajS,  its  sent  soumis  a  la  Chambre  Civile,  qui  a  seule  le  droit 
de  casser  d^finitivement. 

Cependant,  en  matic^re  d^expropriation  pour  utility  pubU- 
que(a),  les  pourvois  sent  port^s  de  suite  devantla  Chambre 
Civile,  sans  passer  d'abord  par  la  Chambre  des  Rcquetes* 

j'aurais  une  foule  d^observations  a  presenter,  et  d'explica* 
tions  &  donner  sur  les  attributions  trc3-vari6es  de  la  Cour 
de  Cassation,  et  la  procedure  suivie  devant  elle.  Je  me 
bornerai  ^  dire  ici,  pour  ne  pas  etrq^trop  long,>qu'on  ne 
pent  ^d^ferer  a  la  Cour  de  Cassation  que  les  decisions  jtuU^ 
ciaires  (jugements,  arrets,  ordonnances  de  magistrats) 
renciues  en  dernier  ressort 

La  loi  du  1^'  Avril  1837  dispose  ce  qui  suit : 

'Lorsque,  aprbs  la  cassation  d'un  premier  arret  ou  juge- 

(a)  Expropriation  poor  cause  d'utilitc  pnbllqae  is  described  by 
Descberelle  (Dictionaire  National)  as  **  action  de  deposseder  un  individu 
dans  rintcret  publique  et  moyennant  indemnite  prealable,  de  tout  ou 
partie  de  sa  propriety. 


«4  "H^* 


3iof <e9s  lae  jft  snsmesv  -*    ^^hit  le 

iissiBum  le  Ji  I'^nr  ie  Cm  origin  sr  ^  psns  ie  •ftqis  ^ip^ 
)«r  sesce  l«iixr.' 

XsiuL  ii  All  'iea  te  «e  *aotfirser  p«iir  >  p*ans  'ie  ^*k  ^  k 
iui-.-onrtitncj*    ie   .a  ''oar  46-  Ca^Bxaat,  -iie 
•iT-aCt^ae  tea  «m^«9  eai>atia,  il  a/  VKniz  poff  ook  'ie 

ittrrrxur  aonater  «  "ierszor  ir=4&  aoa  p&E  ^mr  bi 

•ie  linic  -^txi  «r«  «avie7±  3e  CTirfrr.,  «c  k  r'^eeaaai  ^e* 

ift  Omit  4e^  C^usmdijgL,  diamhrss  r?Q 

piridKSu;^.  maia.  p«ifZ7  Tiiuttcka  fmeile  ^  Ba  la  &  I« 

hn»  r'WUisi^  mt  ttEi  pas  STKiaUeBCBft  !&  JTasfrmkeaet  i 

fluuer.     Ken  =.'emp€cte  iome  oae  Gsvr  laip^nle  (cy  ^ 

«iaaft  oa  wiicr  oipfMae  a  eela  q^  &  ete  vSopce  pv  lai  Gov  de 
CwrioOy  eb^mhn^  reauiea.  £a  Kcxe  qvH  eft  ^ifiiintnr 
exact  ^  «lir<e  qa*sa  arret  'let  c^aabaca  remiiei  ne  £ut  jmb 
VjL  SenkflKriift  one  eoor  qoi  ie  aet  en  oppostioii  aree  ia 
/arupn^jence  de  la  Coor  de  Cafiaatioo,  ehaaihrea  rfode^ 
•'cxpofie  a  roir  «oa  arret  iolaillibleaient  caaa^  4  mtmm  qoa 
fe  penonaei  ei  let  ideea  de  la  nugorhe  de  la  Coor  de  Cana- 
ikm  wf  Ae  acrient  vtUement  modifies,  qna  eette  majorite  crok 
deroir  decider  aatreme&t  qall  n'a  et€  dedd6  pr&^demmeot 
par  lea  chambrea  reoniea. 

Car^  il  faut  bien  qu'on  le  sacbe,  on  arret  de  la  Gmit  de 
CaaaatioD,  chambrea  r^aniea,  ne  lie  pas  a  jamum  la  Coor 
de  CanaatiOD  sur  la  question  quelle  a  tranche  par  cei arret 


totbefairkwQrtfaa€kNtfl«rCsawtmsiiiiehilaadaaniaalL  . 
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EDe  a  le  droit  de  modifier  une  jorispnidence  ainsi  ^tablie, 
fizde^  par  an  arr^t  solennel.  Elle  le  peut ;  et,  quoique 
nrement,  elle  a  U8^  de  ce  droit. 

Si  d'autres  explications  sont  jug^  n^cessaires,  je  les 
donnerai  avec  le  plus  grand  plaisir. 

J.  UE  la'  Chere." 
31  Mars  1857.^ 


From  this  clear  and  masterly  statement^  it  would  seem 
that  the  combination  of  three  chambers  is  onlj  a  possibility 
Hie  bulk  ot  the  business  is  done  by  the  Civil  Chamber, 
and  only  eleven  Judges  are  required  to  be  present.  There- 
fore, a  tribunal  of  49  must  be  a  rare  and  startling  spectacle. 

In  Scotland  we  know  that  fifteen  Judges,  sitting  together, 
were  found  too  many.  Lord  Eldon  (in  the  Ascog  case,  4 
Wils.  h  Sh.  210)  gives  this  anecdote: — **I  had  the  honour 
of  arguing  a  case  before  the  House  with  James  BosweH,  and, 
being  his  senior  in  the  profession,  I  stated  with  great  humi- 
Biy  the  extreme  pressure  under  which  I  labouii^d,  for 
I  had  to  argue  against  the  unanimous  opinion  of  the  fifteen 
Judges.  He  came  to  the  bar  (with  what  degree  of  modesty 
it  is  not  for  me  to  determine),  but  he  blamed  me  to  the 
House  for  prejudicing  the  cause  of  my  client ;  stating  that 
when  the  Judges  differed  they  thought  very  little  about  the 
matter ;  and  when  they  agreed,  they  thought  nothing  at  all 
about  it*  We  were  told  by  Mr.  Black,  the  late  respected 
Editor  of  the  Morning  Chronicle,  that  the  court  of  «<  fifteen" 
was  a  ^regular  bear  garden;**  although  some  of  the  Judges, 
more  pacific  than  the  others,  slept  on  the  bench  during 
arguments ;  particularly  Lord  A.,  who  had  to  be  roused  to 
give  his  vote.  The  Lord  President,  in  telling  the  division, 
would  ask,  "  My  Lord  A.,  how  does  your  Lordship  vote  ?** 
Lord  A.,  fairly  awake,  would  answer  by  a  counter  question, 
"  How  does  my  Lord  Justice  Clerk  (o)  vote  ?**  The  Presi- 
dent would  reply,  **  My  Lord  Justice  Clerk  adheres;**  upon 
which  Lord  A.  would  at  once  tender  his  vote  thus : — 
^  Then  I  adhere."  His  Lordship  having  thus  discharged 
his  duty,  would  resume  his  nap,  for  he  was  extremely 
comatose. 

(a)  Bfjicqoeen  (Lord  Braxfield)  who  ruled  the  Court  by  the  force 
of  iatdleet  See  the  late  Mr.  FbnytVs  phflosoptdeal  and  diyerting 
opmioDf  delivered  to  the  Juridical  Commifsioiien  in  1824,  p.  146. 
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Flfteon  ia.af:e)(Hii«e,«n  Itb6«r4/i^9mb6r,  fiiT;  pinUDa^jJ^ua^ 
ne8s ;  yet,  Dh  spterfalioocASiqns^^lrttoe  Sc<>tch,jrwi|g^i(Bp?ir 
rednccdlto  thirteen)  still  iniMo  \  tnctfthc  jiiewi fouut  fQi^.tbe 
coxufideratioik  o(v  Gr^^ii  Caseis .  at .  Wieatnoi^teri  pgm^fofB 
say,  **  We  «r© : only  lf>«^.thereft)i:^  it  w^Lb^j  be^.^M 
this  case  be  argued  before  th/q  FiA^e^i  54^*^48?^*^  rrriCS^^ 
Tim^SyithUs^  IS57,  ,  \    ...  i  ..  ■•■..  ..,,  .  ;,  ,^..  ,ii  ......j 

The  .Comta  of  iiUisiate  appeal  iii;  ;f^ngg^4-  aj^  i^  ;?^:«9p«) 
prcfl^fti,poipt£i.pf  <?antrasJm,wi^U.^  g.f  3^«fen;iWancf;..,;.    ,., . 

The  Court  of  Qass^Qi^oii.  is  ppe  ^f  Ith^ ,  m^p^X, .  ^pprtAi;\t 
indiituitiaBSi'QC' mod^qi;^  Fj^ce  ;^  giving  tp  ^e  ?fliQ]f,^i^f,- 
prudcaw€iofi,boCauiitrj,  g^miflal  «s  ]^rj^H,^9i^l^(^e^iice; 
and  uniformity,  without  endangering  the  necessary >p4^pc07! 
d^Aoe  of  4ho :  APJfeipbOjf .  [r4bsiwial3,  r )  1 1  ha^  ^e^  ^^re^^^'jin 
ey^y  le^aflnti^  p^Mar>l^yG|pg;hqu^^i;,;tUi^  Q|}ftng^,pf  ,4Jie 
GU>rYemm^|i  t,,  ifrpm  .the  gro^t  ft^yojutif^  t9  ih^ ,  BTfisefl*  %?*. 
Aijditbftflippa^ca^QfJ itj^^nftdj^cp  iWi^€;BQCiy^  t^p  joe^ppq^, 
of  tbo .  Kr^nch:  peopi^ .  P^uallj  vmdor .  tk9i  Rl?P,ub%,  llfp  ijt^-. 
archy,  and  the  Empire.  It  has  moreo.yj^r  h^9^  fp^x^'^  tif • 
othwr-GoMotries.      ..,:,.-,..-...•..  ■••.(■-.  ^1/    ij.,.."i 

NOTE  ON  RtePORTme-     '  ' 

-"<    « '•       I'  1  '.   .     '     .1     I.    !  •;  7  : ;  1  '■  "  '■  '1.,     > '   ■   —  >  m»''<  j     j  t'V  'I     ■'. ' '     » J  l»i'  ^- 
■1       ''   ■  J  »>i,iii   i.'i*  "xi'Mv  I  "Mn  I    i;    .  ;-'..;.•-,  i  •  .fir  "? 

The  French  aha  Aiiiericiftn^  haVe6oVernA(mtI{^^6r«ert. 
Lord  Brou^haliu  6ri<5^  A^t^fl  the'HI^h'ChiinccflWbf  Fitolce 
whetiicr  the  published  accounts-df'thd^cefcbratcd  Ccto- 
fcrences  befbf^lNapbicoh'  tlfe  First  olii  th6  t)^eptt^iio<i  of 
the  CiVa  Code"  ^irtstfe  of  W  iigM  ^dcKtyi '  The'  ril^ert*W 
*^tlut6td*ui!iefideKt^i^cri«^,Mo6sieur:»(i)       ■'  '  :^ 

Plowden,  in  the  preface  to  his  Reports,  "say s^-^'^Aticientl;^ 
there  were  jf^ttr1R^port6rs;  whowbreiAtisi^n  ftr  the  pQrp<^ 
and  hacl  stijiehad' frbtii 'thfe  Kib'fe  ^  wWch  JtertJotts 'tiged  t() 
confer  togeAei^  iirii  theit  Report*,' bfetogmftde  aha  ^tfl^' 
by  so  niitiy,  and  T)Jr  men  of  s6ch  apptoVtid  leairhing,'  carried 
gfeat'(ircaitwithfheni.'*   '   '  '         ''■'    ^  ''     ^  •     -  ■ 

CoKB,  in  the  Introdnction  to  his  Third' Report;  saye : 
"  How  profitable  aind  nfecessarf '  th^  Reports '  of  tfce  Jfudg- 

(o) .The  GbaBQ^rMi^  FrptpoQ  ht^  two^i^ftc^rsi  cattcA  Its gimb 
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<»TJtt«idet4ltoli?i^  ttet  nttniely,  Edward  IH;,  Hanry  IVi, 
mhi»y  Vi;  Himry  YIl.EdwMdlSr.,  Richurd  III^  and 
Hdhiy  ' Vir,  did  '  sei/^t  aiid'  ajipohit  Jbu^  dirawt  and 
lilttHiea^Pt4)fe3s<ii^'  of  Mw  toU-epttt*  tfce'  JuilgmoMts  and 

Lord  Bacon,  in  one  of  his  Law  Tracts  laiU^iits  the  wanl 
ofTOiklrty,i*fetvirtg' that  '••bitt  ft^  €6lro%;  tfi«  Lkw  Had 
been  alniGla(t'a^'^'8h}p  With6ilf'ball^t*  for  that/ the  ofoftesod 
iif6ttfei4iil^pW^ce^Wci*6  fted  froni  tb^se  tHat  w^re  adjudged 
titiS'tum^fn  fcfrtiiei'  ti'mea."  He^  add^-  "Whew  I  Wa« 
Chkhc6iWi'/'T'6btathcd'6f  the' Kin^  tM4  'cote«kation  Ot^: 
R^jyort^iis.^''-"  -■   ■     -■••'■     ■■•■■••     T' -:     <  ■•■   :•/'. 

BtX'cKStbNE  ^kyfsi  *'Thf«  trtde  -IriMitotion  'Hviis  B^tti 
nij^ctHed'rktid  frym  H^hry'VML  the  taA ;  feafl  been  0x0^- 
ciitti  ly  ilirAby'' ji^Htttl^'  Wn^^^  thrtdug-li   haiWte  «nd' 

ittadeuhidjr,-  mi&t£dccf  htid  want  of  dkiU/hUve  puMiehod  very 
c'ftirf^  itti|)erffecf,  'petlia^s  tjontradictory,  ao^otiintd'Of  oAo  and 
tbb  saftni  tffetcrrirfnatiV/rt."  ^' 

Lord  Mansfield,  on  many  occasiona,  censuree  l^iAa^^ 
curacy  of  Reports. 

Judges,  Magistratesf,  ariJfegaf  Oflhnals,  ought  to  be  sup- 
plied with  Reports  (a),  published,  like  Parliamentary  papers, 

without  chafig«  pn  art  ^  P^^V  ^  p^^J^P*)  ^^TY)  jpight  be 
sold  to  the  legal  profession  generally  at  a  low  price,  so  as 
to  aid,  if  necessary,  m  defraying  the  cost.  But  the  diffusion 
of  tbfi  law^^Upuld  b^regarded  as  apublip  matter  {b),.       ,. 

P-LOifOlSK  ^ay3  the  Jlap^rtera  deliberated  upon  doubtful, 
re^Vtipr^e^  .;  )f  thq  progeny  were  rickety,  or.lik€;ly  to 
pcovf^.  i^ispbiqvou^,  tUcy^  sopotUcred  it^,  ,  /Sometimes  tl^o 
^upd  tpol^  cognizance  of  incidental  dicta — remembering 
bow  apt  litigants  are  to  sn|ip  ^p  such  tbingB,  and  how  apt 
ju^gca  ar^  to_repose  on  thein. 

Ip  a  country  wjiere  precedent  is  eyeitything,  Reports 
should  bo  brought  out  almost  if  itli  as  much  care  as  Acts  of 
Paiiliament ;  for,  under  pretcncoi  of  declaring  or  revealing, 
ti^ey,  in  fact,  make  the  law.  And  it  Uas  come,  to  tbis,  that 
instead  of  a  help.  Reports  are,  in  many  instances,  an  incum- 
^a^Of  «ottra9i^^(kS^<ti^tei  irottld  only  dmre  tb£i  criiainal  cases, 
(/»)  Jn  a.f»ptr  prioted  ifsr  the  lloute  of  I/ords  ia  1350,  it  w  said  that 
in  America  **  the  office  of  Reporter  is  considered  of  such  importance 
tbaC'Die^lioMcv'of  It  thinks  Aext  in  ptiei^e^enee  aA«i*  ^  Attorney 
General*'    America,  however,  is  but  a  Kepublic. 
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brance — a  dread  ; — the  finding,  distinguisbing,  weighing, 
baUncing,  and  applying  or  rejecting,  of  authorities  being 
often  more  irksome  to  a  Judge  than  it  would  be  for  him 
to  decide  exclusively  upon  principle  and  right  logic. 

Considering,  however,  the  circumstances  of  discourage- 
ment (a)  under  which  Reports  are  in  general  prepared,  they 
are  wonderful  efi<)rt$.of  care  and  accuracy,  and  honour- 
able specimens  of  human  perseverance.  Their  oppressive 
prolixity  (inducing  somnolency  unless  the  student's  ardoor 
be  great),  th^  poverty  of  their  ordinary  materials,  the 
expenditure  of  time  and  money  which  they  occasion, — are 
not  chargeable  against  the  ill-rewarded  enthusiasts  who 
compose  than.  Thus  Mr.  A.  publishes  a  long  case  {b)  simplj 
because  Mr.  B.  has  published  it,  or  may  publish  it,  under  a 
similar  apprehension  respecting  Mr.  A.  So^  agaioy:  Messrs. 
C.  D.  E.  and  F.  are  respectively  operated  upon  by  the  like 
curious  rivalry.  Each  fears  the  omission  by  himself  of  some- 
thing that  wAj  be  cited  from  another.  Hence,  the  Reports 
recommend  themselves  to  Buyers,  not  aa  containing  the 
good  cases,  and  the  good  dicta,  but  as  eontaining  all  the 
cases  and  all  the  dicta.  No  wonder  that  the  speculation  of 
the  Publishers  proves  sometimes  worse  than  that  of  those 
whom  they  employ.  The  remedy,  we  fear,  cannot  reasonably 
be  looked  for  until  there  is  eslabliahed — what  was  once 
called  Lord  Brougham's  dream,— a-  Minister  of  Justice. 
Such  an  Officer  would  do  something  to  extract  the  brains 
of  the  old  reports,  and  something  to  place  the  new  ones 
under  supervision  with  a  view  to  general  coherence. 

(a)  The  remark  of  course  does  not  apply  to  the  House  of  Lords. 

(5)  One  of  Sir  William  Grant's  best  dednOns,  a  ruling  authoritj 
is  given  in  fourteen  lines. — Carr  v.  Caw  1.  Merivale,  fill.  '  TOs, 
be  it  observed,  was  a  chancery  case. 
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AGCIDENTAL  DEATH. 
8te  M Asm  khu  Servant. 

.  ACQUIESCENCE. 
30t  Solicitor  3. 
Vk&dict,  3. 

r 

ACTION. 
See  Arbitration,  1. 

ADJACENT  OWNERS. 
RiGUT  OF  Alienation. 
'  iSff'LocB. 

ADJOURNMENT, 
See  Arbitration,  2. 


,  AGENT. 

^i.>\  See  Railway  €ompanv,  8« 

*        '   • 

AGENT  (LAW). 

See  Pleading,  1. 

Solicitor,  1. 

^   AGREEMENT. 

I.  Express    Terms, — Remarks    by    the 

Lord  Chancellor  on  the  necessity  of 

keeping  parties  to  the  express  terms 

of  their  own  deliberate  agreement  and 


the  danger  of  sanctlc^ning  speculatiTe 
constructions.  ElnUley  v.  Broum  and 
others,  40 

2.  C(msiruetum,-^Vpon  a  contract  by  a 
Water  Cbmpaoiy  to  supply  a  town 
with  "  pure  and  wliotesome  water,"  at 
a  certain. rate  of  charge,  in  considera- 
tion of  the  pririlege  to  do  so  exclu- 
sively:, the  Company  insisted  that 
they  were  entitled  toi  prevent  the  use 
of  saU  water  ooming  from  the  sea, 
and  for  that  purpose  sought  an  inter- 
dict or  injunction,  which,  however, 
was  refVtsed.  The  refusal  confirmed 
by  the  Hodse. 

Difficulties  of  Lord  St.  Leonards  in 
concurring  with  this  decision.  The 
Shato's  Water  Con^^any  v.  Magistrates 
qf  Greenock  and  others,  151 

Agreement  before  Parliamentary  Com- 
mittees, 

See  Railway  Company,  9. 

ALEXANDER  (CHIEF  BARON). 

When  he  sat  as  "  Deputy  Speaker,"  to 
hear  appeals,  in  the  last  year  of  Lord 
Eldon's  Chancellorship,  three  "lay 
figures  "  were  associated  with  him. 

622,  n. 


*  This  Index  is  the  work  of  Mr.  John  IHcholsfm,  of  Lincoln's  Inn  Library. 
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ALIENATION  (RIGHT  OF). 
See  Loch. 

AMBIGUITY. 
See  Construction. 

ANDERSON   (JAMES,  Q.C.) 
Extract  tram  his   evidence  before   the 
Select  Committee  on  the  Appellate 
Jurisdiction  of  the  House.  664 

APPEAL. 

1 .  Appeal  against  a  judgment  merely  ap- 
plying verdict.— An  appeal  lies  wher- 
ever a  judgment  upon  matter  of  law 
is  pronounced,  and,  therefore,  when 
the  Court  applies  a  verdict,  by  repel- 
ling a  party's  claim,  the  thing  so 
done  by  the  Court  is  to  all  intents 
and  purposes  a  judgement  within  the 
meaning  of  the  Jury  Statutes,  so  as 
to  admit  of  an  appeal  to  the  Lords. 

Lord  St.  Leonards  dissentient,  Morgan 
et  al.  V.  Morris  et  al.  342 

2.  Remarks  by  Lord  Brougham  upon 
the  question : — How  far,  in  a  case 
not  enumerated  as  appropriate  for  jury 
trial,  an  appeal  will  lie  against  an 
interlocutor  sending  it  to  such  trial  ? 
Walker  and  Co,  v.  Stewart,  424 

3.  Against  a  judgment  obtained  out  of 
the  common  course  of  the  Court. — Cir- 
cumstances in  which  an  appeal  was 
deemed  irregular  and  incompetent  by 
reason  of  the  Court  having  been  put, 
by  consent  of  ])arties,  to  do  that 
which  the  jury  ought  to  have  done. 
Robin  et  al,.  Magistrates  of  Rerfrew  v. 
Hoby  et  al,  478 

See  Interdict. 

Scotch  Judicature  Act. 

APPEALS  (COLONIAL  AND 
FOREIGN). 
Advantage  of  having  them  heard  more 
publicly.  624,  n. 


APPEAL  COMMITTEE. 
Reference  to  it  as  to  costs.    Robin  et  a/., 
Magistrates  of  Renfrew  v.  Hoby  et  al. 

478 
Kxpires  with  the  Session.  629,  n. 

No  counsel  attend.  tft. 

Sometimes  gives  no  decbion.  ib. 

The  bulk  of  the  business  mere  routine. 

ib. 

The  Committee  originated  with  Lord 

Eldon.  630,  n. 

APPEAL  COURT  IN  CHANCMIY, 

IRELAND. 

Bill  to  constitute  a  Court  of  Appeal  in 

Chancery,  and  to  amend    the    law 

relating  to   appeals  from  the  Incom- 

bered  Estates  Court  in  Ireland,  1856. 

644 

APPELLATE  JURISDICTION  OF 
THE  HOUSE  OF  LORDS. 

Jurisdiction  in  matters  of  law  inherent 

in    the   House  of    Lords  from   the 

earliest  time.  580 

In  cases  of  equity  of  modem  origin,    ib. 

Number  of  members  necessary  to  form 

a  quorum.  583 

Objections  against  the  present  practice. 

685,  670 
The  tribunal  closed  for  half  the  year. 

586 

Opinions,  that  the  sittings  should  be 

throughout    the  legal    year,  by  Sir 

Richard   Bethell,    Roundell  Palmer, 

Q.C.,    Right    Hon.    John    Romilly, 

M.R.,  and  the  Dean  of  Faculty.    65S 

Appeal  from  a  Judge  sitting  in  on 

capacity  to  the  same  Judge  sitting  in 

another  capacity.    585,  58/,  588,  637 

Failure  of  justice  in  consequence  of  no 

judgment  being  delivered  when  the 

Court  is  equally  divided. 

585,  588,  610,  638 
Uncertainty  of  attendance  of  members. 

589,  592 
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Attendance  not  compulsory.  592 

Should    be   a  duty,   opinions    by    Sir 

Richard  Bethell,  Sir  Fitz-Roy  Kelly, 

Roundell   Palmer,    Q.C.,  and   John 

Rolt,  Q.C.  657,  658 

Small  number  of  judges.  590 

Proper  number  of  judges  in  a  Court  of 

last  resort,  opinions  of — 

Sur  Fitz-Roy  Kelly.  655 

Sir  Richard  Bethell.  656 

Right  Hon.  Jose])h  Napier.  657 

Roundell  Palmer,  Q.C.  ib. 

The  Dean  of  Faculty,  »^. 

Richard  Malins,  Q.C.  ib. 

John  Rolt,  Q.C.  ib. 

Supposed  difficijlty  of  its  proceedings 
upon  Scotch  appeals.  600, 620, 628,  n. 

The  form  of  requiring  two  or  three  lay 
members  to  constitute  a  quorum. 

583,  601 

Importance  of  retaining  the  jurisdiction. 
604,  609,  636,  648,  652,  6/0 

Changes  in  public  opinion. 

610,  619,  n.  630,  634,  635,  670 

Means  of  keeping  the  present  full  juris- 
diction, per  Lord  Derby.  601 

Proposed  reference  of  all  appeals  to  the 
Judicial  Committee  of  the  Ftivy 
Council.  613, 651 

Judicial  Committee  of  the  House. 

613,  648 

Constitution  of  the  Committee.         613 

Instance  of,  in  the  reign  of  Richard 
the  Second,  in  the  case  between  the 
Prior  of  Montacute  and  Lord  Richard 
Seymour.  614,  615,  n. 

The  fiction  that  Peers  inherit  law.  621,  n. 

Practice  of  dispensing  with  the  Chan- 
cellor's attendance,  and  consequent 
danger.  622,  n. 

Deputy  Speakers. 

622,  n.  630,  n.  675,  676,  678 

Interest  of  the  Peers  in  the  satisfactory 
administration  of  the  judicial  business 
of  the  House.  623,  n. 


"  Tlie  best  way  to  proceed  was  in  the 
manner  that  most  corresponded  with 
the  ancient  constitution  of  the 
House,"  per  Lord  Lyndhurst.  623,  n. 

Difficulty  of  creating  a  proper  Court  of 
ultimate  appeal.  ib. 

Sir  John  Romilly's  remark  that  the 
appellate  tribunal  should  not  consist 
entirely  of  lawyers.  624,  n. 

The  real  grounds  of  complaint  against 
the  House,  removable  without  organic 
change,  and  with  but  little  legislative 
aid.  626,  n. 

Judgment  by  the  House  is  conclusive 
upon  all  except  the  legislative  power, 
which  may  alter  the  law,  ib. 

Although  the  House  cannot  "  reverse  its 
own  dedsions,  it  has  the  power  of 
correcting  an  error  in  law  in  future 
cases,"  per  Lord  St.  Leonards. 
Opposite  opinion  of  Lord  Campbell. 

627,  n. 

The  House,  without  the  concurrence  of 
the  other  branches  of  the  Legislature, 
cannot  alter  "the  law  of  the  land." 
Absurdity  of  Lord  Lincoln's  case, 
"  but  now  Law."  ib. 

The  House  is  not  bound  by  any  decisions 
but  its  own.  ib. 

The  jurisdiction  in  Scotch  appeals  favour- 
ably regarded  in  Scotland.  628,  n.  673 

Appeal  Committee.  629,  n. 

ExjHres  with  the  Session.  ib* 

Originated  with  Lord  Eldon.       630,  n. 

Nomination  of  Dummies  in  1827.       ib. 

The  notion  that  Committees  of  the  House 
of  Lords  have  no  i)ower  to  swear  wit- 
nesses. 630,  n.  632,  n.  633,  n. 

Lord  Campbell's  notice  of  motion  as  to 
administration  of  oaths.  631,  n. 

Cause  of  deviation  from  the  old  method 
of  proceeding.  633,  n. 

Security  of  the  House  on  its  ancient 
basis.  ib, 

3  A 
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Purity  of  the  administration  of  justice 
in  the  House  of  Lords.  635 

Appeals  heard  and  decided  by  the  Lord 
Chancellor  without  assistance. 

585,  n.  637,  641 

Number  of  judges  of  which  the  tribunal 
should  conmst.  639,  640,  643 

Objection  to  a  judge  of  inferior  power 
sitting  with  the  Lord  Chancellor.   645 

Measures  brought  before  the  House  of 
Commons  in  1830, 1835,  and  1841,  by 
Lord  St.  Leonards  (then  Sir  Edward 
Sugden).  646 

Improvement  required  in  the  working, 
not  in  the  constitution  of  the  Court 
of  Appeal.  G50, 653 

Power  proposed  to  be  given  by  Lord 
Brougham's  Bill  of  1834,  to  use  the 
Judicial  Committee  of  the  Privv  Coun- 
oil  as  ancillary  to  the  judicial  functions 
of  the  House.  651 

APPORTIONMENT  ACT, 
4  &  5  Will.  4.  c.  22. 

Executor  and  heir  of  entail. — A  Scotch 
tenant  in  tail,  though  in  legal  contem- 
plation an  owner  or  fiar,  is,  neverthe- 
less, within  the  meaning  and  opera- 
tion of  the  Apportionment  Act. 
Baillie  v.  Lockhart.  258 

ARBITRATION. 

1.  Stopping  the  Proceedings. — Circum- 
stances under  which  it  was  held  that 
an  action  brought  to  stop  the  proceed- 
ings on  an  arbitration  could  not  be 
sustained,  the  objections  to  the  con- 
duct of  the  arbiter  having  been  waiv* 
ed  in  course  of  the  proceedings  before 
him. 

Method  provided  in  England  for  stop- 
ping an  arbitration. 

Method  provided  for  the  same  purpose 
in  Scotland.     Eraser  v.  Gordon  com- 
mented upon. 
Remarks  by  the  Lords  on  the  duties  of 
an  arbiter. 


An  arbiter  gr^tly  errs  i/  he  in  any  the 
minutest  particular  takes  upon  himself 
to  listen  to  e\idence  behind  the  back 
of  any  of  tiie  parties  to  the  subimBiion. 
Drew  V.  Drew  and  Ldmrm^  1 

2.  Prorogatum, — OversnumotUn^rire,— 
Notes  of  a  proposed  decree  vbiM, 
although  issued  and  intimated  to  ibe 
parties,  with  a  direcdon  to  the  derk  to 
prepare  an  interim  decree  atbitzal  on 
the  principles  thereof,  unless  ol:(jeetioDi 
were  lodged  within  fourteen  days,  will 
not  entitle  the  arbiters,  after  the  expi- 
ration of  the  Bubmiawm  to  convert  the 
notes  into  a  decree  arbitraL 

If  the  arbiters,  agreeing  on  certain  points, 
devolve,  in  the  pursuance  of  their 
authority,  tHe  decision  of  others  on  an 
oversman  or  umpire,  be  can  prorogate 
or  adjourn  the  submission  only  so  far 
as  relates  to  what  is  referred  to  him. 
He  cannot  prorogate  the  submission 
in  toto,    Lang  v,  iBrawn  et  al.        ^ 

3.  After  a  Reference :  How  far  Jwritdk- 
tion  resumable  by  the  Court. — ^Whcn, 
on  the  eve  of  trial,  the  parties  agtee  to 
a  reference,  the  Court  cannot  afte^ 
wards,  except  by  exiuress  consent, 
supersede  the  agreement  andiesame 
jurisdiction.  Walker tmdCo.v,  Stewart. 

424 

ASSESSMENT  OF  RAILWAY 

COMPANY. 
See  Poor  Law  (Scotch)  Act,  1. 

ATTENDANCE  OF  THE  LORDS 

ON  APPEALS. 

Uncertainty  of.  589,  fi^  6/0 

Not  compulsory.  5S9 

0|iinions,  that  attendance  shoold  be  a 

duty,  by — 

Sir  Richard  BetheU.  657 

Sir  Fits-Roy  Kelly.  ib. 

RoundeU  Palmer,  Q.C.  658 

John  Rolt,  aC.  ib- 
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ATTORNEY. 

See  Solicitor. 

ATTORNEY  -  GENENAL  v.  THE 
BIRMINGHAM  AND  DERBY 
JUNCrriON  RAILWAY  COM- 
PANY. 

Decided  by  Lord  Catttnkam,  (2  Rail.  Ca. 
124,)  pronoimeed  by  Lord  St,  Leonards 
not  **  very  dear  or  altogether  satisfac- 
iory.'*Fmme  v.  The  Okugow  and  Sonth- 
We$tem  RaUway  Cottony.  177 


BACON  (LORD). 
On  the  want  of  law  reports. 


687 


BATTLE  (TRIAL  BY). 

Eztiniguished  by  Act    of    Parliament. 

624,  n. 

BENEFICUL  ENJOYMENT  OF 

TRUST  FUND. 

See  Construction^  1. 

BETHELL  (SIR  RICHARD). 

Extraots  ftom  his  evidence  before  the 
Select  Committee  on  the  Appellate 
Jurisdiction.    656,657,658,659,666 

His  scheme  tn  a  court  of  ultimate  ap- 
peal. 668 

BILL, 

A  Bill  intituled  An  Act  to  make  better 
Provision  for  the  Discharge  of  the 
ApfMatt  Jtris^ction  of  the  House 
of  Lords.  675 

Psnnitted  to  expire.  678,  n. 

BILL  OF  COSTS  (TAXATION  OF). 
See  Solicitor,  3. 

BLACKSTONE  (SIR  WILLIAM). 

Commentaries  on  the  Laws  of  England, 
cited.  586,  n.  683 


BOND  OF  CAUTION. 
See  Interdict. 

BOSWELL  (JAMES). 
Anecdote  of,  by  Lord  Eldon.  685 

BRIGHT  V.  HUTTON. 

Reported,  3  H.  of  L.  Ca.  341,  com- 
mented upon,  and  treated  as  having 
settled  the  law  as  well  in  Scotland  as 
in  England.  McEwan  v.  Campbell 
et  al.  499 

BROUGHAM  (LORD). 

Speech  of,  on  the  Appellate  Jurisdiction 
of  the  House  of  Lords.  649 

Act  for  establishing  the  Judicial  Com- 
mittee of  the  Privy  Council,  3  &  4 
Will.  4.  c.  41.  589 

Power  proposed  to  be  given  by  his 
Lordship's  Bill  of  1834,  to  use  the 
Judicial  Committee  of  the  Privy 
Council  as  ancillary  to  the  judicial 
functions  of  the  House.         612,  651 

Remarks  by.  589,  595,  597 

Answer  of  the  High  Chancellor  of 
France  to  Lord  Brougham's  question, 
a?  to  the  fidelity  of  the  published  ac- 
counts of  the  Conferences  on  the 
preparation  of  the  Civil  Code.       686 

CAMPBELL  (LORD). 

Speech  of,  on  the  Appellate  Jurisdiction 
of  the  House  of  Lords.  609 

Remarks  on  the  necessity  of  change  in 
the  system  of  the  Appellate  Juris- 
diction. 619,  n. 

His  adherence  to  the  project  of  a  Judicial 
Committee.  619,  n.  624,  n. 

Notice  of  motion,  13th  March  1857,  as 
to  administration  of  oaths.        631,  n. 

Remarks  by.  593,  594,  595,  602 

Extract  from  ''Lives  of  the  Chan- 
cellors." 618,  n. 

3a  2 
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CANONS  OF  CONSTRUCTION. 
See  Construction,  6. 

CASSATION  (COUR  DE). 

Constitution  and  working  of  the  Cour 
de  Cassation^  the  French  Court  of 
ultimate  appeal  in  nmtters  as  well  of 
criminal  as  of  civil  jurisdiction.      C/^ 

The  Court  instated  by  the  law  of  1st 
December  1790.  ib. 

Number  of  judges.  628,  n.  6/9 

The  bulk  of  the  business  done  by  the 
Civil  Chamber,  in  which  only  eleven 
judges  are  required  to  be  present.  685 

The  Court  divided  into  three  Cham- 
bers,— the  Chamber  of  Requests,  the 
Civil  Chamber,  and  the  Criminal 
Chamber.  679, 683 

Attribute  and  competence  of  the  Court. 

679 

Ije  Ministhre  Public  heard  in  all  oases. 

680 

The  principle  on  which  the  intervention 
of  the  Ministere  Public  is  based,      ib. 

Position  of  the  Imperial  Procurator.  681 

Provisions  with  regard  to  decisions  pro- 
nounced ^  audience  solennelle,        ib. 

The  jurisprudence  of  the  Court  does  not 
"fix  "  the  kw.  628,  n.  681,  6S2 

'*  Substitution:'  68 1, 682 

The  judges  of  the  Court  do  not  seve- 
rally state  the  rationes  decidendi,   682 

The  Courts  of  ultimate  appeal  in  Eng- 
land and  in  France  present  points  of 
contrast  and  resemblance.  (^^ 

Confidence  of  the  French  people  in  the 
Court.  1*6. 

Note  sur  la  Cour  de  Cassation,  par  M.  de 
la  Chere,  31  Mars  1857.         683-685 

CATHOLIC  SECURITIES. 
See  Practice,  2. 

CAUTION  (BOND  OFJ.. 
See  Interdict. 


CHANCELLOR  ^l^Rpj, 
See  Lord  CHA$<fCE^.LOR. 

CHARGES  (EQUALIZATION  OF). 
See  Railway  Cpi^FAi^Y,  2. 

CHERE  (M.  DE  LA). 
Set  Ds  LA  Chkrb. 

CLARK  V,  MORRISON. 

29  NOVBUBEB  1837.. 
Questioned.      Gray  v.   Grahm  ei  al 

436 

CLIENT. 

iSff  Solicitor^  1. 

COMMITTEE  (JUDICIAL)  OF 
THE  HQUSE.      -        - 
Proposed.       603^  619, 6L9,  n.  648^  659 
Constitution  of.  ,  613 

Instance  of,  in  the  reign  of  Richasd  the 
Second.  614,  615,  n. 

Lord  Campbell's  adherence  to  the  pro- 
ject of.  619,  n^  624i  n. 

COMMITTEE  ON  THE  APPEl^ 
LATE  JURISDICTION, 

Nomination  of.  654 

COMMITl'EES  (SELECT)  OF  THE 

HOUSE. 

The  notion  that  committees  of  the  Hooaa 
of  Lords  have  no  power  to  svear  wit- 
nesses. 630^  n. 

Lord  Campbell's  notice  of  molion,  Idth 
March  1857>  as  to  the  administration 
of  oaths.  631,  n. 

COMMON  PROPERTY  IN  A 

LOCH. 

Riffht  qf  dUeuatiom^ 

See  Loch. 

.compensatjlq;^. 

See  Dog. 
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CONSENT  OF  PARTIES. 
See  Appeal,  3. 

CX)NSTRUCTION. 

1 .  Vesting. — Circumstances  in  which  it 
was  held  (kifirming  the  decision  of  the 
Court  of  Seconon)  that  the  beneficial 
enjoyment  of  a  tnist  fiind  was  not 
postpon^  or  sul9pended  until  certain 
debts  and  annuities  chao'ged  upon  it 
were  paid. 

Johnson  v.  Johnson  commented  upon. 

Pursell  V.  Newhigging  ^t<il,  273 

2.  Nearest  ROaiums.  ^  Half-blood.  — 
Circumstances  in  which  it  was  held 
(affirming  tlie  decision  of  the  Court  of 
Session)  that  a' testator,  in  using  the 
phrase  ^  nearest  relations/'  meant  to 
include  children  of  his  sister  by  the 
haJf-blood.  Scott  et  al  v.  Scott  et 
a/.  281 

3.  Words  held  insufficient  to  cut  dovon  a 
Fee  into  a  lAferent. — Where  by  a  codi- 
cil to  the  will  of  the  testatrix  an  estate 
in  fee  simple  wa^  constituted  in  A., 
a  subsbquetit  eodieil,  mei^y  saying 
that  B.  should  be  the  successor  of  A., 
was  held  not  to  cut  down  into  a  life- 
rent the  fee-ttmpleof  A.  (yR^Ug  v. 
Baroness  Senqthm,  288 

4«  Satisfaetion  tf  Legaey^r^^X  testator 
directed  his  trustees  to  secure  1,500/. 
to  his  daughter  Mary  for  life,  and  to 
her  children  in  fee ;  but  with  a'  pro* 
visa  that  payment  in  his  life4ime 
should  go  in  satisfaction  of  the  gift. 
Mary  had  received  1,000/.  from  the 
testator,  and  tif^deoeased  him.  '  The 
Court  of  Session  h^  that  the  children 
of  Mary  were,  nevertheless,  entitled  to 
thefiill  1,500/;,  without  deducting  the 
1,000/.  The  House  reversed  this  de- 
dson.  Hvtchisoh  et  al,  r.  Skelion  et 
al.  492 


5.  Entail. — Execution  of  Povser. — Cir- 
cumstances under  which  it  was  held : 
1 .  That  the  words  "  so  often  as  ap- 
parent  or  presumptive  heirs  are 
females,"  did  not  excludivdy  mean 
daughters  of  the  person  ezeculdng  a 
power,  but  might  mean  daughters  of 
any  one  to  whom  the  succession 
opened  under  the  destination.  2. 
That  the  power  given  to  the  heir  of 
entail  in  possession  of  sekding  one  of 
the  heirs  portioners  to  the  ezclunon 
of  others,  was  a  power  of  substituting 
the  younger  for  the  elder,  not  to  the 
effect  of  giving  her  a  liferent,  but  so 
that  the  right  of  succession  might  go 
to  the  heirs  of  her  body  under  the  En- 
tail. 3.  That  a  deed  inter  phos  was 
not  an  improper  form  of  execotingthe 
power.  4.  That  the  power  might  be 
executed  by  the  heir  of  entail  in  pos- 
session, precisely  as  if  he  were  a  pro- 
prietor in  fee  simple;  aiid  that  no 
subsequent  alteration  of  circum- 
stances could  deftittt  the  eze(rution.  5. 
Lord  Rutherford^s  Act. — SenAk,  that 
the  remedies  under  Lord  Rutherford's 
Act,  having  h,  similar  object,  are  to  be 
worked  out  on  the  same  principle  as 
those  which  govern  the  BngMsh  Fines 
and  Recoveries  Act.  Martin  et  al.  v. 
Kelso  et  al.  556 

6.  Canons  of  Construcfioh  as  to  Scotch 
Entails.  260 

See  Agrbbmbnt,  2. 
Entail,  3. 

• 

CONSTRUCTION  (Sl'ECULATIVE). 
See  Agreement,  1. 

CONTRACT. 

Railway  Contracts  by  the  Originators, — 
how  far  binding  on  the  Company. 
See  Railway  Company,  /. 
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CONVEYANCE. 
Of  Land  to  a  Railway   Company,  Moith 
reservation  of  Minerals,    Right  of  the 
the  Company  to  subjacent  and  adjacent 
support. 

See  Railway  Company,  11. 

CORNFOOT  V.  FOWKE. 

Explained  by  the  Lord  Chancellor,  and 
commented  on  by  Lords  Brougham 
and  St.  Leonards.  The  National  Ex- 
change Company  of  Glasgow  v.  Drew 
and  Dick.  104 

COSTS. 
See  Appeal  Committee. 
Pleading,  2. 

COSTS  (SOLICITOR'S  LIEN  FOR). 
See  Solicitor,  1. 

COSTS  (TAXATION  OF  BILL  OF). 
See  Solicitor,  3. 

COTTENHAM  (LORD). 

Law  Lords  in  his  time.  610 

Proposal  in  1836  to  establish  a  Court  of 

Parliament  throughout  the  legal  year. 

686,  n. 

COTTENHAM'S  (LORD)  DECI- 
SIONS. 
See  Railway  Company,  10. 

COUNSEL. 

Do  not  attend  the  Appeal  Committee. 

629,  n. 

COURT  OF  SESSION,  SCOTLAND. 
Number  of  judges.  686 

See  also  Scotch  Judge. 

CRADOCK  V.  PIPER. 

Questioned  by  the  Lord  Chancellor  and 
Lord  Brougham.  Manson  v.  BaiUie,  80 


CRAIG  V.  DUFFUS. 

Comments  on,  by  the  Lord  Chancellor. 
Robin  et  ah,  Magistrates  qf  Reirfrewy. 
Moby  et  al  478 

CRAWFORD  (G.M.,  Esq.) 
Information  by,  as  to  the  rationes  (2wi- 
dendi  of  the  judges  of  the  Cour  de 
Cassation.  682 

DAMAGES. 
See  Master  and  Servant. 
Railway  Company,  5. 

DEAN  OF  FACULTY  (John  Inclis). 

Extracts  from  his  evidenoe  before  the 
Select  Committee  on  the  Appellate 
Jurisdiction.  667,  659,  663, 667 

DEATH-BED. 

Deed  of  Revocation, — ^The  law  of  death- 
bed does  not  apply  to  a  deed  of  revo- 
cation executed  under  a  power  taking 
off  fetters,  but  creating  no  new  estate. 
Miller  v.  Marsh  et  al»  284 

DEATH  BY  ACCIDENT. 

See  Master  and  Servant. 

DECISIONS. 

As  to  the  House  overruling  its  own  deci- 
sions. 481,  n. 

The  decisions  of  the  House  bind  itsdf  as 
well  as  other  Courts.  627>  n* 

DEED  OF  REVOCATION. 
See  Death-Bed. 

DE  LA  CHERE  (M.) 
Note  9ur  la  Cour  de  Cassation,  31  Man 
1857.  ffi3-685 

DEPUTY  SPEAKERS. 

Deputy  Speakers  of  the  House  of  Lords. 
622  n.  630,  n.  672,  675,  676, 678. 
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DERBY  (EARL  OF).  i  DOWER. 

Speech  of,  on theAppellate  Jurisdiction  (The  law  of   dower  uprooted  in  J^dy 

of  the  House  of  Lords.  579       Radnor's  case.  625,  n. 

Notice  of  motion.  604 


DIRECTORS  OF  JOINT-STOCK 

COMPANIES. 

See  Joint-Stock  Company. 

DISCREPANCY. 
See  Registration. 

DISSENT. 

Dissent  in  Grey  v.  Pearson,  16th  March 

1857.  667 

Whether  in  giving  judgment  dissents 

should  be  concealed  ?  opinions  of — 

Roundell  P^mer,  Q.C.  666 

The  Right  Hon.  Sir  John  Romilly, 

M.R.  »^. 

Sir  Richard  Bethell.  ib. 

The  Right  Hon.  Lord  St.  Leonards. 

667 
The  Dean  of  Faculty.  ib. 

The  Lord  Justice  General  of  Scot- 
land, ib, 
John  Rolt,  aC.                           ib. 
Lord  Justice  Knight  Bruce's  remarks 
on.                                          628,  n. 

DOG. 

Liability  for  a  dog»  If  the  owner  of  a 
dog  keeps  him  properly  secured,  but 
another  person  improperly  lets  him 
loose,  and  urges  him  to  mischief,  the 
owner  is  not  liable. 

Proof,  therefore,  that  the  dog  of  A.  has 
killed  the  sheep  of  B.,  will  not  entitle 
B.  to  recover  compensation  from  A.; 
for  consistently  with  such  proof,  the 
dog  may  have  been  kept  properly  se- 
cured by  A.,  and  may  have  been  im- 
properly let  loose  and  urged  to  mis- 
chief by  a  third  person,  without  the 
knowledge,  and  even  against  the  ex- 
press prohibition  of  it.  Fleeming  v. 
Orr.  14 


DUDGEON  r.  THOMSON. 

Comments  on,  by  the  Lord  Chancellor. 
Robin  et  al,.  Magistrates  qf  Reitfrew 
V,  Hoby  et  al.  '   478 


"  DUMMIES." 
Nomination  of,  in  1827. 


630,  n. 


EDWARDS  V.  THE  GRAND  JUNC- 
TION  RAILWAY  COMPANY. 

The  doctrine  of  Lord  Cottenham  therein 
criticised  and  qnestioned.  Caledonian 
and  Dumbartonslure  Junction  Railway 
Company  v.  The  Magistrates  qf  Helens- 
burgh. 391 

ELDON  (LORD). 

The  Appeal  Committee  originated  with 
Lord  Eldon.  630,  n. 

His  advice  to  the  House  as  to  the  admi- 
nistration of  oaths.  633,  n. 

Operation  of  the  Court  of  ultimate  ap- 
peal in  his  time.  655 

Anecdote  by,  relative  to  fifteen  judges 
sitting  together  in  Scotland.  685 

ENTAIL. 

1.  Prohibition.--  Irritancy. — The  words 
"debts  and  deeds"  in  the  irritant 
clause  held  to  refer  only  to  the  "  debts 
and  deeds"  mentioned  in  the  imme- 
diately antecedent  portion  of  the  pro- 
hibitory clause,  and  not  to  the  "  debts 
and  deeds"  mentioned  in  the  prior 
members  of  that  clause. 

2.  Canon  of  Construction  per  the  Lord 
Chancellor.  —  In  construing  irritant 
clauses,  the  presumption  is  in  favour 
of  liberty,  and  therefore  if  the  worus 
admit  of  two  readings,  and  the  result 
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of  one  is  to  pjive  effect  to  tlie  fetters, 

and  the  result  of  the  other  is  not  to 

give  effect  to  the  fetters,  that  which 

does  not  give  effect  to  the  fetters  is 

that  which  ought  to  he  preferred. 

Canon  of   Construction   per  Lord  St. 

Leonards, — It  is  not  the  rule  that  in  a 

Scotch  entail  you  may  not  give  to  the 

words  their  natural  import^  hut  the 

rule  is,  that  if  words  are  uaed  in  an 

amhiguous  or  uncertain  sense,  you 

cannot  fix  upon  them  a  sense  which 

will  take  from  them  the  freedom  which 

the  other  parts  of  the  entail  may  have 

given. — Ogilvy  v.  The  Earl  of  Airlie, 

260 

3.  Constrwiium,—kxi  entail  made  in 
1/26  was  supposed  to  he  binding  and 
indefeasible.  In  1821  the  heir  in  pos- 
session directed  his  testamentary  trus- 
tees to  convey  to  those  succeeding  him 
in  the  estate  certain  fee-simple  lands, 
and  the  conveyance  was  to  be  ex- 
pressly "  under  all  the  conditions,  pro- 
visions, and  clauses  prohibitory,  irri- 
tant, and  resolutive  of  the  sud  entail, 
so  far  as  the  same  might  be  i4>plicable, 
and  so  as  to  form  a  valid  and  effectual 
entail  according  to  the  law  of  Scot- 
land." The  testator  died  in  1843. 
In  1849  the  House  of  I^rds  decided 
that  the  said  entail  was  defective. — 
Held^  that  the  conveyance  to  be  exe- 
cuted by  the  trustees  should  be  so 
framed  as  to ''  make  a  valid  and  effec- 
tual entail ;"  and,  therefore,  was  not 
to  follow  the  original  entail  where  it 
had  been  found  to  be  defective. 

Dissenthy  Lord  St.  Leonards.  Graham 
V.  Stewart  et  al,  295 

4.  Deed  constituting, — A  charter  of  resig- 
nation, having  the  provisions  and  re- 
strictions of  an  entail  at  length,  but 
proceeding  on  a  procuratory  which 
contfuned  them  only  by  reference, 
does  not  constitute  a  binding  entail. 


5.  Obligation  to  entail. — An  obhgation 
to  make  an  entul,  followed  in  the 
same  instrument  by  a  procnratoiy  de- 
fective in  itself  as  an  entail,  liiougfa 
meant  to  constitute  one,  affords  no 
ground  for  an  action  to  have  a  valid 
entail  executed. 

A  disposition  of  lands  taken  to  the 
heirs,  and  under  the  restrictions  of  an 
entail  of  other  lands,  but  not  setting 
forth  therestiictions  at  length,  affords 
no  ground  for  an  action  to  ha¥e  a 
v'alid  entail  executed. 

6.  Prescription. — Whether  an  obligation 
to  execute  an  entiul,  contained  in  a 
deed  by  which  the  succession  to  the 
estate  is  regulated,  although  the  en- 
tail itself  was  never  executed,  can  be 
extinguished  by  the  lapse  of  the  years 
of  prescription,  QiMpre. 

Drfective  Entail:  Bar  to  a  vaHd  one.— 
An  entail  good  inter  heeredes,  but  bad 
against  creditors,  is  a  bar  to  the  exe- 
cution by  the  heir  in  poBaeamxm  under 
it  of  a  new  deed  of  strict  entaiL 

Lord  Rutherford* s  Act. — An  entail  good 
inter  haredes,  but  bad  against  third 
parties,  is  made  void  to  all  intents  and 
purposes  by  the  Statute  11  &  12  Vict. 
c.  36. 

Semble,  that  an  action  of  declaration  of 
nullity  under  the  11  &  12  Vict.  c. 
36,  in  such  a  case  is  unnecessary. 
Cochrane  et  al.  v.  Baillie.  529 

See  Construction,  6. 
Dkath-Bed. 
Registration. 

ENTAILS  (REGISTER  OF). 
See  Registration. 


EQUALIZATION  OP  CHARGES. 
See  Railway  Compant,  2. 
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EQUITY. 

Jurisdiction  of  the  House  of  Lords  in 
cases  of  equity  of  modern  origin.  580 

Equitable  jurbdiction  of  the  Court  of 
Exchequer  transferred  to  the  Court  of 
Cbanceiy  by  6  Vict.  c.  5.  59/,  n. 

EQUITY  JUDGES. 
See  Judges,  Equity. 

"ESTATES  OF  THE  REALM." 
Feudal  policy  as  to.  606^  n. 

"  ESTATES  "  OF  FRANCE. 
Montesquieu    on    the   "Estates"    of 


France. 


607,  n. 


EVIDENCE. 
See  Scotch  Judicatubb  Act. 

EVIDENCE  OF  USER. 
See  Skrvitude. 

EXCHEQUER  (COURT  OF). 

Equitable  jurisdiction  of,  transferred  to 
the  Court  of  Chancery  by  6  Vict. 


c.  5. 


597,  n. 


EXECUTOR. 

See  Apportionment  Act. 

FACT. 
See  Jury  Trial. 

Scotch  Judicature  Act. 

FEE.SIMPLE  (ESTATE  IN). 
See  Construction,  3. 

FEU  DUTY. 

Liability  for  Feu  Duty  after  parting 
with  the  Feu. — ^The  doctrine  laid  down 
by  the  House  in  Millar  v.  Small,  The 
Royal  Bank  of  Scotland  v.  Gartfyne, 
and  Jack  y.  Hay,  applied  where  the 


circumstances  were  in  some  degree 
different.  Elmsley  v.  Brown  and 
others,  40 

FEUDAL  POLICY. 

As  to  Estates  of  the  Realm.         607,  n. 

FINDING  AS  TO  FACTS. 
See  Scotch  Judicature  Act. 

FLEXIBILITY  OF  THB  COURT 
OF  ULTIMATE  APPEAL. 

Opinions  of— 
Sir  Pitz-Roy  Kelly. 
The  Lord  Advocate. 


661 
ib. 


FRANCE. 
See  Cassation,  Cour  ds. 

Reporting,  Law,  in  France. 

ERASER  V.  GORDON. 
Commented  upon.    Drew  v.  Drew  and 
Lebum,  1 

FRAUDULENT  REPRESENTA- 
TION. 
Cor^foot  V.  Fowke,  6  Mees.  and  Wei. 
358,  explained  by  the  Lord  Chancel- 
lor, and  commented  on  by  Lords 
Brougham  and  St.  Leonards.  The 
National  Exchange  Company  ef  GlaS" 
gow  V.  Drew  and  Dick,  104 

See  Joint  Stock  Company. 

GRANVILLE  (EARL). 

Speech  of,  on  the  Appellate  Jurisdiction 
of  the  House  of  Lords.  604 

Amendment  to  the  Earl  of  Derby's 
motion.  609 

GREY  r.  PEARSON. 
Dissent  in.  667 

HALE  (SIR  MATTHEW). 
The  jurisdiction  of  the  Lords  House  of 
Parliament  considered  according  to 
ancient  records,  cited.       582,  n.  619 
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"  HALF  BLOOD." 
See  Construction,  2. 

HEIR  OF  ENTAIL. 
See  Apportionmsnt  Act. 

HOPE  (RIGHT  HON.  JOHN). 
See  Lord  Justicb  Clrrk. 

IMPLICATION  (RIGHT  BY). 
See  Railway  Company,  U. 

INCUMBERED  ESTATES  COURT, 

IRELAND. 

See  Appeal  Court  in  Chancery, 

Ireland. 

INDEMNIFICATION. 
See  Payment. 

INGLIS  (JOHN). 
SeeDsAN  of  Faculty. 

INJUNCTION. 
See  Agreement,  2. 
Interdict. 

INTERDICT. 

Interdict  tipofi  Caution. — Wl&oe  an  in- 
terdict it  granted  upon  a  bond  of 
caution,  undertaking,  in  the  event  of 
the  iaterdiot  proving  wrong,  to  pay 
such  sum  as  the  Court  may  award, 
there  cannot  be  an  i^peal  against  the 
sentence  ordering  the  payment,  for  in 
such  a  case  the  decision  of  the  Court 
is  final,  by  express  agreement.  B«- 
chanan  v.  Douglas.  48 

See  Aorbbmbnt,  2. 

INTERLOCUTOR. 
See  Appeal,  2. 

Scotch  Judicature  Act. 

IRRITANCY. 
See  Entail,  1. 


ISSUE. 

1.  Directing  qfhtues. — Verdict. — Uncer* 
tainty, — In  a  multiple  poiodiag  or  in- 
terpleader suit,  if  a  question  arises 
which  of  two  penona  is  heir  or  aextof 
kin,  the  Court  will  put  the  piatter  in 
atiain  of  inquiry  by  directing  an  issue, 
and  upoothatiHus  the  party assoting 
title  will  hare  oast  upon  him  the  dotj 
not  only  of  proving  his  own  CBae»  but 
of  negativiiig  that  of  others. 

2.  Two  issues  were  directed.  Hie  first 
was  in  these  words : — ''  Whe&er  the 
pursuer,  Alexander  Mmgan,  is  nesrest 
and  lawfdl  hdr  of  John  Morgan,  de- 
ceased ?"  And  the  second  was  as  fol- 
lows : — **  Whether  the  porsncr,  James 
Morgan,  is,  aloi^  with  the  sud  Alex- 
ander Morgan,  next  of  kin  of  the  said 
John  Moigan,  deceased?*'  His  jury 
returned  a  verdict :  **  Tkegjmd  tkecate 
of  the  pursuers  is  not  frcnen**  The 
Court  of  Session  thereupon  gave  judg- 
ment repelling  the  daims  of  Alexander 
and  James  Morgan.  Tlw  decision  re- 
versed on  the  ground  that  tiieTSidict, 
by  reason  of  its  uncertainty  (not  show- 
ing whether  the  jury  considered  that 
the  pursuers  had  failed  on  both,  or 
only  on  one,  of  the  issues),  did  not 
warrant,  and  could  not  betiia  founda- 
tion of,  any  judgment. 

Lord  St.  Leonaids  diasemtient,  Morgan 
et  at,  V.  MorrisetaL  ^i2 

See  Plbadino,  3. 

JACK  V.  HAY. 
See  Fku  Doty. 

JOHNSTON  V.  JOHNSTON. 
Commented  upon.  Pursottv.Neudrigging. 

2/3 

JOINT  STOCK  COMPANY. 
Biggiug  tke  Market. — fhrnnb^kut  JK^tpre- 
anUatioa.— A  toteiqg  .Juiiit  Stock 
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Company,  with  a  view  to  raise  its  shares 
in  tiie  market,  represent  the  concern  aa 
moat  proaperoui,  and  o£Per  money  to 
two  of  their  shareholders  to  hnj  fur- 
ther shares,  saying : — "  You  shall  not 
be  called  upon  for  any  contribution 
till  the  stock  can  be  sold  at  a  profit." 
The  shaies  become  valueless ;  the  Com- 
pany sues  for  repayment  of  the  money 
advanced^ 

Drfenee,  that  the  Company  had  been 
f(uilfcy  of  fraud:  that  defence  held 
good.    • 

Objection :  That  the  fraud  was  not  in  the 
loan,  but  in  the  representations  which 
induced  the  purchase.  Answer  by  the 
Lord  Chancellor :  That  the  transaction 
was  not  properly  a  loan ;  by  Lord 
Brougham:  That  he,  with  difficulty, 
agreed  with  the  Chancellor;  by  Lord 
St.  Leonards :  Thai  it  was  a  loan,  but 
that  the  loan  and  the  purchase  were 
one  and  the  same  transaction. 

Olgection :  That  the  two  shareholders 
were  themselves  members  of  the  Com- 
pany, and,  as  such,  could  not  complain 
of  a  fraud  by  the  Company.  Answer 
by  the  Lord  Chancellor:  That  by 
Scotch  law  the  identity  of  a  share- 
holder was  distinct  from  that  of  the 
Company. 

Objection  :  That  the  fraud  was  a  fraud 
<m  the  Company,  not  by  the  Company. 
Answer  by  the  Lord  Chancellor :  That 
the  Company,  an  abstraction,  could 
only  act  by  its  directors  and  managers, 
and  a  fraud  by  them  was  a  fraud  by  the 
aggregate  body;  by  Lord  Brougham 
and  Lord  St.  Leonards :  That  the 
Company  had  the  benefit  of  the  fraud. 

Objection :  That  the  representation  must 
not  only  be  false,  but  known  to  be  false 
by  the  party  making  it.  Answer  by 
the  Lord  Chancellor :  That  the  gene- 
ral interests  of  society  required  that  re- 
presentations by  directors  should  bind 


the  entire  corpontion,  although  the  in- 
dividuals composing  it  might  be  igno- 
rant of  the  representation  and  of  its 
frklsehood. 
Fraudulent  Reports  of  Directors, — Effects 
of  their  Adoption  by  assembled  Share- 
holders, — Statement  by  the  Lord  Chan- 
cellor and  by  Lord  St.  Leonards  of  the 
legal  obligations  which  arise  from 
adopting  a  report  made  by  directors 
to  an  assembly  of  shardiolders.  The 
National  Exchange  Company  of  GlaS" 
gow  V.  Dreio  and  Dick,  103 

JUDGES. 

Formerly  sunmioned  to  "assist." 

682,  699 

And  to  advise.  683,  621,  n. 

Dispensed  with  by  the  House  of  Lords. 

621,  n. 

Rebuked  by  Lord  Somers  for  their  neg- 
lect in  giving  their  attendance  upon 
the  business  of  the  House  of  Lords. 

699 

Of  summoning  the  judges  as  assistants, 
opinions  of — 

Sir  Fitz-Roy  Kelly.  666 

John  Rolt,  aC.  ib. 

Power  of  the  Lords  to  call  for  the  assis- 
tance and  advice  of  the  judges.     697 

As  to  calling  up  Puisne  Judges  to  the 
House.  611 

Not  allowed  to  put  a  question  to  counsel, 
nor  to  vote.  699,  621,  n. 

The  power  of  voting  and  determining 
could  be  confened  only  by  Act  of  Par- 
liament, per  Lord  Deiby.  699 

The  order  (9th  June  1660)  that  they 
should  not  be  allowed  to  speak  until 
they  were  spoken  to.  621,  n. 

Objection  to  a  judge  of  inferior  power 
sitting  with  the  Lord  C^ianoellor.    646 

Appeal  from  a  judge  sitting  in  one  capa- 
city to  the  same  judge  sitting  in  anoUier 
capacity.  686,  687,  588,  637 
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Inoompeteney  of  a  judg«^o  betfwidde- 
dde  a  csvae  in  whidi  be  n  interested 

684,  n. 
Small  numb^  of  judges  in  tbe^  House  of 
Lords.  590 

Wbether  in  adding  to  tbe  niunber  of 
judges  their  authority  would  be  dimi- 
nished? .591 
Number  of  judges  of  wbic^  the  tribunal 
should  consist.  639,  640,  643 
Proper  number  of  judges  in  a  court  of 
last  resort,  opinions  of — 

Sir  Fitx-Roy  Kelly.  655 

Sir  Richard  BetheD.  656 

Right  Hon.  Joseph  Napier.        657 
RoundeU  Pahntr,  Q.a  ib. 

The  Dean  of  Faculty.  ib, 

Richard  Malins,  Q.C.  ib» 

John  RoH^  Q;C.  ib. 

JUDGES  (EQUITY). 

The  Lords  have  not  the  power  of  caHiug 
for  the  atantance  of  the  judged  in  eqiiily 
unless  they  are  on  the  Privy  Council. 

597 

Suggested  summoning  of.  598, 612, 665 

JUDGES  (FRENCH).. 

Number  of  judges  of  the  Cour  de  Caam- 
tion.  628,  n.  679 

See  also  Cassation^  Cour  ds.  : 

JUDGE  (SCOTCH). 

The  exclusive  devolution  o^  Scotch  busi- 
ness on,  would  be  mischievous.  629,  n. 
See  also  Scotch  Jbn^E. 


JUDGE'S  CHARGE. 
See  PlcaUino,  ^. 


I ,  > 


JUDGES'  REASONS.  ' 

Opinion  of  RoimdeU  Pali^er^  Q*C.,  that 
in  Courts  subject  to  appeal^  the  rea- 


sons  which  influence  the  minds  of  tiie 
diftreni  judges  abould:  i^peir. 

The  judges  of  the  Cour  de  Cassalkiii  do 
not  severally  state  their  ratiomes  de- 
cidendi, &S2 
See  DissRNr. 

JUDGIkiENT. 

Failure  of  justice,  in  consequence  of  do 
judgment  being  delivered  when  the 
Court  is  ^aJly :  divided. ,      588, 638 

Practice  of  the  House  when  the  LoidB 
are  equally  ditid^d,  3^,  and  in  note. 

638,  640 
Sw  Scotch  Judicature  Act. 

JURISDICTION  OF  THE  COURT 
OF  SESSION, 
See  ARBiTftATfOWy  &  • 

JU^Y  TRIAL.    \ 

Remarks  by  the  Lord  Chaacdlar  m  to 
the  mode  of  proceeding  where  il  is 
found  thai;  ^.juiy  are  called  upon  oot 
to  find  facts,  but  to  deduce  inferences 
from  factf,, .  Robin  ef  aL,  Magistraies 
ff  Renfrew  v.  Hoby  et  al,  478 

See  Appicaw  h^ 

JURY  (PROVINCE  OF). 
See  Verdict,^  1. 

JUSTICE  AND  LAW. 
Justice  better  than  law.  €26,  n. 

KELLY  (SIR  FITS-ROY). 
Extrap^  from  his  evidence  before  tbe 
Select  Committee  on  the  Appellate 
Jurisdiction.  656,  657,  661,  665 

KBRR(]Sl.3^ALeOLM,  Eiiq^  Scotch 
ADvoc^TK  AND.    E^quft^    Ba»- 

RI8T9R).      , 

Extract  froiil  his  evidence  before  the 
Select  Qqmnuttee  on  the  Appellate 
Junadiction.  664 
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LAW. 

JurisdictiM^'iil  maiters  of  law  inbttent 
in  ilx*- 'House  of  Lords  from  the  ear- 
lii^  iime. .    :  ■ .  580 

LAW  AGENT. 
See  Solicitor,  1.. 

LAy^  LOW>S. 
Attendance  of  Law  Lords  on  Appeals. 

687,  588,  590,  591 

LAY  MEMBERS. 

Take  ho  part  in  the  judgment.  583 

Summoned  to  attend  in  rotation. 

583,^608 
Attendance  of,  on  appeals,  necessary. 

.   071;  n. 

"  Lay  fij^ures.*'  583,  and  in  note.  622,  n. 

The  arrangement  denounced  by  Lord 

Brougham.  584,  n. 

Objection  to  the  interference  of.        C03 

Whether  the  \wf  element  should  operate  ? 

Opinions  of-^ 

I'fae  Right  Hon.  Sur  John  Romilly, 

M.R.  661 

Vice-chancellor  Sir  John  Stuart. 

662 
When  the  lay  element  may  prove  a  cor- 
rective. ,  625,  n. 

LEACH  (SIR  JOHN). 

When  he  sat  as  ♦*  Deputy  Speaker  "  to 

hear  appeals  in  the  last  year  of  Lord 

Eldon's  Chancellorship,  three   "lay 

figures"  were    associated  with  him. 

•      622,  n. 

LEAHY  (DAVID). 

Obser^'ations  on  the  necessity  of  reform- 
ing the' House  of  Lords,  considered  as 
the  Court  of  ultimate  appeal,  1836, 
died.  584,  n.  637,  n. 

LEFEVRE  (SIR  J.  G.  SHAW,  Clerk 
OF  THE  Parliaments).         633,  n. 


LEGACY  (SATISFACTION  OF). 

i$ee  CONBTRVCTIOK^  4w 

LENDER  AND  BORROWER. 

Solicitor  acting  for  both. 
See  Solicitor,  2. 

LEVEL  CROSSING  QF  PUBLIC 

ROAD. 

See  Railway  Com  pan  v,  4. 

LIABILIIT  FOR  A  DOG. 
See  Doc.    . 

•  I 

LIEN  (SOLICITOR'S)  FOR  COSTS. 
See  Sou  CI  t  or,  L 


I  .■ 


LIFE  PEERAGES. 

Object  to  be  attained  by  the  creation  of. 
592,  694,  695,  608,  611,  636,  674,  677 

Embarrassment  caused  to  tb^  Crown  and 
the  House  by  the  decision  as  to  life 
Peerages.  605,606,610 

LIFERENT. 
See  Construction,  3. 


LINCOLN'S  (LORD)  CASE. 

The  absurdity  of  Lord  Lincoln's  case 
is  shocking ;  however,  it  is  now  law," 
per  Jjord  Mansfield.  627,  n. 


t€ 


LOAN. 
See  Joint  Stock  Company. 

LOCH, 

Common  Property  in  a  Loch, — Riffht  of 
Alienation.'^'Whtre  there  are  two  or 
more  co-owners  of  a  k>di,  any  one  of 
them  may  effectually  alienate  a  por- 
tion of  his  property,  provided  that  the 
alienation  do  not  inMnge  on  the  rights 
and  enjoyments  *  of  the  other  co- 
ownen.    Menines  v.  Maedonald.    463 
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LORD  ADVOCATE  OF  SCOTLAND 
(Rt.  Hon.  James  Moncreiff). 

Extract  from  his  evidence  before  the  Se- 
lect Committee  on  the  AppeUoke  Jun»- 
diotion.  662 

LORD  CHANCELLOR. 

His  first  duty  is  to  attend  the  Honse  of 
Peers.  622,  n. 

Practice  of  dispensing  with  his  atten- 
dance, ib. 

Appeals  heard  and  decided  by,  without 
assistance.  5S5,  n.  637,  641 

LORD  CHANCELLOR 
CRANWORTH. 

Speech  of,  on  the  Appellate  Jurisdiction 
of  the  House  of  Lords.  652 

LORD  CHIEF  JUSTICE. 

His  attendance  on  Appeals  in  tiie 
House  of  Lords  incompatible  with 
his  othor  duties,    611,  ied  vide  624,  n. 

LORD  JUSTICE  CLERK 
(Rt.  Hon.  John  Hope). 

Extract  ttotn  his  evidence  before  the 
Select  Committee  on  the  Appellate 
Jurisdiction.  664 

LORD  JUSTICE  GENERAL 
(Rt.  Hon.  Duncan  M'Nbill). 

Extracts  from  his  evidence  before  the 
Select  Committee  on  the  Appellate 
Jurisdiction.  662,  667 

LYNDHURST  (LORD). 

Notice  of  motion,  25th  February  1856. 

579,  n. 

M'NEILL  (RIGHT  HON. 
DUNCAN). 
See  Lord  Justicb  General. 


MACQUEEN  (JOHN  FRASER, 
of  LiNCOLN'a  Inn.) 

A  Practical  Treatise  on  the  AppeDiie 
Jurisdiction  of  the  House  of  Lordi 
and  Privy  Council,  1842,  eked. 

599,  617,  621,  651,  n. 

A  Letter  to  Lord  Lyndhurst  on  the 
House  of  Peera  in  its  jodieial  disiao- 
ter,  as  it  was,  and  as  it  is,  1856, 
extract  from.  623,  n. 

MALIN8  (RICHARD,  aC.) 

Extracts  from  his  endence  before  the 
Select  Committee  on  the  AppeUste 
Jurisdiction.  657, 660 

MARSHALLING  SECURITIES. 
See  Solicitor,  1. 

MASTER  AND  SERVANT. 

A  master  is  bound  to  take  all  reason- 
able precautions  to  secure  the  safety 
of  his  workmen. 

It  b  no  answer  to  the  claim  of  damaf^ 
by  the  surviving  relatives  of  a  work- 
man accidentally  killed  in  a  mine, 
"  which  was  not  in  a  safe  and  suffi- 
cient state,''  to  say  that  he  was  st 
that  moment  of  time  in  the  act  of 
lea^'ing  the  work  for  a  purpose  (^  his 
own. 

The  master  who  lets  the  workman 
down  his  mine  is  bound  to  bring  hm 
up  safely,  even  though  he  come  up 
on  his  own  buaness,  and  not  for  thst 
of  his  master.  Brydom  y,  Stewmi.  90 

MAUGHAM  (R.  O.,  Eso.) 

Letter  on  the  oonatilutioQ  abd  working 
of  the  Cour  de  Cassation.       679-682 

MILLAR  V.  SMALL. 
SeeFsu  Duty. 
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MINE; 
See  Mastjir  and  Servant. 

MINERALS  (RESERVATION  OF). 
■See  Railway  Company,  11. 

MINISTER  OF  JUSTICE. 

The  remedj  of  the  evils  in  the  piresent 
syBtem  of  law  reporting  to  be  looked 
far  in  the  establishment  of  a  Minister 
of  Justice.  688 

MONCREIFF  (RIGHT  HON. 

JAMES). 

See  Lord  Advocate. 

MONEY  (SUM  OF). 

There  is  no  autkoritf  in  the  Poor  Law 
Act  to  rate  a  sum  of  money.  Leith 
Harbour  Commissioners  v.  Inspector  of 
the  Poor  of  North  Leith.  28 

MONEY  OVERPAID  (RECO- 
VERY OF). 
See  Railway  Company,  2. 

MONTACUTE  (PRIOR  OF)  v. 
LORD  RICHARD   SEYMOUR. 

Heard  belore  the  Judicial  Committee 
of  the  House  in  the  Reign  of 
Richard  the  Second .        614,  617,  n. 

MONTESQUIEU. 
On  the  "  Estates  "  of  France.      607,  n. 

NAPIER  (RIGHT  HON.  JOSEPH). 

Extract  from  his  evidence  before  the 
Select  Committee  on  the  Appellate 
Jurisdiction.  657 

**  NEAREST  RELATIONS.*' 
See  Construction,  2. 


(€ 


NOT  PROVEN  "  (VERDICT  OF). 
See  Vbrdict,  4, 


NOTICES  OF  MOTION  ON  THE 
APPELLATE  JURISDICTION 
OF  THE  HOUSE  OF  LORDS. 

By  Lord  Lyndhnrst,  2^  February 
1856.  579,  n. 

By  the  Earl  of  Derby.  604 

Amendment  to,  by  Earl  Granville.    609 
Importance  of  the  inquiry. 

628,  647,  650 
Necessity  for  the  inquiiy.  636 

Difficulties  of  the  inquiry.  653 

OATH. 
See  Witness. 

OBLIGATION, 

See  Entail,  5. 
Pleading,  1. 
Railway  Company,  12. 

OFFICIAL  PEERAGES. 

Objections  to  the  creation  of. 

593,  594,  600,  611. 

Lord  Redesdak's  proposal  of  27th  June 

1851.  593,  n. 

ONUS  PROBAJfDI. 

See  Issue,  1. 

OPINION  BY  ANTICIPATION. 
See  Practice,  1. 

OVERCHARGE. 
See  Railway  Company,  2. 

OVERSI^AN  OR  UMPIRE. 
See  Arbitration^  2. 

OWNER  OR  FIAR. 
See  Apportionment  Act. 

PALMER  (ROUNDELL)  aC. 

Extracts  fVom  his  evidence  before  the 
Select  Committee  on  the  Appellate 
Jurisdiction. 

628,  n.  657>  659,  659, 663,  666 
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PARLIAMENTARY  COMMITTEES. 

Agreements  before  Parliamentaiy  Com- 
mittees. 
See  Railway  Company,  9. 

PARTIES. 
Remarks  by  the  Lords  as  to  making 
unnecessary  defendants,  and  sugges- 
tions for  an  Act  of  Sederunt.     Coch- 
rane et  al,  V.  BttiUie.  529 

PAYMENT. 
A  Court  of  Justice  ought  not  to  order 
payment  from  a  wrong  j)arty,  giving 
liberty  to  recover  indemnification  from 
the  right  party.  Leith  Harbour  Com- 
missioners  v.  Inspector  of  the  Poor  of 
North  Leith.  28 

See  Interdict. 

PEERAGE  (DIGNITY  OF  THE). 
Extract  from  the  reports  on.        621,  n. 

PEERAGE  FOR  LIFE. 
See  Life  Peerage. 

PEERAGE,  OFFICIAL. 
See  Official  Peerage. 

PETITIONS,  RECEIVERS  AND 

TRIERS  OF. 

See  Receivers. 

PETRIE  (LORD)  v.  THE  EASTERN 
COUNTIES  RAILWAY  COM- 
PANY. 

The  doctrine  of  Lord  Cot(Snham  therein 
criticised  and  questioned.  Caledonian 
and  Dumbartonshire  Junction  Railway 
Company  v.  The  Magistrates  of  Helens- 
bury  h,  391 

PLEADING. 

1.  Railway, — Provisional  Committee, — 
Obligation. — Relevancy  of  Allegation, 
Merely  to  have  been  a  member  of  a 
provisional  committee  will  not  make  a 


person  liable  for  everything  that  was 
done  in  the  course  of  carrying  the 
business  of  that  provisional  committee 
into  execution.  The  claim  of  a  per- 
son alleging  employment  qua  secre- 
tary and  law  agent  by  the  provisional 
committee  of  a  railway  company  must 
specifically  and  distinctly  set  forth  the 
facts  on  which  he  relies  with  reason- 
able precision.  He  must  aver  not  only 
employment,  but  the  manner  in  which 
it  took  place. 

What  is  stated  in  a  summons  is  the  basis 
of  the  action,  and  what  is  averred 
subsequently  is  but  matter  of  illus- 
tration; unless,  on  a  special  applica- 
tion, leave  be  given  by  the  Court  to 
vary  the  substance  of  the  allegations. 

The  condescendence  and  pleas  in  law 
are  under  the  13  &  14  Vict.  c.  36. 
held  to  constitute  part  of  the  sum- 
mons. McEwan  v.  Campbell  et  al.  499 

2.  Costs. — W^here  a  party  by  pleading 
wrongly  misleads  his  adversary,  the 
House,  though  deciding  in  his  favour 
on  the  merits,  will  not  a^i'ard  costs. 
Fleeming  v.  Orr.  14 

3.  W^hen  an  issue  has  been  directed, 
and  the  question  is  whether  the  judge's 
charge  to  the  jury  was  correct,  the 
court  will  not  look  back  to  the  pleas 
in  law.  Brydon  v.  Stewart.  30 
See  Joint  Stock  Company. 

PLEADING  (SCOTLAND). 
Remarks  by  the  Lords  on  the  state  of 

pleading  in  Scotland. 
Per  Lord  Brougham : — A  pleading  ought 

not  to  be  rhetorical  or  metaphorical. 

The  National  Exchange   Company  of 

Glasgow  v.  Drew  and  Dick.  MM 

POOR  LAW  (SCOTCH)  ACT. 
8  &  9  Vict.  c.  83. 
1.  Assessment  of  Railway    Company. — 
Stations. — Station-houses,  and  build- 
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ing«  aceeaaarj  thereto,  are,  for  tbe 
pnrpoaes  of  poor-law  asseumeDt  in 
SootUad,  to  be  rej^&rded  as  part)  or 
the  nilmf,  and  tfas  nlue  !■  to  be  ap- 
portioned among  all  the  pariahea  on 
the  line  of  the  nulwtij.  Adamiim  v. 
Bdinburffk  imd  Glatgoto  Railtaay 
Company.  331 

2.  Then  is  no  anthority  in  the  poor-Uw 
to  nte  a  sum  of  mancf.  LeUk  Har- 
bour Committumeri  v.  Injector  of  Iht 
Poor  of  North  LtUh.  28 

POWER. 

See  Construction,  6. 

Dbath-Bed. 

PRACTICE. 

1.  Opnion  by  antidpation  expreaaed  b; 
the  Lords  in  ord^  to  prevent  further 
conteot  between  the  parties.  Walker 
and  Co.  V.  Steieart.  424 

2.  Solicitor  aMdClienl.—IAeitforCostt.— 
Semble. — A  solicitor  or  law  agent 
having  a  lien  or  right  of  retention 
over  the  title  deeds  of  sererai  estates 
belonging  to  his  client  is  not  in  a 
situation  corresponding  with  that  of  a 
Catholic  creditor.  llieCouttwill  not 
marshall  his  secnritiea  so  as  to  make 
him  take  latMbly  according  to  the 
ralue  of  the  respective  estates.  Gray 
V.  Grakam  et  at.  43£ 

As  to  judgment  when  the  Lords  are 
equally  divided. 

6IO,and  in  note,  638,  640 
Stt  Appeal,  I,  3, 
asbitration,  3. 
Paymbnt. 
Plbadino,  2. 
Railway  Company,  3. 
Scotch  Judicature  Act. 
Solicitor,  1. 

PRESCRIPTION. 
See  Entail.  6. 


I  PRINTED  CASES. 

Expense  of.  673 

PRIVY  COUNCIL  (JUDICIAL 
COMMITTEE  OF  THE). 

First  instance  of  the  exercise  of  inde- 
pendent  appellate  jurisdiction.  620,  n. 

The  jurisdiction  from  being  andUaij, 
be<^e  a  rival  jurisdictiou.      621,  a. 

A  quorum  of  four  members  neoeaaary 
to  constitute  k  component  part  of  the 
Judicial  Committee.  &69,  695 

Lord  Brougham's  Act  for  eatablishing 
the  Judicial  Committee  of  the  Privy 
Council,  3  &  4  WiU.  4.  c.  41.        699 

Power  proposed  to  be  given  by  Lord 
Brougham's  Bill  of  1834,  to  use  tiie 
Judicial  Committee  as  ancillary  to 
the  judicial  flmctiona  of  the  House 
of  Uids.  612,  651 

The  questjons  which  come  before  the 
Judicial  Committee.  594,696 

Proposed  reference  of  all  appeals  to  the 
Judidal  Committee  of  the  Privy 
Council.  612, 651 

Opimons,  that  the  Judicial  Committee 

should  be  re-united  with  the  Houm 

of  Lords,  by — 

Sir  Richard  BethelL  659 

llie  Right  Hon.  Sir  John  Romilly, 

M.R.  6I>0 

Richard  Malins,  Q.C.  H. 

John  Rolt,  aC.  jft. 

Olqection  by  Lord  Campbell  that  the 
judges  are  at  the  beck  of  the 
Crown.  612, 625 

Change  in  public  opinion.  625,  n. 

PROCESS. 
See  Practici. 

PROFESSIONAL  REMUNE- 
RATION. 
The  employing  of  a  profiBaiional  peN  : 
SB 
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Bon  implies  an  undertaking  to  re- 
munerate him,  but  the  inference  may 
be  rebutted  by  circumstances. 

Six  trustees  appointed  one  of  their  own 
body,  a  solicitor,  to  act,  with  an  allow- 
ance "  of  his  necessary  charges  and  ex- 

*  penses,  and  a  reasonable  gratification," 
He  had  an  interest  in  the  estate ;  those 
who  appointed  him  had  not.  He  con- 
tended, however,  that  they  were  re- 
sponsible for  the  expenses  incurred  by 
him  in  attempting  to  realise  the  pro- 
perty for  his  own  benefit,  and  that  he 
was  himself  to  be  absolved  from  all 
partidpation  in  that  responsibility. 
Held,  that  he  was  wrong.  Cradock 
V.  Piper,  1  M*N.  &  G.  664,  ques- 
tioned  by  the  Lord  Chancellor  and 
Lord  Brougham. 

A  trustee  cannot  withdraw  from  his 
trust  unless  under  a  provision  to  that 
effect.    Mmuon  v.  Baillie  and  others, 

80 

PROHIBITION. 
See  Entail,  1. 

PROROGATION. 
See  Arbitration,  2. 

PURCHASE. 
See  Joint  Stock  Company. 

^QUORUM  OF  THE  HOUSE  OF 
LORDS. 

Number  of  members  necessary  to  form 
a  quorum.  583 

The  form  of  requiring  two  or  three 
members  to  form  a  quorum.  601 

QUORUM  OF  THE  JUDICIAL 
COMMITTEE  OF  THE  PRIVY 
COUNCIL. 

See  Privy  Council. 

RADNOR'S  (LADY)  CASE. 
Ii\juBtioe  of.  625,  n. 


RAILWAY  COMPANY. 

1.  Deposits:  Committeei's  Power  to  re- 
imburse  themselves,  —  A  number  of 
persons  meaning  to  join  in  a  common 
undertaking,  and  raising  a  fimd, 
eventually  to  be  increased,  for  the 
purpose  of  forwarding  that  common 
undertaking,  but  commencing  by  de- 
posits, put  such  deposits  into  the 
hands  of  a  committee  with  directions 
to  do  certain  acts; — it  is  not  after- 
wards competent  for  any  one  of  them, 
or  for  any  other  number  of  them,  to 
withdraw,  and  say  to  such  committee, 
"  I,  or  we,  think  you  ought  not  to  go 
any  further  with  the  undertaking." 

In  such  a  case  a  single  dissenter  may 
insist  on  the  committee  proceeding, 
however  inexpedient  it  may  appear  to 
do  so,  and  however  contrary  to  the 
opinions  and  wishes  of  the  rest. 

The  discretionary  power  originally  vested 
in  the  committee  can  be  taken  away 
only  by  the  power  that  gave  it.  Wal- 
stab  V.  Spottiswoode  coTomented  upon. 
Bttird  and  others  v.  Ross  and  others. 

61 

2.  Railway  Clauses  Consolidation  (Scot- 
land) Act,  8  4-9  Vict,  c,  33. 

Equalization  qf  Charges,  5  Vict.  e.  29. 

Circumstances  in  which  it  was  held 
(Lord  St.  Leonards  dissenting)  that 
uniformity  of  charge  by  a  railway  com- 
pany was  not  compellable. 

Whether  money  overpud  in  case  of  an 
overcharge  by  a  railway  company  can 
be  recovered  back ;  on  this  question 
the  Law  Peers  differ. 

Attorney-General  v.  The  Birmingham 
and  Derby  Junction  Ridlway  Com- 
pany (2  RiuL  Ca.  124),  decided  by 
Lord  Cottenham,  pronounced  by  Lord 
St.  Leonards  not  "  veiy  dear,  or  alto- 
gether satisfWotory." 
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3.  The  Lord  Chancellor  and  Lord  St, 
Leonards  (the  only  Law  Peers  present) 
being  divided  in  opinion,  the  decision 
bdow  affinned ;  and  an  application  by 
the  appellant's  counsel  (relying  on  the 
precedent  of  Johnstone  v.  Beattie,  10 
Cla.  &  Fin.  83,)  refused.  Remark  by 
the  Solicitor-General.  Finnie  v.  The 
Glasgow  and  South-western  Railway 
Company,  177 

4.  8  Vict.  c.  19.    8  &  9  Vict.  c.  33. 

Zievel  Crossing —  Damages,  —  Damages 
are  not  recoverable  for  stoppages  and 
other  mere  inconveniences  incident  to 
the  crossing  of  a  public  road  by  a 
railway  on  the  level,  imder  the  sanction 
of  Parliament. 

A  level  crossing  in  such  a  case  is  a 
grievance  to  be  endured  without  com- 
pliunt  by  private  persons  from  a  con- 
sideration of  the  benefit  gained  by  the 
public. 

Hence  where  a  nulway  passes  within  a 
few  yards  of  a  gentleman's  lodge 
across  a  public  road,  forming  the  chief 
access  to  his  residence,  although  he 
was  liable  to  constant  stoppages  by 
the  closing  of  the  gates  on  the  level 
crowing, — although  the  passing  of 
trains  frightened  his  horses  and  ter- 
rified his  visitors,  ''particularly 
ladies," — held  by  the  House  of  Lords 
(reversing  the  decision  of  the  Court 
of  Session)  that  these  annoyances  did 
not  ground  a  claim  of  damages  against 
the  railway  company. 

Held  likewise,  that  the  inconvenience 
felt  in  such  a  case  is  'one  to  which  all 
the  Queen's  subjects  are  exposed,  and 
for  which  no  particular  or  in  dividua 
remedy  exists. 

Held,  moreover,  that  it  is  a  mistake  to 
regard  the  proximity  of  a  level  crossing 
as  injurious  to  an  estate  or  residence 


within  the  meaning  of  railway  legis« 
lation. 
6.  VertUct,  ultra  vires — Acquiescence, — 
Under  the  Railway  and  Lands  Clauses 
Consolidation  Acts,  where  the  sheriff 
and  jury  in  awarding  damages  go 
beyond  their  authority,  the  power  of 
setting  matters  right  is  not  excluded. 

6.  Where  the  verdict  was  for  "  severance 
and  level  crossing,"  but  without  dis- 
tinguishing how  much  was  to  be  for 
"  severance^  and  how  much  for  ''  level 
crossing,''  it  being  impossible  to  re- 
duce the  verdict  quoad  the  level  cross- 
ing alone,  it  was  overturned  in  toto, 
Caledonian  Railway  Company  y, 
Ogilvy,  .     229 

7.  Railway  Contracts  by  the  Originators 
— How  far  binding  on  the  Company, — 
The  original  promoters  of  a  nulway 
project  have»no  power  to  bind  the  cor- 
poration ultimately  constituted  by  Act 
of  Parliament. 

The  corporation  so  constituted,  though 
owing  its  existence  to  the  exertions  of 
the  promoters,  is  not  bound  to  fulfil 
their  contracts. 

8.  The  promoters  are  not  agents  by  anti- 
cipation of  the  corporation. 

Anterior  engagements  can  only  bind  the 
corporation  when  incorporated  in  their 
Act,  or  when  deliberately  adopted  by 
them. 

Right  of  Shareholders  to  o&jec^— The 
policy  of  railway  legislation  is  to  pre- 
vent surprises  on  the  shareholders, 
who  are  consequently  entitled  to  look 
to  their  Act,  and  to  disregard  every- 
thing else. 

9.  Agreements  before  Parliamentary  Com^ 
mittees, — Parties  contesting  before  a 
Parliamentary  Committee  come  to  an 
agreement  to  the  effect  that  certain 
stipulations  shall  be  deemed  to  be  as 
binding  and  obligatoiy  as  if  tiiej  were 
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made  the  subject  of  express  enactment 
in  the  Bill,  which  is  consequentlj 
allowed  to  pass  without  them.  The 
agreement  in  such  a  case,  though 
sanctioned  hj  the  Committed  and 
binding  on  the  parties,  will  not  Innd 
the  future  company  created  by  the 
Act. 

10  Lord  Cottenham's  decisions, — ^The 
doctrines  of  Lord  Cottenham  in  Ed- 
wards  v.  The  Grand  Junction  Railway 
Company,  Stanley  v.  The  Chester  and 
Birkenhead  Railway  Company,  and 
Lord  Petrie  v.  The  Eastern  Counties 
Railway  Company, — criticised  and 
questioned. 

Result, — ^The  Court  of  Session  having 
pronounced  a  decree  against  the  Cale- 
donian and  Dumbartonshire  Railway 
Company,  decreeing  them  to  perform 
an  agreement  entered  into  by  the 
committee  of  management  on  behalf 
of  the  projected  company  before  their 
Act  was  obtained,  and  the  agreement 
being  one  of  which  the  Act  did  not 
authorize  the  execution :  Held,  that 
the  performance  of  the  agreement  was 
ultra  vires,  and  that  the  decree,  con- 
sequently, must  be  reversed, — Cale- 
donian and  Dumbartonshire  Junction 
Railway  Company  v.  The  Magistrates 
of  Helensburgh.  391 

11.  Conveyance  qf  land  to  a  Railway 
Company  with  reservation  of  minerals, 
— Right  of  the  Company  to  subjacent 
and  adjacent  support, — A  conveyance 
of  land  to  a  railway  company,  for  the 
purooses  of  the  line,  gives  a  right  by 
implication  to  all  reasonable  subjacent 
and  a4jacent  support  connected  with 
the  subject  matter  of  the  conveyance; 
and,  therefore,  although  in  the  con- 
veyance to  the  railway  company  the 
minerals  are  reserved,  the  grantor  is 
not  entitled  to  work  them,  even  under 


his  own  land,  in  any  manner  calcu- 
lated to  endanger  the  railway. 

On  the  same  principle,  if  Ihe  owner  of  a 
house  conveys  ihe  upper  story,  resenr- 
ing  all  below,  the  purchaser  will  be 
entitled,  on  general  principles,  without 
stipulation,  to  prevent  any  damage  to 
the  walls  underneath. 

But  if  I  grant  a  meadow  to  A  for  grazing 
purposes,  retaining  the  minerals  and 
the  adjacent  land,  and  if  A,  having  no 
warranty  against  subsidence,  thinks 
fit  to  build  a  house  on  the  edge  of  the 
meadow,  and  the  house  falls,  he  is 
without  remedy  against  me,  and  has 
himself  alone  to  blame  for  the  conse- 
quences. 

If,  however,  the  grant  were  made  ex- 
pressly for  building  purposes,  there 
would  then  be  an  implied  warranty  of 
support,  both  subjacent  and  adjacent. 

In  the  case  of  a  grant  to  a  railway  com- 
pany for  the  purposes  of  the  railway, 
if  the  line  which  divides  the  land 
granted  from  the  land  retained  tra- 
verses a  quarry,  it  may  be  that  no  ad- 
jacent support  is  necessary,  and  ibaX 
the  grantor  may  dig  or  remove  the 
whole  contiguous  soiL 

But  if  the  dividing  line  traverses  a  bog, 
or  a  bed  of  sand,  it  will  be  incumbent 
on  the  grantor  to  leave  untouched 
such  an  intervening  measure  of  lateral 
support  as  will  prevent  any  part  of  the 
land  granted  from  retreating.  The 
Caledonian  Railway  Cor^pany  v.  Sprot 
(of  Gamkirk).  449 

12.  Liability  to  take  Land  through  Hue 
unexecuted — Release  of  Company — 
Railway  Acts  enabling,  not  obligatory, 
— An  incorporated  rail^i'ay  company 
obtained  an  Act  for  making  a  branch 
within  seven  years.  They  gave  the 
usual  notices.  While  their  Bill  was 
before  Parliament  they  agreed  to  pur- 
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chase  the  land  of  a  certain  owner.  It 
was  a  term  of  this  contract  that  itshould 
not  be  enforced  against  the  company 
within  the  seven  years,  and  the  pur- 
chase money  was  to  be  paid  when  the 
company,  on  obtaining  their  Act, 
should  have  ''  begun  to  execute  the 
branch."  The  company  obtained  their 
Act,  but  never  executed  or  began  to 
execute  the  branch.  The  seven  years 
expired.  The  Court  of  Session  held 
that  what  was  stipulated  for  as  an 
accommodation  to  the  company  ought 
not  to  be  turned  by  them  into  an  in- 
strument of  injustice,  and  they  were 
bound  to  execute  the  agreement.  This 
dedsion  reversed  j  the  House  holding : 
1.  That  permissive  words  in  an  Act  of 
Parliament  are  not  obligatory.  2.  That 
the  Company  were  not  bound  to  exe- 
cute or  begin  to  execute  the  branch. 
3.  That  as  they  had  not  executed  or 
begun  to  execute  the  branch,  thdr  obli- 
gation to  pay  the  purchase  money  did 
not  arise.  4.  That  although  this 
might  appear  hard  on  the  vendor,  in- 
asmuch as  he  was  kept  for  seven  years 
in  suspense  without  the  power  of  deal- 
ing with  his  property,  yet  "  how  did 
"  their  Lordships  know  that  that  very 
*'  inconvenience  had  not  formed  an 
ingredient  in  the  price  contracted 
for."  Edinburgh,  Perth,  and  Dundee 
Railway  Company  v.  Philip,  514 

13.  Pleading — Provisional  Committee — 

Obligation — Relevancy  of  Allegation, 

See  Plkading,  1. 

RAILWAY    COMPANY    (ASSESS- 
MENT OF). 
See  Poor  Law  (Scotch)  Act,  1. 

RAILWAY  CLAUSES  CONSOLI- 
DATION (SCOTLAND)  ACr,8&9 
Vict.  c.  33. 

See  Railway  Company,  2. 


€t 


€( 


RANKING. 
See  Solicitor^  3. 

RATING. 
See  Poor  Law. 

RECEIVERS  AND  TRIERS  OF 
PETITIONS. 

Appointed,  according  to  usage,  by  the 

House  in  1384.  615,  n. 

The  usage  still  adhered  to.  615,n.619,n. 

Sat  apart  from  the  House.  616,  n. 

Extract  from  the  Rolls  of  Parliament, 
showing  the  appointment  of.  ib. 

The  Chancellor  did  not  preside,  but 
when  difficulties  arose,  the  triers  could 
send  for  him  and  for  the  other  chief 
officers  of  state.  616,  n. 

The  authority  of  the  Council  was  deri- 
vative. 618,  n. 

A  committee  appointed,  in  1677»  to  con- 
sider how  far  it  would  be  expedient 
to  revive  the  Court  of  Triers.    619,  n. 

RECOVERY    OF   MONEY   OVER- 

PAID. 
See  Railway  Company,  2. 

REDESDALE  (JOHN,  LORD). 
Sat  regularly  in  the  House  of  Lords,  on 

judicial  business,  from  1806  to  1828. 

630,  n. 
His  advice  to  the  House^  on  swearing 

witnesses.  633,  n« 

REDESDALE     (JOHN    THOMAS, 

LORD). 
His  proposed  system  of  official  Peerages. 

593,  n. 

REEVE,  HENRY,  ESa 

625,  n.  633,  n. 

REFERENCE. 
See  Arbitration^  3. 
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REGISTRATION. 

Question  of  Registration  tmder  the 
Entail  Act,  1686,  c.  22.— 1.  A  deed 
of  strict  entail,  whereby  the  maker, 
reserviDg  to  himself  a  life-rent  merely, 
calls  to  the  succession  in  the  first  place 
his  eldest  son  and  the  heirs  male  of 
his  body,  whom  fiuling  a  series  of 
others.  The  deed  is  recorded  in  the 
Books  of  Session.  Afterwards  the 
maker  presents  a  petition  for  authority 
to  register  the  entail  in  the  proper  Re- 
gister of  Entails,  but  in  such  petition 
represents  the  entiul  as  being  in  favour 
of  himself  and  the  heirs  male  of  his  body. 
Upon  the  ground  of  this  error :  06- 
jection  that  the  authority  to  register 
was  bad;  and  that  the  registration 
pursuantly  thereto  was  insufficient 
under  the  Act.  Objection  overruled, 
2.  In  the  resolutive  clause  were  the 
words,  *'  in  case  the  sud  J.S.  shall 
*'  fiul,  or  neglect  to  obey  or  perform 
*'  the  siud  conditions ;"  but  in  the  Re- 
gister the  words  were  different,  being 
*'  shall  fail  to  neglect  or  obey  to  per- 
"  form."  Reasoning  upon  which,  this 
discrepancy  held  immaterial,  3. 
Under  a  power  reserved,  the  maker  of 
the  entail  revoked  the  nomination  of 
an  heir.  Objection  by  a  creditor  of 
the  heir  in  possession,  that  the  deed 
of  revocation  was  not  recorded  in  the 
Register  of  Entails.  Answer,  that  the 
heir  displaced  was  an  heir  who  could 
not  have  come  in  until  after  the  heir 
in  possession. 

Held,  by  the  Liord  Chancellor,  that  the 

entail  stood  upon  both  instruments 

(the  deed  of  creation  and  the  deed  of 

partial  revocation),  and  therefore,  that 

both  must  i^pear  upon  the  Register. 

Dissent  by  Lord  St.  Leonards,  agreemg 
with  the  Court  of  Session.  Decision 
below  consequently  affirmed.  Norton 
v.  Stirling.  205 


REMUNERATION  (PROFES- 

SIONAL). 

See  Professional  Rsmunkration. 

REPAYMENT. 
See  Joint  Stock  Company. 

REPORT  OF  THE  SELECT  COM- 
MITTEE ON  THE  APPEL- 
LATE  JURISDICTION  OF  THE 
HOUSE,  20th  May  1856.  670 

REPORTING  (LAAV)  IN  ENGLAND. 

Anciently  there  were  four  reporters 
chosen  by  the  King.  6S6 

Lord  Bacon  on  the  want  of  reports.  6S7 

Inaccuracy  of  reports,  censured  by  Lord 
Mansfield.  ib. 

Diffusion  of  the  law  should  be  regarded 
as  a  public  matter.  ib. 

Conference  of  authorized  reporters  upon 
doubtful  resolutions.  686,  687 

The  present  system  of  reporting,  an  in- 
cumbrance instead  of  a  help.         687 

Difficulties  and  discouragement  under 
which  reports  are  prepared.  688 

Remedy  of  the  evils  in  the  present  system 
to  be  looked  for  in  the  eatablishment 
of  a  Minister  of  Justice.  ib. 

One  of  Sir  William  Grant's  best  deci- 
sions, a  ruling  authority,  given  in  four- 
teen lines.  688,  n. 

REPORTING  (LAW)  IN  AMERICA. 
Government  Reporters.         686,  6S7,  n. 

REPORTING  (LAW)  IN  FRANCE. 

Government  reporters.  686 

Answer  of  the  High  Chancellor  of  France 
to  Lord  Brougham's  question  as  to  the 
fidelity  of  the  published  accounts  of 
the  conferences  on  the  preparation  of 
the  Ci\'il  Code.  ib. 

RESERVATION  OF  MINERALS. 
See  Railway  Company,  11. 
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RETENTION  OF  TITLE  DEEDS. 
See  Solicitor,  1. 

REVIEW  (COURT  OF). 
See  Scotch  Judicature  Act. 

REVOCATION  (DEED  OF), 

See  Death-Bed. 
Registration. 

RIGGING  THE  MARKET. 
See  Joint-Stock  Company. 

RIGHT  OF  ALIENATION. 
See  Loch. 

RIGHT  OF  APPEAL. 
See  Appeal. 

RIGHT  BY  IMPLICATION. 
See  Railway  Company,  II. 

ROAD  (PUBLIC),  LEVEL 

CROSSING  OF. 
See  Railway  Com  pan  y»  4. 

ROLT  (JOHN,  aC.) 

Extracts  from  his  evidence  before  the 
Select  Committee  on  the  Appellate 
Jurisdiction.    667,  668,  660,  666,  667 

ROMILLY  (RIGHT  HON.  SIR 
JOHN,  M.R.) 

Extracts  from  his  evidence  before  the 
Select  Committee  on  the  Appellate 
Jurisdiction. 

624,  n.,  669,  660,  661,  664,  666 

ROTULI  PARLIAMENTORUM. 
Extracts  from.  616,  n.,  61 7*  n. 

ROYAL  BANK  OF  SCOTLAND  v. 
GARDYNE. 

See  Feu  Duty. 


ST.  LEONARDS  (LORD). 

Speech  of,  on  the  Appellate  JurisdictioQ 
of  the  House  of  Lords.  624 

Extracts  from  his  evidence  before  the 
Select  Committee  on  the  Appellate 
Jurisdiction.  622,  n.,  667 

Measures  brought  before  the  House  of 
Commons  in  1830, 16d6,and  1841. 646 

SALT  WATER. 
See  Agreement,  2. 

SATISFACTION  OF  LEGACY. 
See  Construction,  4. 

SCOTCH  APPEALS. 
Supposed  difficulty  of  the  House  in  its 
proceedings  upon  Scotch  Appeals. 

600,622 

SCOTCH  JUDGE. 
Whether  there  should  be  a  Scotch  Law- 
yer in  the  House  ?    Opinions  of«- 
The  Right  Hon.  Lord  JusticeGeneral 
of  Scotland.  662 

The  Lord  Advocate.  ib, 

Roundell  Palmer,  Q.C.  663 

The  Dean  of  Faculty.  ib. 

The  Right  Hon.  Sir  John  Romilly, 
M.R.  664 

The  Right  Hon.  Lord  justice  Clerk. 

ib. 

James  Anderson,  Q.C.  ib, 

R.  Malcolm  Kerr,  Esq.  ib. 

Suggested  summoning  of  Scotch  judges. 

600,671 
The  exclusive  devolution  of  Scotch  busi- 
ness on  Scotch  Judges  would  be  mis- 
chievous. 629,  n. 
Anecdote  by  Lord  Eldon  relative  to  fif- 
teen judges  sitting  together  in  Soot- 
land.  685 
Mr.  Black's  description  of  the  Court  of 
"fifteen."  ib. 

SCOTCH  JUDICATURE  ACT. 
6  Geo.  4.  0.  120. 
Rule  as  to  Facts  found  in  a  Judgment 
appealed  from. — Under  the  Judicature 
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Act,  6  Geo.  4.  c.  120.  i.  40.,  the  Court 
of  Review  is  confined  to  the  facte  found 
in  the  interlocutor  complained  of,  and 
cannot  look  at  the  evidence  hy  which 
those  fitusts  are  supported.  Fleeming 
V.  Orr.  14 


SCOTCH  LAW. 
Rule  of  Scotch  Law 


19 


SERVANT.  I 

See  Master  and  Servant. 

SERVITUDE. 

Evidence  of  Uter, — ^To  establish  a  ser- 
vitude by  user,  the  evidence  must 
show  acts  of  user  unequivocally  at- 
testing the  right. 

It  must  ^pear  how  far  the  exercise  of 
the  right  was  constant;  how  far  it 
was  known  to  the  party  adversely 
affected ;  and  how  far  he  acquiesced 
in  or  disputed  it.  Sawers  v.  Russell.  76 

SEVERANCE  AND  LEVEL 

CROSSING. 
See  Railway  Company,  6. 

SHAREHOLDERS. 
See  Joint  Stock  Company. 
Railway  Company,  8. 

SHEEP. 
See  Dog. 

SITTINGS. 

The  Court  of  ultimate  appeal  closed  for 

half  the  year.  586 

Lord  Cottenham's  proposal,  in    1836, 

to  establish  a  Court  of  Parliament 

throughout  the  legal  year.        586,  n. 

Opinions,  that  the  sittings  should  be 

throughout  the  legal  year,  by — 

Sir  Richard  Betbell.  658 

Roundell  Palmer,  Q.C.  659 


The  Right  Hon.  Sir  John  Romilly> 
M.R.  659 

The  Dean  of  Faculty.  ib. 

The  House  sitting  judidally  after  ceas- 
ing to  sit  legislatively,  under  14 
Edw.  3.  c.  5.  626,  n. 

Recommendation  as  to  nttings.        673 

SOLICITOR. 

1.  Solicitor  and  Client:  Lien  for 
Costs. — Semble:  A  solicitor  or  law 
agent  having  a  lien  or  light  of  re- 
tention over  the  title  deeds  of  several 
estates  belonging  to  his  dient,  is  not 
in  a  situation  corresponding  with  that 
of  a  catholic  creditor.  The  court  will 
not  marshall  his  securities  so  as  to 
make  him  take  rateably  according  to 
the  value  of  the  respective  estates. 

Clark  V.  Morrison,  29  November  1837, 
questioned. 

2.  The  parting  with  one  set  of  title  deeds 
will  not  affect  the  lien  over  another 
set. 

Semble — ^Although  contraiy  to  the 
Scotch  judicial  opinion,  that  the  lien 
allowed  to  a  solicitor  or  law  agent 
upon  titie  deeds  and  papers  of  client 
extends  to  a  proceeding  brought 
against  such  client  to  recover  payment 
of  the  bill  of  costs,  although  such  pro- 
ceeding is  one  not/or  but  against  him, 
and  is  posterior  to  the  subsistence  of 
the  relation  of  the  solicitor  and  client. 

A  solidtor  or  law  agent  acting  for  both 
lender  and  borrower  is  bound  to  reveal 
any  claim  of  lien  or  retention  compe- 
tent to  him,  over  the  borrower's  titie 
deeds,  otherwise  he  is  baned  from 
afterwards  setting  up  such  claim 
against  the  lender. 

3.  Tiwa/iofi.— A  bill  of  costs  may  be 
liable  to  taxation  at  the  suit  of  credi- 
tors in  a  ranking,  although  the  debtx)r 
may  have  long,  and,  as  regards  him- 
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self,  concluBively  acquiesced  in  the  pro- 
priety of  all  the  charges.  Gray  v. 
Graham  et  aL  435 

See  Professional  Remuneration. 

SOMERS  (LORD). 
Rebuke  by,  to  the  judges,  for  their  neglect 
in  giving  their  attendance  upon  the 
business  of  the  House  of  Lords.    599 

SPEAKERS  (DEPUTY). 
See  Deputy  Speakers. 

STANLEY  r.  THE  CHESTER  AND 
BIRKENHEAD  RAILWAY  COM- 
PANY. 

The  doctrine  of  Lord  Cottenham  therein 
criticised  and  questioned.  Caledonian 
and  Dumbartonshire  Railway  Company 
V.  The  Magistrates  of  Helensburgh.  391 

STAR  CHAMBER. 
Established  by  Hen.  7.  620,  n. 

STATIONS  (RAILWAY). 
See  Poor  Law  (Scotch)  Act,  1. 

STATUTES,  cUed. 

48  Geo.  in.  €.151.  355,371 

55  Geo.  III.  c.  42. 

356,  357,  371,  374,  378 
59  Geo.  III.  c.  35.  373 

6  Geo.  IV.  c.  120. 

14,  15.  19,  120,  502,  510 
1  Will.  IV.  c.  69.  375 

3  &  4  Will.  IV.  c.  42.  3 

„  c.  74.  568 

4  &  5  Will  IV.  c.  22.  258 

I  &  2  Vict.  c.  118.  375 
8  Vict.  c.  19.  229,  239 
8  &  9  Vict.  c.  20.                   336,  33/ 

C.33.    177,194,229,459 
c.  83.  331,336,341 

II  &  12Vict.  c.  36. 

529,  533,  538,  556,  561 
13  &  14  Vict.  c.  36.  376, 499, 502, 51 1 
17  &  18  Vict.  c.  125.  357 


STATUTES  (SCOTCH),  cited. 

1685,  c.  22. 208, 228, 535, 538, 641, 547 

1695,  c.  6.  6 

1696,  0.  4.  285 


liOCAL  AND  Personal  Acts,  cited. 

48  Geo.  in.  c.  46. 

188 

6  Geo.  IV.  c.  106. 

162 J  53 

7  Geo.  IV.  c.  103. 

452,  453,  468 

7  &  8  Geo.  IV.  c.  88. 

462 

11  Geo.  IV.  c.  125. 

452 

1  Vict.  c.  117. 

178, 188 

1  &  2  Vict.  c.  60. 

456 

3  Vict.  c.  27. 

156, 168 

„     0. 53. 

190 

6  Vict.  c.  29.          177, 

,  178, 179, 191 

7  &  8  Vict.  c.  87. 

466,  468 

8&9Vict.c.  31. 

469 

0.  72. 

168, 174 

c.  162. 

469 

9  Vict.  c.  16. 

402 

9  &  10  Vict.  c.  81. 

402 

c.  211. 

179.  194,  196 

„           c.  329. 

459 

lO&ll  Vict.  c.  151. 

616 

STOPPING  PROCEEDINGS  IN 
ARBITRATION. 

See  Arbitration,  1.  2. 


STUART  (VICE  CHANCELLOR 
SIR  JOHN.) 

Extract  from  his  evidence  before  the 
Select  Committee  on  the  Appellate 
Jurisdiction.  662 


SUBMISSION. 
See  Arbitration,  1. 

"  SUBSTITUTIONS." 


Prohibited  by  the  Cotir  de  Cassation. 


681 


3c 
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SUPPORT  (SUBJACENT  AND 
ADJACENT). 

5ee  Railway  Company,  11. 

TAXATION   OF  BILL  OF  COSTS. 
See  Solicitor,  3. 

TENANT  IN  TAIL  (SCOTCH). 
See  Apportionment  Act. 

TITLE  DEEDS  (LIEN  OVER). 
See  Solicitor,  1. 

TRIERS  OF  PETITIONS. 
See  Rbckivers  and  Tribrs. 

TRUSTEE. 

A  trustee  cannot  withdraw  from  his  trust 
unless  under  a  provision  to  that  effect 
Manson  v,  Baillie.  80 

Trustee  acting  as  solicitor. 

See  Professional  Remuneration. 

Direction  to  Trustees, 

See  Entail,  3. 

UMPIRE. 
See  Arbitration.  2. 

UNCERTAINTY. 
See  Ihsub,  1. 

USER. 
See  Servitude. 

VASSAL. 
See  Feu  Duty. 

VERDICT. 

1 .  Ultra  vires —  Acquiescence. —  Under 
the  Railway  and  Lands  Clauses  Con- 
solidation Acts,  where  the  sheriff  and 
jury  in  awarding  damages  go  beyond 


ihdr  authority,  the  power  of  setting 
matters  right  is  not  excluded. 

2.  Where  the  verdict  was  for  "sever- 
ance and  level  crossing/'  but  without 
distinguishing  how  mudi  was  to  be 
for  "severance"  and  how  much  for 
"  level  crossing,"  it  being  impossible 
to  reduce  the  verdict  quoad  the  level 
crossing  alone,  it  was  overturned  in 
toto, 

3.  Where  it  is  pars  judicis  to  point  out 
to  the  juiy  that  they  are  going  beyond 
their  province,  the  defect  of  authority 
cannot  be  cured  by  acquiescence. 
Caledonian  Railway  Company  v. 
OgUty.  229 

4.  **Not  proven.*^ — A  verdict  in  the 
words  not  proven,  though  more  usual 
in  criminal  proceedings,  is  not  neces- 
sarily bad  in  matters  of  civil  jurisdic- 
tion.   Morgan  et  al.  v.  Morris  et  al. 

See  Appeal,  1. 
Issue,  1. 

VERDICT  ULTRA  VIRES. 
See  Railway  Company,  5. 

VESTING. 
See  Construction,  I. 

WALSTAB  p.  SPOTTISWOODE. 
Commented  upon.  68 

WARREN   (SAMUEL),   Esq.,  M.P. 

His  motion  to  have  witnesses  in  the 
House  of  Commons  sworn.       630,  n. 

WATERWORKS  COMPANY. 
See  Agreement,  2. 

WITNESSES. 
What  witnesses  should  be  examined  by 
the    Committee    on    the    Appellate 
Jurisdiction.  616-619,  633,  650 
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The  notion  that  Committees  of  the 
House  of  Lords  have  no  power  to 
8we^  witnesses.  630^  n. 

Lord  Campbell's  notice  of  motion  as  to 
administration  of  oaths,  ISth  March 
1857.  631,  n. 

Examined  on  oath  by  Commissions 
issued  by  Court  of  Justice.  ib. 

When  an  oath,  however  false,  will  not 
amount  to  perjury.  632,  n 


Examined  on  oath  before  Commissions 
issued  by  the  House.  632,  n. 

Difference  between  the  appointment  of 
a  Commission  and  a  reference  to  a 
Committee.  633,  n» 

WORDS 
See  Construction,  3. 

WORKMAN. 
See  Master  and  Skrvant. 
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